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AROVED  AM D  DSTBRHINED 

IH  THE  ^ 

SUPREME  COURT 

« 

or   THE 

STATE  OF  TER9I01VT. 


Benjamin  Far  w.  Samuel  Caneield.  ftxmfuwmi 

Fibnmnf, 

1831 
A  bone  and  saddle,  owned  bj  a  member  of  a  oompaxij  of  cavalry,  are  not  exempt  bf        *^'* 

tbe  militia  laws  of  the  state  &om  attaebmeat  or  execution. 

This  was  an  action  of  irtipast  for  seizing  and  carrying  away 
a  horse  and  saddle  belonging  to  tbe  plairftiflT.     Plea,  not  guilty. 
At  tbe  trial  in  tbe  countjr  court,  tbe  defendant  justified  tbe  taking 
of  tbe  property  in   question   by   virtue   of  a   writ  of  attach- 
ment  against  tbe   plaintiff  in  favor  of  one  Jona.  B,  Morton. 
The  plaintiff  contended  that  tbe  horse  and   saddle  were  exempt 
from  attachment  and  execution  by  virtue  of  the   militia  laws 
of  tbe  state;  and  he  gave  .  evidence   tending  to  prove   that  be 
was  a  member  of  a  company  of  cavalry;  that  he  was  equipped 
OS  the  law  directs  ;  that  the  horse  and  saddle  were  his  property, 
and  were  kept  fitted  and  used  for  cavalry  review.  ^  The  defen* 
'  dant  gave  evidence  tending  to  prove,  that  the  plaintiff,  before  the 
attachment,  had  s5ld  his   military  equipments ;  dnd  he  proved 
that  the  plaintiff,  before  tbe  attachment,  kept  and  used  the  said 
saddle  for  his  common  and  ordinary  use  ;  and  also  that  at  the 
training  next  before  tbe  attachment,  the  plaintiff  was  not  fully 
equipped  with  any  article  required  by  law.    Tbe  court  decided 
that  neither  a  horse  nor  saddle,  kept  under  such  circumstances, 
were  exempt  from  attachment  or  execution,  and  rendered  judge- 
ment for  th%  defendant. 

The  plaintiff  excepted,  &c.,  and  removed  the  cause  to  tbis^. 
Court,  and  moved  for  a  new  trial. 
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After  argument^  the  opinion  of  the  Court  was  delivered  by 
Williams,  J. — We  are  to  determine  in  this  case  whether  the 
'  property,  which  is  the  subject  of  this  acti(Jn,  is  exempt  from  attach* 
ment  and  execution  by  the  32nd,section  of  the  militia  act.  Those 
articles  which  it  was  thought  proper  to  protect  from  attadunent  and 
execution  are  enumerated  m  that  section,  and  it  is  to  be  presumed 
the  legislaiure  made  every  provision  upon  this  subject  which  the 
exigency  of  ihe  military  service  required.  The  statute  cannot, 
and  ought  not  4o  be.extended  by  construction.  The  words  of 
the  statute  are,  that  every  citizen  enrolled,  and  providing  liimself 
with  a  uniform,  arms,  ammunition,  and  accoutrements,  shall  hold 
the  same  exempted  from  all  suits,  distresses,  executions,  9r  sales, 
for  debt,  or  payment  of  taxes.  By  no  possibility  can  it  be  said 
that  a  horse  is  included  in  any  of  these  terms.  There  might  be 
more  doubt  as  to  a  saddle  and  bridle,  whether  they  might  not  be 
comprised  under  the  term  accoutrements,  although  that  ^rm  has 
usually  been  considered  as  embracing  only  dress  and  military 
trappings  worn  about  the  person,  and  has  been  so  defined  by.  some 
of  the  most  approved  lexicographers.  But  in  the  lOtb  section 
of  the  statute  they  are  spoken  of  as  furniture  for  the  cavalry  ser- 
vice, and  a  person  enlisting  is  required  to  own  and  constantly 
keep  a  horse  and  furniture  for  iliat  service.  There  is  no  good 
reason  why  we  should  give  the  statute  the  extended  construction 
contended  for. 

As  to  most  of  those  articles  which  a  soldier  is  obliged  to  provide, 
they  are  useful  only  as  military  equipments,and  there  may  be  some 
propriety  in  exempting  those  articles  from  seizure  which  a  man  is 
obliged  to  provide  and  keep  almost  constantly  for  the  use  of  the 
public.  But  a  horse  saddle  and  bridle  are  kept  for  common  and  or- 
dinary use,and  a  bene6t  and  profit  is  derived  to  the  owner  from  their 
use.  We  are  of  opinion  that  the  articles  for  which  this  suit  is  brought 
are  not  by  sta\ute  free  from  attachment,  and  that  we  ought  not  to 
give  such  a   construction  to  the  words  used  in- the  statute  as  we 

think  was  not  intended,  and    which  we   believe  the   legislature 
would  not  adopt  if  the  subject  had  been  directly  presented  to 

their  consideration. 

The  judgement  of  the  county  court  is  affirmed. 

Hall^  for  plaintiff. 

Robinson,  for  defendant. 
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OF  THiE  STATE  Ot  VERMOW.  1 1 

Hbhrt'Closson  m.  Jamks  Stearw.  ^SIISS' 

]83t.    * 

An  eadonwment  on  apromissor^  note,  written  and  signed  with  a  pencil,  is  a  raBden- 

donementy  aod  the  endorsee  can  maintain  an  actioR  thereon  a«;ain8t  the  mak»r% 

>  - 

[  ActioB  of  assumpsit  by  the  endorsee  of  a  promissory  note 

'    '  againet  the  maker.     At  the  trial  it  appeared  that  the  note  in  ques- 

tion was  made  payable  to  JoeMIoughton  or  order,  add  by  him 
endorsed  to  the  plaintiff.  It  appeared  from  an  inspection  of  the 
note,  that  ihe  endorsement  was  made  and  signed  tvith  a  lead  pen- 
cily  mnd  for  that  reason,  the  defendant  contended,  said  endorse-  • 
roent  was  not  a  valid  one  ;  but  the  court  were  of  opinion  that  the 
endorsement  was  sufficient,  and  thereupon  rendered  judgement 
for  the  plaintiff.  The  case  was  reserved  for  the  opinion  of  this 
Court. 

After  argument, 

r  WiLLtAMS,  J.,  delivered  ihe  opinion  of  the  Cotir^.— The  plain- 

tiff sued  as  endorsee  of  a  promissory  no(e  executed  by  defendant. 

*  On  producing  the   note  it  appeared  that  the  endorsement  was 

made  and  signed  with  a  lead  pencil.  Although  it  may  be  impru- 
dent and  unsafe,  in  many  cases,  to  rely  on  a  writing  made  with  a 

[  pencil,  yet  the  authorities  show^clearly  that  such  writing  has  been 

recognised  as  legal.  The  case  oiMerriti  fy  Merritt  vs.  Clasotif 
12  John:  lOf^  and  the  case  of  Clason  vs.  Bailey  fy  Voorhees^ 
14  Johns.  484,  establish  this  principle,  that  a  memorandum  of  a 
contract  made  with  a  lead  pencil  is  a  sufficient  memorandum  in 
writing  within  the  statute  of  frauds  ;  and  in  the' latter  case  Chan- 
cellar  Kent  mentions  several  cases  where  the  same,  or  a  similar 
principle,  has  been  decided.  In  the  case  of  Rymes  vs.  Clarkson^ 
1  Phillimore*s  Reports^  22,  -  found  in  Ingraham*s  collection  tsf 
cases  from  the  English  ecclesiastical  reports,  it  was  considered 
that  a  codicil  or  a  will  «vritten  in  whole,  or  in  part,  in  pencil  was 
a  will  in  writing  agreeable  to  the  statute.     In  a  mare  recent  case, 

I  Geary  vs.  Physic^  5  Barn,  and  Creswelly  234,  the  vey    point 

made* in  this  case  was  raised  and  discussed;  and  it  was   decided 

^  that  an  endorsement  upon  a  promissory  note,  written  with  a  pen- 

cil, was  a  valid  endorsement  within  the  custom  of  merchants. 
We  see  no  reason  for  disregarding  these  authorities  and  estab- 
lishing a  diSerent  principle  in  this  state. 

The  jodgement  of  the  county  court 

must,  therefore,  be  affirmed. 
Clos$on\  pro  se, 
Roberts  ^  Kellogg^  for  defendant. 
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jSSSIJJ'  ^^^  ^  Wams  vs.  Edward  Coblbw. 

1831. 

Wben  a  report  of  auditors  is  sot  aside,  and  the  cause  again  referred  to  theni»they  must  go 
into  an  examination  of  the  whole  case,if  reqttested,and  make  their  report  accordingly. 

Auditors  having  made  and  signed  a  report  may  afterwards  make  an  addldonal  state- 
ment explanatory  of  their  views  in  the  case  ;  and  • 

The)r  may  report  in  the  alternative^  leavbg  it  to  the  court  to  render  jodgemeiit  for 
one  of  twasnms  according  as  the  court  should  judge  the  law  to  be. 

A  party  to  an  action  on  book  account  may  testify,  before  auditorsi  to  a  settlement,  or 
to  payments  nnd  items  in  his  account,  from  which  a  settlemeat  may  be  inferred. 

This  was  an  action  on  book  account j  and  the  questions  in  the 
case  arose  on  objections  filed  to  the  report  of  the  auditors.  It 
appears  that  two  auditors  had  been  appointed  to  examine  3nd  ad- 
just the  aecoonts  of  the  parties,  and  make  report  thereon  at  June 
term,  1830.  These  auditors  met  and  examined  the  accounts 
pursuant  to  the  rule  and  order  of  court,  and  made  their  report  at 
said  term  in  favor  of  the  plaintiffs.  The  sum  which  they  found 
due  to  the  plaintiffs,  (^53,06,)  was,  as  appealed  by  the  report, 
composed  in  part  of  various  items  of  interest  in  gross  sums,  and 
Ihe  report  did  not  specify  the  rule  by  which  it  was  allowed,  nor 
the  time  for  which  interest  was  computed.  For  this  informality, 
and  for  other  reasons,  the  court  rejected  the  report,  and  the  cause 
was  again  referred  to  the  same  auditors,  and  to  one  other,  who 
was  added  to  the  board  at  the  request  of  defendant's  counsel,  un- 
der the  following  rule  and  order  of  court :  '^  County  court,  June 
**term,  1830.  The  report  in  this  case,  made  at  this  term,  being 
**  heard,  it  is  ordered  by  the  court  that  the  same  be  recommitted  ; 
**  and  that  William  Henry  be,  and  be  is  appointee!  an  additional 
**  auditor  in  said  cause.  And  said  auditors  are  hereby  directed 
**  to  have  a  hearing  as  to  the  settlement  in  1819,  and  report  upon 
'•  the  whole  case  at  the  next  term  of  this  court."  Under  this 
rule  the  auditors  re-examined  the  accounts,and  made  the  following 
report : 

"  Tjfe  account  of  the  plaint!ffs,as  exhibited  to  the  former  audi- 
tors, was  admitted  to  be  correct  in  every  respect  as  reported  by 
said  auditors, — a  copy  of  which  account  and  the  original  report 
of  said  auditors  are  herewith  returned, — except  as  to  a  settlement 
in  1819,  or  payments  claimed  to  have  been  made  at  that  time  to 
make  a  settlement.  The  defendant*s  counsel  then  offered  to 
prove  a  settlement  in  1819,  or  the  payment  of  cattle  and  money 
at  that  time  to  make  a  settlement.  The  plaintiffs'  counsel  con- 
tended, that  the  hearing  of  the  auditors  should  be  strictly  confined 
to  the  words  of  the  rule,  "  to  have  a  hearing  as  to  a  settlement  in 
1819,'*  and  objected,  that  the  defendant  was  not  a  competent  wit- 
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to  fMTOve  said  settleroeot  or  payments  made  at  that  time  to  X^'TJ^^ 

make  said  settlement,  and  that  he  could  not  be  examined  as  to      'im7' 


any  particular  payment  or  item  in  his  account,  or  as  to  any  facts 

from  which  a  settlement  might  be  inferred.     The  auditors  over-  ^^^^s^  ^ 
ruled  the  objection,  and  admitted  the  defendant  to  testify  as  to    Corlew. 
payments,  and  items  in  his  account,  from  which  a  settlement  might  < 

be  inferred.  During  the  hearing,  the  plaiatiflfs  offered  James  May 
as  a  witness,  who  is  agent  or  clerk  for  the  plaintiffs,  to  prove  that 
at  a  certain  time  after  the  commencement  of  this  suit  the  defen- 
dant came  to  him,  and  after  a  discussion  relative  to  the  suit,  took 
him  aside,  and  offered  to  settle  the  account  with  him  provided  he 
would  take  of  the  defendant  a  horse  of  the  value  of  |^75,00,  and 
the  defendant  would  afterwards  pay  the  balance.  The  defen- 
dant contended  that  this  testimony  was  improper,  and  the  audi* 
tors  rejected  it* 

From  the  whole  examination  of  the  parties,  and  their  proofs,  we 
are  of  opinion  that  there  was  no  settlement  of  accounts  between 
the  plaintifls  and  defendant  in  1819  ;  but  that  there  was  a  pay« 
mem  of  ^9,00  at  the  time  of  the  alleged  settlement  in  Septem- 
ber, 1819,  which  is  not  allowed  in  the  report  of  the  former  au- 
ditors in  this  case,  in  which  report  the  accounts  of  the  parties 
are  correctly  stated,  with  this  exception.  We,  therefore,  report 
the  balance  by  said  report  due  from  the  defendant  to  the  plain- 
tifis  53,06 

Interest  on  the  same  from  May  1 ,  1 830  1 ,63 

r—    64,69 

From  whieb'we  deduct  the  payment  of  ^9,00 

made  20th  Sept.  1819,  at  the  time  of  the  pre- 
tended settlement,  and  the  interest,  from 
June  14,  1820,  this  being  .the  time  from 
which  the  inter^t  on  the  account  commenced 

«— the  balance  being  reckoned  from  the  end  oi  ^ 

each  year,  the  year  endhig  June  18 —  18,21— -47,21 

Leaving  now  due  fpom  defendant  to  plaintiffs  ^7,48. 

And  we  do  report  that  said  sum  of  ^7,48  is  due  from  the  de- 
fendant to  the  plaintifis  to  balance  book  account  between  them. 
Cost  of  this  auditors'  court  taxed  and  allowed  by  us  at  ^19,25. 

Asttkatl  Powers^  >  * .,  j-^^^. 

William  Henry,  I  ^"^'^"- 

l,WiUiam  Thayer,  one  of  the  auditors  in  this  cause,  do  not  agree 
with  the  other  two  auditors  in  the  above  report,  and  hereby  signify 
my  dissent.  Wm.  Thayer.'*^ 

"  The  auditors  aforesaid,  do  further  un^imously  agree  and 
report  that  in  case  the  hon.  court  shall  be  of  opinion  that  the  au- 
ditors erred  in  point  of  law,  in  admitting  the  defendant  to  testify, 
as  herein  before  stated ;  or  in  case  the  hon.  court  should  be  of  opin- 
ion that  it  was  improper  for  us,  according  to  the  terms  of  the  rule,  / 
to  allow  the  said  sum  of  ^39,00,  and  the  interest,  #18,21,  as                      / 
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WtiTDsoB,  part  payment  of  ■  the  plaintiffs'   account,  notwithstanding. we  are 
\taL^'  .of  opinion  there  was  no  settlement  made  in   1819,  as   contended 

r by  the  defendant;  then  we  do  report,  that  there  is  due  from  the 

*'*^ij*.*  *^    defendant  to  the  plaintifis,to  balance  book  accounts  between  them, 
Corievr.     the  sum  reported  by  the  former  auditors,  53,06 

And  interest  from  1st  May,  1830,  1,63 

64,69. 

Asdhel  Powers^    J 

Wm,  Thayer^ .     >  Auditors." 

William  Henry ^  ) 

The  defendant  filed  exceptions  to  the  report;  but  the  court  ren- 
dered judgement  thereon  for  $54,69  in  favor  of  the  plaintiff ;  and 
the  case  was  reserved  for  the  opinion  of  this  Court. 

Mr.  Sargeantj  for  the  defendant. — 1.  The  first  exception  to 
this  report  is,  that  the  second  part  of  it  is  surplussage — made 
without  authority ,they  having  made  and  signed  one  report,and  then 
extrajudicially  made  another. 

2.  Their  powers  had  ceased  when  the  first  report  was  signed. 

3.  The  report  is  in  the  alternative,  leaving  it  to  the  court  to  take 
their  choice  or  election  which  to  accept. 

The  court  made  that  election,  and  accepted  the  latter.  Such 
a  power  is  not  given  to  the  court  by  any  statute,  and  they  never 
had  it  by  our  consent :  therefore,  it  is  insisted,  that  such  election 
and  acceptance  are  error. 

If,  however,  this  report  may  be  good  in  form  in  the  alternative, 
yet  the  court  erred  in. point  of  law  ;  for  the  auditors,  in  admitting 
the  defendant  to  testify  as  to  the  settlement  of  1819,  and  the  pay- 
ments made  at  the  time,  were  correct. — ^Aikens^  388,  Fayet  al. 
vs.  Green.  The  acceptance  of  this  report  by  the  court,  rejecting 
the  testimony  of  the  defendant  as  incompetent  to  prove  a  settle- 
ment and  payment  of  plaintiffs'  account,  operates  as  a  surprise  to 
defendant ;  for  had  be  not  supposed  the  defendant  on  oath  to  be 
competent  to  prove  the  above  facts,  if  believed,  he  the  defendant 
would  have  produced  other  testimony  to  have  sustained  his  de- 
fence, to  wit,  that  of  settlement  and  payment.  But  with  this  de- 
cision accepting  the  report,  by  excluding  the  defendant's  testimo- 
ny as  incompetent — to  set  it  right  now  by  further  and  other  testi- 
mony, is  out  of  the.  defendant's  power. 

Again,  the  auditors  have  certified  and  sent  up  to  the  court  the 
facts,  in  detail,  from  which  they  made  this  report ;  tand  the  defend- 
ant  contends  that  the  auditors  erred  in  their  conclusions  from 
4hese  facta,  that  from  their  scbeduk  of  facts  it  appears  perfectly 
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clear,  that  there  was  a  legal  settlement  made  between  the.  parties  Wihocok. 
in  1819 ';  and  that  the  Court  should  so  decide  now.  ,  'im7' 

Mr.  Cobb,  contra.—  "%•'  "^ 

CorUfr, 


WicLiiirs,  J.,  after  stating  the  case  delivered  the  opinion  oftbe 
Court.-^SonJe  dbjectioni  bate  been  made  lo  tbe  form  in  which 
this  report   is  made  ;  but   it  appears*  to  us  that  these  objections 
[  are  not  well  founded.     The  auditors  must  find  all  the  facts,  and 

cannot  refer  the  decision  of  any  mere  question  of  fact  to  the. 
Court :  but  they  may  submit  any  question  of  law  to  the  Court, 
and  for  tliat  purpose,  they  may  report  in  the  alternative  as  they' 
have  done  in  this  case.  In  rendering  the  judgement  which  the 
county  court  have  rendered  on  this  report,  .they  must  have  decid- 
ed, on  the  alternatives  submitted  to  them,  either  that  the  auditors 
had  no  right  to  do  any  thing  further  than  to  enquire  and  decide 
whether  there  had  been  a  settlement  in  1819,  or  that  xhey  improp-^ 
erly  admitted  the  defendant  to  testify  as  stated  in  their  report. 

As  to  the  first  question,  I  would  remark,  that  when  a  report  of 
auditors  is  made,  the  court  must  accept  it  and  render  judgement 
tbereon  ;  or  they  may  reject  it,  and  the  whole  case  is  then  again 
submitted  to  the  same  or  another  board  of  auditors,  who  are  to 
bear  tbe  whole  case  anew,  without  regard  to  the  former  proceed- 
ings. If  the  report  is  not  explicit,  or  not  made  as  the  auditors  in- 
tended, it  may  be  recommitted  to  them  for  a m;end mentor  correc-* 
tion,  so  that  it  may  be  made  conformable  to  their  intentions ;  and 
in  this  case  the  parties  are  not  allowed  to  introduce  further  testi- 
mony, or  to  have  a  further  hearing.  If  any  other  course  is  taken 
with  a  report,  or  if  it  is  recommitted  to  hear  testimony  on  a  particu- 
lar fact,  it  must  be  by  consent  of  parties.  In  this  case  it  appears 
tliat  the  first  report  was  not  accepted  :  the  case  was  referred  to 
the  same  auditors,  with  the  addition  of  Mr.  Henry,  and  they  were 
to  report  upon  the  wtiole  case.  It  then  became  the  duty  of  the 
auditors  to  go  into  an  examioation  of  the  whole  case,  if  requested, 
and  make  their  report  accordingly ;  for  upon  the  report  which 
they  should  make,  the  judgement  of  the  county  court  was  to  be 
rendered.  The  auditdrs  having  found  that  tbe  sum  of  twenty 
nine  dollars  bad  been  paid  by  the  defendant  to  the  plaintiff,  thete 
is  no  sound  reason  why  it  should  not  be  deducted  from  theaccounl 
of  the  plaintiffs.  If  tbe  county  court  decided  upon  the  ground 
that  the  auditors  were  confined  to  a  single  enquiry,  and  ought  not 
to  have  enquired  in  relation  to  this  payment,  their  decisioQ  was 
erroneous.  . ' 
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WlVDIOR, 

February, 

1831. 

May  et  al. 

VI. 

Corlew. 


On  the  other  question,  whether  the  auditors  decided  correetlj 
"-in  admitting  the  defendant  to  testify,  we  are  of  opinion  that  the 
'  defendant  was  properly  admitted.  There  have  been  a  great  va- 
riety of  opinions  heretofore,  as  to  what  a  party  might  be  admitted 
to  testify  in  an  action  on  book*  We  are  well  satisfied  with  the 
rules  which  have  been  laid  down  by  this  Court  in  the  cases  which 
have  been  before  them,  viz.  that  the  parties  may  **  testify  to  every 
material  fact  in  relation  to  the  account  proper  to  be  considered  in 
deciding  upon  the  merits  of  the  respective  claims  of  the  parties  $** 
(Stevens  vs.  Richards  ^  Trueedalej  2  Aik.Rep.  81 ;)  that  they 
'*  may  be  examined  as  to  the  mode  and  time  of  payments,  and 
10  payments  madeeither  in  whole  or  in  part." — Fay  et  ah  vs* 
Oreerif  2Aik.  Rep.  3Q6.  The  decision  in  either  of  the  cases 
last  mentioned  is  sufficiently  broad  to  embrace  the  present  case. 
There  can  be  no  stronger  objections  urged  against  the  testimony 
of  a  party  to^a  settlement  than  to  a  payment.  If  only  part  of  an 
account  is  claimed  to  have  been  embraced  in  a  settlement  the 
question  must  be  usually  determined  by  auditors,  and  the  parties 
may  both  be  examined  as  to  that  fact ;  otherwise,  the  plaintift 
might  charge  the  defendant  by  his  own  oath  with  the  whole  of  an 
account  claimed,  and  the  defendant  would^not  be  prevented  either 
to  call  on  the  plaintiff  to  testify,  or  to  testify  himself,  that  a  part  of 
the  account  had  been  paid  or  embraced  in  a  former  settlement* 
But  if  our  opinion  on  this  question  had  been  otherwise,  and  if  the 
defendant  ought  not  to  have  been  admitted  to  prove  the  settlement, 
yet  the  plaintifis  are  not  injured  by  the  testimony  ;  as  the  auditors 
did  not  find  the  fact  of  a  settlement  proved  either  by  the  testimo- 
ny of  the  defendant,  or  by  any  other  testimony.  In  every  point 
of  view  the  county  court  ought  not  to  have  rendered  this  judge- 
ment on  the  ground  that  the  auditors  erred  in  admitting  the  tes* 
timony  of  the  defendant. 

The  judgement  of  the  county  court  ought  to  have  been  render- 
ed for  the  plaintifis  to  recover  the  sum  of  seven  dollars  forty  eight 
cents,  only,  as  reported  by  the  auditors,  after  deducting  the  pay- 
ment tnade  in  1819.  The  judgement  which  was  for  a  larger 
sum  must,  theretore,  be  reversed,  and  this  Court  will  render  judges 
ment  for  the  plaintiffs  to  recover  that  sum  only,  unless  the  plaintifis 
elect  to  have  the  whole  case  again  submitted  to  the  auditors, 
which  thi»  court  will  permit  if  requested. 
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Mnxft  Olcott  vi.  Samuel  HirroHiNs  and  John  B.  Pickktt.    ^^^ 

Tn  Error.  iSL 

WbeQ  a  defeadantM  out  of  the  stole  at  the  time  of  the  fenrice  of  the  writ,  the  judge- 
moot  of  the  court,  before  which  the  suit  is  brought,  is  conclosive  as  to  the  sufficiea-  1 

cyaf  iIm  evidence  of  aotice  to  him  of  the  pendeocj  of  the  aoiioD,  and  oanaot  be 
ro-ooMouaed  on  a  writ  of  error. 

Wbeo  Bolice  u  proved,  in  such  case,  to  the  satisfaction  of  the  court,  and  the  defendant 
does  not  appear,  he  cannot  afterwards,  by  writ  of  error,  take  advantage  of  any  de- 
fcet  ur  u  regslarity  of  service. 


This  was  a  writ  of  error  brought  to  reverse  a  judgement  ren- 
ddred  by  the  couoty  court  in  favor  of  Hutchins  and  Pickott^ 
against  MUIs  Olcoit.  It  appeared  on  inspecting  the  record  that 
Oleott  resided  in  Hanover,in  the  st^ite  of  New-Hampsbirei  and  that 
the  writ  against  him  had  been  served  by  attaching  his  real  estate 
in  the  counties  of  Orange  and  Caledonia,  Copies  were  regularly 
left  with  the  town  clerk  in  each  of  the  towns  where  the  property 
was  situated  ^  but  no  copy  was  left  with  any  agent  or  attorney  of 
said  Okott^  nor  did  it  appear  there  wag  any  agent  or  attorney  re- 
siding in  this  state :  nor  was  more  than  one  copy  left  with  either 
of  the  said  town  clerks.  The  suit  was  entered  at  the  June  terra 
of  the  Orange  couoty  court,  1830;  and  there  having  been  no 
notice  given  to  Okotty  of  the  pendency  of  the  suity  the  cause  was 
continued  to  the  nest  terou  when  the  pIaioti£*  counsel  produced 
and  read  lo  the  court  a  letter  from  Okoit,  which,  in  the  opinkm 
of  the  court,  proved  notice  to  him  of  the  pendency  of  the  action* 
The  defendant,  Oleott^  was  then  regularly  called,  and  defaulted, 
and  the  damages  were  assessed  at  $350.  The  errq^s  assigned 
were,  the  following :  **  That  it  appears  by  the  record,  that  Okott  is 
not  an  iotiabitant  of  this  slate,  and  did  not,  at  the  time  of  the  service 
of  said  writ,  nor  at  the  time  of  the  rendition  of  said  judgement,  reside 
therein ;  but  that  he  at  those  times  resided  in  the  state  of  New- 
Hampshire,  and  was  absent  from  this  state,  and  had  not  returned 
within  the  same,  before  the  time  of  trial ;  that  it  appears  by  the 
record  that  the  action  in  which  the  judgeni.eot  was  rendered  was 
commenced  at  the  term  of  the  county  CQurt,boIden  at  Chelsea,  on 
the  third  Tuesday  of  June,  in  they  ear  1830;  and  it  not  then  ap- 
pearing that  Olcott  was  duly  notified  of  the  commencement  and 
pendency  of  the  action,  the  same  was  by  the  order  of  court  con- 
tinued to  the  then  next  term  of  the  court,  that  Okoit  might  be 
notified ;  and  it  does  not  appear  by  said  record  that  the  'phiimiA 

in  said  action  caused  personal  notice  of  said  suit  and  continuance 
to  have  been  given  to  Okott,  according  to  the  statute.    And  it 

appears  by  the  record  that  the  plaintiffs  in  said  action,  without  faav- 
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^v^*    ing  given  OUqU  such  notice,  caused  him  to  be  defaukedt  and  en- 

^^^*       lered  up  judgement  against  him  on  such  default  for  their  dama- 

Olcott      ges  and  costSi  for  the  sums  in  said  record  mentioned." 

B^!^s  et  aJ.     ^^  ^^^  ^^  urged  that  the  26th  section  of  the  judiciary  act  re- 

(]^ires,  that  if  the  person  whose  estate  is  atUcbed  do  not  reside 

within  this  state,  then   such  copy  ahall  be  delivered  to  bis  or  her 

tenant,  agent,  or  attorney,  if  any  be  known  ;  but  rf  none  such  be 

known,  the  copy,  &c.,  shall  be   left  with   the  town   clerk,  &c. 

The  officer's  return  should  state  that  there  was  no  known  agent, 

tenant,  &c.,  before  service,  by  leaving  a  copy  with  the  town  clerk, 

will  be  good.     Again,  when  there  is  no  agent,  be,  known,  a  copy 

must  be  left  with  the  town  clerk,  that  is, /or  tht  defendant. 

WiLZ/iAHS,  J. — ^Tfais  is  a  writ  of  error  brought  to  reverse  a 
judgement  rendered  at  the  December  term  of  the  county  court  in 
this  county,  in  favor  of  Huiehins  ^  Pickett  against  Olcott.  On 
inspecting  the  record,  it  appears  that  Hutching  &;  Pickett  com* 
meoced  their  action  against  Olcott^  at  the  June  term  of  the  coun- 
ty court,  by  attaching  his  real  estate  ;  that  at  that  time,  he  being 
out  of  the  state,  and  it  not  having  been  made  to  appear  that  he  had 
any  notice  of  the  service,  the  action  was  continued  to  the  Decem- 
ber term ;  that  at  the  Decembei  term,  notice  to  him  was  proved 
and  shown  to  the  court  by  a  letter  produced  and  read  in  court  by 
X  the  attorney  for  the  plaintifis  in  that  suit ;  and  thereupon  a  default 
"was  lakeOy  and  judgement  rendered  against  Olcott  for  damages 
and  costs.  The  errors  complamed  of  are,  that  it  does  not  appear 
that  personal  notice  of  the  suit  was  given  to  him,  and  that  judge'^ 
ment  was  rendered  without  such  notice.  ' 

We  are  to  determine  in  this  case,  whether  this  proceeding  was 
conformable  to  the  statute,  or  whether  there  is  such  an  apparent 
error  in  the  judgement  rendered  below,  that  it  must  be  reversed. 
The  fifty-Sftb  section  of  the  judiciary  act  provides,  that  if  the  party 
against  whom  any  suit  shall  be  brought,  were  absent  from  the 
state,  at  the  time  of  commencing  such  suit,  and  shall  not  TCtum 
within  <he  same  before  the  time  of  trial,  the  court  shall,  continue 
the  action  to  the  next  term,  unless  it  is  made  to  appear  to  the 
eourt  that  the  defendant  had  notice  of  such  suit.  It  then  makes 
it  the  duty  of  the  plaintiS  to  cause  personal  notice  of  such  suit 
and  continuance  to  be  given  to  the  defendant  twenty  days  previ- 
ous to  the  next  term  of  the  court.  And  unless  it  shall  appear  to 
the  court  that  the  defendant  had  personal  notice  of  the  suit,  they 
tre^  to  continue  it  a  further  time,  and  give  notice  by  publicatioo. 
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A  Bimikir  proTtsion  is  made  as  to  suits  conSmeDced  leibra  a  jot-    ^Jl^^ 
tice  of  the  peace  ;  but  no  particular  mode  or  roaaner  is  pointed       I83i. 


cot  in  which  this  notice  shall  be  given,  nor  can  we  derive  any  md      oicoit 
in  declaring  what  this  notice  shall  be  by  reference  to  any  other jjy^pjJJJJj  ^^^ 
statute,  making  provisions  in  other  Cases  which  bear  analogy  to 
this.    .This  notice  is  not  that  which  brings  the  cause   into  court. 
The  court  have  jurisdiction  of  the  cause  whenever  the  writ  has 
been  served  in  any  of  the  ways  pointed  out  by  law^and  duly  return- 
ed and  entered  in  court ;  but  it  is  a  proceeding  which  must  be 
bad,  as  a  (veliroinary  step,  which  the  plaintiff  is  obliged  to  take, 
beibre  he  can  obtain  a  judgement,  and  one  which  the  court  muse 
see  has  been  taken  before  they^ill  render  judgement.     The  no^ 
tice  required  roust  be  personal  notice  to  the  defendant.     It  is  not 
required  that  it  should  be  done  by  a  copy  ;  and,  indeed,  this  would 
be  impracticable  in  many  cases.     We  cannot  command  any   offi- 
cer of  another  state,  to  serve  a  process  issuing  from  the  courts  of 
this  state*    Nor  can  we  recognize  any  officer  except  our  own  ; 
and  we  cannot  send  our  own  beyond   the  limits  of  the  state.     If 
they  should  attempt  to  serve  any  writ,  or  deliver  any  copy  of  a 
writ,  or  even  of  a  notice  from  the  courts  in  this  state,  they  incur 
the  hazard  in  some  states  of  being  declared  guilty  of  a  high  misde- 
meanor,  and  being  sentenced   to  the  penitentiary.     The  notice 
must  be  in  such  way  that  the  court  shall  be  satisfied  that  the  par- 
ty  has  bad  previous  notice  of  the  suit  ttie  requisite  time  before 
the  sitting  of  the  court.     A  letter,  proved  to  be  in  the  band  writing 
of  the  defendant,  may  contain  full  and  sufficient  evidence  that  he 
has  had  regular  notice  o(  the  pending  of  the  suit.     It  must  be 
made  to  appear  to  the  court  that  the  defendant  has  had  such  no- 
tice.    Of  course,  they  are  the  judges  of  the  sufficiency  of  the 
evidence,  for  that  purpose ;  and  their  judgement  must  be  conclu- 
sive as  to  that.     If  they  are  imposed  on  by  false  testimony,  or  if 
they  baire  admitted  proof,  which  upon  a  further  view  should  not 
appear  to  have  been  in  conformity  to  the  statute,  they  may   and 
will  inquire  into  it,  and  set  aside  the  judgement  which  they  may 
render.     But  it  is  not  a  subject  for  a  writ  of  error,  unless  the 
notice  should  be  a  matter  of  record.     The  statute  does  not  make 
it  necessary  to  place  this  evidence  on  record  or  keep  it  on  file.    It 
would  be  well  if  this  was  done  in  all  similar  cases ;  but  if  required, 
it  can  only  be  by  a  rule  of  court ;  and  of  the  propriety  of  making 

such  a  rule  they  must  judge. 

In  this  case,  the  evidence  was  satisfactory  to  the  county,  court, 

that  Mr.  Olcoti  bad  received  the  required  notice;   and  it  must 
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^^g^<'  be  presumed  cbai  tbey  tFere  satisfied  it  was  ia  eoQfQrnicy  ta  the 
1831.'  statute,  b  favor  of  the  proceedings  of  all  courts  of  geueral  juris- 
oicott  diction  presoniptioos  are  to  be  made  that  they  are  regular.  The 
HBiBbint  tt  aj.^*^  ^  Hayward  vs.  Hariihom,  3  JV.  H.  Rep.  1 98,  was  decid- 
ed so  much  on  the  words  of  the  statute  of  New-Hampshire  that  it 
cannot  have  any  effect  on  a  proceeding  under  our  statute*^  It 
"  was  decided  in  that  eause^  that  the  notice  to  be  gives  of  the  pen<- 
dency  of  a  suit,  when  the  defendant  was  out  of  the  scatey  should 
be  the  same  as  was  to  be  given  when  the  f;ood8  and  chattels^  &c. 
of  an  absent  debtor  were  attached.  When  such  attaehnoeot  is 
madci  it  is  provided  by  their  statute  that  a  copy  may  he  left  by 
some  officer  in  the  state  where  the  defendant  lives^  or  by  some 
other  person,and  affidavits  thereof  made.  There  is  no  such  pro- 
vision in  our  law,  and,,  as  has  already  been  remarked,  it  would  be 
unsafe  (or  any  person  to  execute  such  a  law  in  some  of  the  stales  of 
the  union.  In  this  state,  when  the  goods  of  a  person  not  an  inhab- 
itant, are  attached,  the  copy  can  only  be  left  with  bis  known  agent 
or  attorney,  or  at  the  place  of  attaching ;  and  when  the  real 
estate  of  such  person  is  attached,  a  copy  roust  be  left  with  bis  ten- 
ant, agent  or  attorney,  if  aay  be  known ;  and  if  not,  then  a  copjp 
left  with  the  town  or  county  clerk  is  deemed  sufficient  notice  ; 
but  in  no  event  is  the  officer  required  to  deliver  or  send  a  copy 
oiit  of  the  state.  The  county  court,  as  we  have  said,  being  the 
proper  judges  of  the  evidence  to  establish  the  fact  of  notice  ;  and 
aft  it  is  no  where  required  that  the  evidence  should  be  placed  on 
the  record,  it  is  to  be  presumed  that  it  was  proved  to  them  that  the* 
defendant  in  the  court  below  was  noti6ed  agreeably  to  the  re-  ' 
quirement$  of  the  statute ;  and  we  cannot  discover  any  error  m 
their  proceedings  upon  this  point. 

The  other  question  wbleh^was  mentioned,  a»  to  the  regularity 
of  the  service,  should  have  been  taken  advantage  of  by  a  plea  in 
abatement  in  the  county  court,  which  the  defendant  could  bare 
done  if  be  was  duly  notified.  As  the  court  adjudged,  there  is  no 
error  in  il>e  proceedings  of  the  county  court,  and 

The  judgenMnt  must  be  affirmed. 
Marsh  for  plaintiff  in  error. 

Burbank  for  defendants. 
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John  B.  Pickett  w.  Erastus  Downeb.  ^jSiJS!' 
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D  uodertook  to  remore  certain  boxes  of  luiober  down  a  riTer  and  depoeit  them  safely 
m  a  oeitaincoTe:  but  being  prevented  by  the  owner  of  the  cove  fron  depositing 
them  there.  He  l«ft  them  in  an  eddy  immediate^  below  the  coye,  in  as  safe  a  place 
as  coaM  be  found,  fastened  by  a  rope,  and  paid  no  further  attention  to  them.    The 
wafer  in  die  rirer  afterwirdb  arose,  in  consequence  of  whieh  die  lumber  was  car- 
ried  away  and  loeL    It  waa  held,  in  an  acdon  brought  by  the  owner  against  D,  to 
recover  for  the  lumber  so  lost,  that  it  was  not  only  the  duty  of  the  defendant^ 
under  the  circumstances  of  the  case,  te  place  the  himber  in  as  sale  a  place  as  there 
was  near  to  said  core,  but  also  to  continue  a  prudent  oare  orer  the  ssme,  until  he 
had  given  notice  to  the  owner,  and  until  the  owner,  after  such  notice,  could  resume 
the  care  and  control  diereof. 

This  was  aa  adion  on  the  ca$ej  m  wliicb  the  plaintiA  declared 
against  the  defeadaDt,  that  be,  the  defendant,  undertook  to  lake 
two  boxes  of  lumber  from  the  foot  of  the  upper  k>cks  at  White 
river  fiilby  on  CoDBecticut  river,  and  remove  the  same  and  depos- 
I  i(  tbam  in  a  certajo  cove  immediately  above  the  lower  locks  oo 

said  falb ;  and  complaining  diat  the  defendant  so  negligently  per- 
formed the  said  ondertaking,  that  the  said  boxes  of  lumber  were 
carried  oft  down  the  river^and  were  broken,  injured  and  lost. 
These  was  a  second  count  alleging  that  the  defendant  bad  under- 
takoDto  remove  said  lumber,  and  take  care  of  the  same^  and  tbat 
he  so  negligently  did  it,  it  was  injured  and  lost.  Hie  defendant 
pleaded  not  gnUty.  At  the  trial  of  the*  issue,  it  appeared  io  evi- 
dence tbat  the  defendant  had  agreed  with  the  plainti^  (who  resi- 
ded io  Bradford,  about  thirty  miM  from  said  locks,)  to  remove 
said  hoxee  q(  luiaber,  which  lay  in  the  river,  and  deposit  them 
safely  insaidcove^  that  he  did  remove  them,  but  the  owner  of 
the  cove  ibrbid  and  prevented  the  defendant  from  putting  them  m 
the  cove ;  that  the  defendant  thereupon  deposited  the  lumber  in 
an  eddy,  immediately  bek)w  said  cove,  in  as  safe  a  place  as 
could  be  found,  and  made  tbosame  fast  with  a  rope ;  that  it  re^ 
mained  there  securely  ten  or  twelve  days,  when  it  was  carried  off 
by  a  fiesbei  in  die  river,and  broken  to  pieces  and  materially  injured. 
•The  pteiatiff  introduced  ei^denee  tending  to  show  that  the  cove 
in  qoestibO'  was  a  safe  place  of  deposit  for  himber  j  that  ft  had  air- 
ways been  used  by  lumbermen  at  their  pleasure,  without  paying 
Kdl,  or  without  being  controlled  or  prevented  by  the  owner ;  that 
the  defendant  lived,  at  the  time  when  he^  contracted  to  remove 
said  lumber,  near  to  said  cove,  and  that  for  a  day  or  two  before 
said  himber  broke  away  and  went  down  the  river,  it  moved  about 
in  die  eddy,  having  fifteen  or  twenty  feet  more  length  of  rope  than 
would  best  secure  it  from  danger ;  tbat  the  defendant  being  asked 
who  had  the  care  of  the  lumber,  a  day  or  two  before  it  broke  loose. 


1831. 
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^Sbrc?'     answered,  he  had  the  care  of  it ;  and  he   was  told  it  would  be 
1831.       carried  away  ifnot  taken  care  of;  that  no  further  attention  was 
Pickett      paid  to  it  by  the  defendant.     The  defendant  requested  the  court 
'    Dowiier.     ^^  charge  the  jury,  that  if  they  found  the  defendant  agreed  to  put 
the  boxes  into  said  cove,  yet  if  they  found  the  owner  of  the  cove 
had  forbidden  him  from  so  doing,  he  was  excused  therefrom,  and 
'     ^    that  in  that  case  the  defendant  was  only  botind  to  put  the  boxes 
in  the  next  most  secure  place  then  to  be  found,  and  there  fasten 
and  secure  them  as  well  as  he  then  could  ;  and  that  be  was  not  in 
duty  bound  to  have  any   further  care  of  them.      But  the   court 
charged  the  jury,  that  if  they  found  the  owner  of  the  cove  did  not 
prevent  or  forbid  the  defendant  from  putting  the  lumber  into  said 
cove,  he  bad  put  it  elsewhere  at  his  own  risk  ;  that  if  the  defen- 
dant found  a  difficulty  by  the  interference  oftheowner,whichwa8 
not  contemplated  by  either  plaintiff  or  defendant  when  the  con- 
tract was  made,  the  plaintiff  living  at  a  distance,  end  the   de- 
fendant near  tolsaid  cove,  it  was  not  only  the  duty  of  the  defen- 
dant to  place  said  lumber  in  as  safe  a  place  as  there  was,  near  by, 
which  he  was  at  liberty  to  use,  but  also  to  continue  a  prudent  care. 
'    over  the  same'in  the  event  of  highwater,  until  he  had  given  notice 
to  the  plaintifl  that  he  was  so  prevented  from  putting  the  lumber 
into  said  cove,  and  until  the  plaintiff  could, -after  such  notice,  re- 
sume the  care  of  said  lumber ;  and  that  they  could  not  find  the 
defendant  guilty  unless   they  Tound  that  the    injury   occurred 
through  bis  neglect.     The  jury  returned  a  verdict  for  the  plain- 
'  ti&.     The  defendant  filed  exceptions,  on  which  the  cause  was 
removed  to  the  Supreme  Court,  on  a  motion  for  a  new  trial. 

Jlfr.  CoUamert  for  defendant, — 1  .The  defendant  insists,  when 
he  was  employed  only  to  remove  the  lumber  to  the  cove,  he  can- 
not, by  fortuitous  events,not  within  bis  control,  be  visited  with  any 
farther  or  continued  duty  or  risk  which  he  never  undertook. 
He  was  entitled  to  complete  bis  services  ai  thai  time ;  and  if  be« 
did  what  a  man  of  ordinary  prudence  would  have  done  with  his 
own  property  at  the  time,  it  is  enough.  He  had  a  right  to  expect, 
and  did  expect,  the  owner  immediately  to  see  to  it ;  and  he  had 
never  undertaken,  nor  was  he  bound  by  law,  to  go  forty  miles  to 
inform  the  owner,  nor  could  he  have  recovered  pay  for  so  doing. 

3.  It  was  the  duty  of  tlie  owner  to  procure  licence  from  the 
owner  of  the  cove  for  their  storage  and  safe  keeping  there  ;  this 
he  should  have  previously  attended  to ;  and  be  cannot,  by  his  own 
•eglect  of  this  duty,  visit  care,  expense   and  risk  on  the  defen- 
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daou  The  eoort  did,  indeed^  teU  (he  jury,  if  the  defendant  was 
prevented  by  the  pkintiC  be  is  excused ;  but  they  should  hare 
told  tbem  this  neglect  of  ibe  plaintiff's  providing  licence  of  the 
owner  of  the  cove,  was  such  a  wrong  of  his  that  be  cannot  be  per* 
mitted  to  take  advantage  of  it :  for  in  trespass  on  the  case,  where 
the  damages  are  in  any  measure  the  result  of  the  plaintifi's  neg- 
lect, be  cannot  recover. 

3.  The  court  did,  indeed,  charge  the  jury  they  could  not  6nd 
for  tbe  plaintiff,  unless  the  damage  was  occasioned  by  the  defen- 
dant's neglect ;  yet  it  must  be  understood,  neglect  o[  that  which 
the  court  bad  previously  said  was  his  duty,  and  in  pointing  oat 
which  duty  the  defendant  contends  there  is  error. 

4.  The  court  say,  if  the  objection  to  entering  the  cove  wfts  not 
anticipated  by  the  parties,  it  created  additional  duties  on  the  de* 
fendantf  which  could  not  be  then  discharged,  but  visited  a  contui* 
uing  care  on  him.  The  defendant  contends  that  the  piaintiflfby 
presuming  on  the  consent  of  the  cove-owner,  could  not,  witboot 
notice  or  agreement,  visit  any  such  liabilities  on  the  defendant. 
Besides,  this  ought  not  to  have  been  charged  as  supporting  either 
count  in  the  declaration ;  for  neither  counts  on  a  duty  arising  from 
any  such  contingency. 

Smith  and  Pecky  contra, — 1.  The  defendant  undertook  for  a 
reward  to  be  paid  him  therefor,  to  remove  and  deposit  the  lumber 
in  the  cove ;  and  the  act  of  the  owner  of  the  cove  does  not  ex- 
cuse btra  from  the  performance  of  his  contract.  The  under- 
taking of  the  defendant  was  absolute,  and  it  is  his  own  fault  and 
folly  that  he  did  not  provide  against  this  event.  It  must  be  pre^ 
sumed,  that  he  knew  whether  the  fulfilment  of  bis  undertaking 
was  in  his  power. — 1  Chitt.  on  Con,  2T2;  Cou^p.  784;  3  JB.  b 
P.  291  ;  1  Mass.  Rep.  325,  436  ;  1 3  Mass.  Rep.  94  ;  3  JIf .  b 
S.  267  ;  Blight  vs.  Page,  2B.8f  P.  295, «.  a,  ;  3  Alltyn,  27  ; 
7  Mass.  Rep.  331  ;  6  Term  Rep.  650,  750;  5  Vin.  ahr.2^1  ; 
RoU.abr.  415,  452;  6  Term  Rep.  710;   1  Saund.  216. 

If  these  authorities  are  applicable  to  the  case  at  bar,  and  it 
is  impossible  for  the  plaintiff's  counsel  to  see  why  they  do  not 
apply  with  all  their  force,  they  are  decisive  of  the  question.  If  then 
it  was  the  duty  of  the  defendant,  under  the  circumstances  of  this 
case,  to  deposit  the  lumber  in  the  cove,  as  he  had  contracted  to 
do,  be  is  liable  in  this  form  of  action  for  a  breach  of  that  contract. 
~1  Term  Rep.  274  ;  3  East.  Rep.  62  ;  1  Chitty's  PI.  138-4  ; 
9  Strang^f  1 192.    At  all  eventsr  the  lumber  must  be  regarded 
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as  in  the  potseasibn  of  the  derendant,  till  be  save  the  plaiotiff  no- 
tice that  he  eoold  act  deposit  it  at  the  place  agreed  opo»i  and 
that  be  had  left  it  at  a  place  not  cootemplated  bj  the  contract,  and 
until  the  plamtifi  could  resume  the  possession  of  it  The  defen- 
dant undertakes  to  deliver  property  at  a  pardcular  place,  and  n- 
stead  of  a  delivery  at  that  place,  in  consequence  of  an  event  not 
anticipated  by  either  party,  delivers  it  at  another  place  without 
notice  to  the  plaintiff,  while  he  had  every  reason  to  suppose  the 
contract  fulfilled.  The  necessity  of  the  case,  and  the  saiety  of 
community  ,would  seem  to  require,that  the  possession  of  the  carrier 
should  continue  until  the  contract  is  perfected  by  a  delivery  of  the 
property  at  the  place  designated,  or  until  notice  given  to  the  own- 
er, chat  he  could  not  fulfil  the  contract,  and  he  be  held  liable  for 
any  loss  in  the  mean  time  occasioned  by  bis  neligence.  Such,  no 
doubt  is  the  law  in  the  case  of  a  common  carrier ;  (4  Pfci«  371 ;) 
and  the  same  reason  exists  for  extending  ihe  doctrine  to  the  case 
of  a  carrier  in  a  particular  instance.  In  the  case  of  Osirander 
vs.  SrowHy  (15  Johns.  Rep,  39,)  it  was  held,  that  placing  goods 
on  the  wharf  is  not  a  delivery  to  the  consignee  so  as  to  discharge 
the  carrier,  even  though  there  be  an  inability  or  refusal  of  the  con- 
signee to  receive  them.  So  if  it  be  the  usage  of  the  carrier  to 
deliver  goods  at  the  house  to  which  they  are  directed,  he  is  bound 
to  do  so,  and  to  give  notice  to  the  consignee. — 2  Wm.  Black* 
stone's  Rep.  91 6 ;  2  Keni*s  Com.  469.  The  principle  to  be  ex- 
tracted from  all  the  authorities  on  this  subject  is,  that  notice  is  re- 
qitired  to  be  given  to  the  consignee,  that  he  may  take  charge  of 
the  goods.  If  notice  to  the  consignee  of  the  delivery  of  goods  is 
required,  is  not  notice  to  the  owner  of  a  non-delivery  at  the  place 
designated,  and  at  a  place  where  they  would  be  more  exposed, 
equally,  nay  more  necessary  ?  If  we  are  correct  in  the  position 
last  taken,  the  only  remaining  question  is,  was  the  lumber  lost 
through  the  negligence  of  the  defendant?  The  case  was  put  to 
the  jury  expresriy  on  this  ground,  and  they  have  found  the  point* 
against  the  defendant. 

Williams,  J. — ^The  jury  have  found,  under  the  charge  of  the 
court,  that  the  injury  of  which  the  plaintiff  complains,  aiose  from 
the  neglect  of  the  defendant,  and  the  question  in  the  case  must 
arise  under  the  second  part  of  the  charge  of  the  coust,  as  to  the 
duty  of  the  defendant,  if  prevented  by  the  owner  of  the  cove  from 
putting  the  lumber  in  the  place  contemplated  by  the  parties. 
There  has  been  no  dispute  as  to  the  first  part  of  the  charge,  and 
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md«cd  there  em  be  iioiie%    If  the  defendant  plaeed  the  himber    ^"?* 
in  e  place  difierent  from  the  oae  where  he  stipulated  to  place  it      i83i. 
when  there  was  do  lawful  excuse  lor  so  doing,  he  was  liable  for     pjckeu 
all  damages.  i^^- 

We  are  well  satisfied  with  the  charge  given  in  this  case  to  the 
jorj,  as  to  the  dutj  of  the  defendant,  and  are  not  disposed  to  de- 
cide whether  the  defendant  was  bound  by  bis  contract  at  all  evects 
to  place  the  lumber  in  the  cove  contemplated  ^  hwi  considerbg 
that  be  was  prevented  by  the  owner  from  placing  it  there,  and 
that  this  was  a  contingency  not  comemplated  by  either  of  the  par- 
ties, mt  the  time  of  making  the  contract,  and,  therefore,  not  pro** 
Tided  for,  we  think  the  duty  of  the  defendant  was  very  plaia.  He 
could  not  abandon  all  care  of  the  property  intrusted  to  his  charge  ; 
l>ut  he  became  an  agent  from  necessity,  and  was  bound  to  take 
prudent  care  of  the  property  until  he  had  given  notice  to  the 
4>wner,  and  the  »wner  had  had  sufficient  time  to  make  such  fur-  ^ 
ther  provision  as  be  thought  proper*  By  giving  this  notice  be 
«ould  relieve  himself  from  any  further  responsibility  after  a  rea- 
.sonable  Urae  bad  elapsed.  Andat  was  his  duty  to  give  such  notice 
when  by  the  ioterference  efthe  owner  of  the  cove  he  was  prevent- 
ed from  placing  the  properqr  'in  the  situation  which  the  plaintifi 
directed*  The  situation  of  the  deieadaat,  under  these  circum- 
-stmnces,  is  somewhat  similar  toihat  of  a  master  of  a  vessel  when 
4he  voyage  is  interrupted  in  a  foreign  port  by  capture,  detention, 
or  onloreseen,  or  unusual  casualties:;  he  then  becomes  from  ne- 
cessity the  agent  for  the  owners,  freij^hters,  insurers,  and  all  con- 
cerned.— 9  Mass.  548,  Dovglas  vs.  ^Moody  et.  ah  The  court  did 
not  charge  the  jury  that  a  neglect  lo  give  n^ice  to  the  owner  would 
ioake  the  defendant  liable ;  but  that  the  property  remained  in  his 
custody  until  such  notice,  and  that  he  was  bound  to  take  prudent 
care  of  the  same.  The  jury  have  found  that  there  was  on  the 
fart  of  the  defendant  a  want  of  this  care,  and  4hatJn  consequence 
thereoftbeplaijitifr has  sustained  the  injury  complained  of.  The 
case  was  certainly  put  on  as  favorable  ground  for  the  defendant 

as  he  was  entitled  to. 

The  judgement  of  the  county  court  must  be  affirmed. 
Smith  tf  Peckf  for  plaintiff. 
Cottamiertfor  defendant. 
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^i«^r     Stipheh  Meadcr^  surviving  partner  of  WiUiam  EiBtme$p  V8u 
1631IL  James  Scott. 

In  an  actTon  brought  67  one  as  BUrfltlng  partner,  to  recorer  (of  a  debt  due  to  lb«' 
firm,  the  defendant  maj  plead  in  offset  any  demand  he  has  against  the  plaintiff  in- 
dividually, unless  there  be  some  equitable  interest  in  another  person  which  a  court 
oflaw  can  protect 

This  was  an  action  on  book  account^  and   was  brought  before 

the  Court  on  objections  filed  to  the  following  report  of  the  auditors^ 

made  in  the  cause  : 

"  Upon  hearing  the  testrroonj  rntrodUced'tn  support  ofthe  pai^ 
ties'  claims,  the  auditors  allowed  the  whole  of  the  plaintiff's  ac« 
eount,  excepting  one  iiem  of  j(2yd0  for  making  a  coat,  which  ap» 

E eared  to  have  been  twice  charged  by  mistake.  They  also  air 
)wed  the  whole  of  the  defendant's  account  against  the  plaintiff  at 
1^25,07,  including  interest  from  the  1st  of  January  1830 ;  from 
which  deducting  $8,)3,  the  amount  of  plaintifi's  account^  including 
interest  thereon-  from  the  Istof  JaniMiry^l828,  leaves  the  sum  of 
4(16,94*,  which  we  find  and  report  as  the  bafance  due  from  the 
plaintiff  to  the  defendant  to  balance  book  accounts  between  them. 
The  testimony  upon  which  thetiuditors  arrived  to  the  foregoing 
result  was  as  follows  : — it  was  proved  that  the  last  item  in  defen* 
(fani's  account  against  the  plaintifl^  ($4t96,)  was  a  balance  due 
fbr  boarding  persons  employed  by  fVm.  Eame$f  m  bis-  life 
time,  to  work  in  tlie  shop  of  Mtader  Sf^Eame^^,  under  the  vlt* 
tides  of  partnership  between  the  latter,  by  which  it  lukdbeen  stip«> 
uiated  that  Eames  should  pay  and  board  two  hands  in  the  shop^ 
as  an  offset  to  the  services  and  board  of  Meader.  It  further  ap- 
peared tbsvt,  by  the  agreement  between  Eames  apd  defendant, 
any  work  done  for  the  latter  in  the  shop  of  Meader  ^  Eames^ 
was  to  be  applied  upon  his  account  for  boarding  the  hands,  at 
aforesaid,  and  that  for  the  balance  dt>e  the  defendant  fee  boacd^ 
be  was  to  take  his  pay  in  goods  out  of  JSames'  store.  It  a1soap» 
peared  that  the  whole  of  the  board,,  of  which  this  item  was  the 
balance,  accrued  before  the  death  of  JEJamet,  and  that  Eamee  had 
accouQted  with  defendant  m  the  settlement  of  their  private  ac<« 
counts  for  the  residue. 

The  two- first  items  in  the  defendant's  account,  that  of  $1,50 
for  boarding  Polly  Deming  and  James  Ricker,  and  that  of  $17,25 
for  boarding  Everett,  accrued  after  the  death  of  Eames,  and  the 
conseqiient  dissolution.of  the  partnersbip.of  Meader  ^  Eames 
and  said  items  constituted  a  claim  io-defendantrs  favor  against,  the 
plaintiff,  Meader,  in  his  ovm  right,  and  not  a*  surviving  part- 
ner  of  Eames.  Ix  was  admitted,  by  the  defendant,  that  Eames*  . 
estate  is  insolvent,  and  that  the  plaintiff,  Meader,  is^  and  was^.  at» 
itie  time  of  Eames*  death,  a  bankrupt.  It  alto  appeared  that  by 
the  terms  ofthe  partnership  between  Meader  fy  Eames,  they  were 
to  settle  at  the  end  of  each  half  year,  and  divide  the  partnership 
affects,,  and  that  there  wns^  a  settlement  the  5th  of  April,  1827,  a^ 
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which  time  Eawus  credited  Meader  od  his  prwat%  book  $  1 43^0>  ^jm^^ 
**  balance  on  shop  accounts ;"  and  another  settlement  on  the  4th  mu 
October,  16S7,  in  which  Meader  was  also  credited  on  Earned 
hook^  with  the  sum  of  j(l  00,83,  <'  hy  balance  on  hitXt  o{  MeaderU 
dx>p  accoants.  It  also  appeared  that  the  two  sums  last  mentioned 
were  cbarged  by  Meader  to  Eames^  and  were  among  other  claims 
presented  by  Meader  for  allowance  to  the  commissioners  on 
Eamea^  estate.  But  it  was  not  proved  that  the  account  in  favor 
of  the  company,  against  the  defendant,  upon  which  this  suit  was 
brought,  was  ever  specifically  assigned  hv  Meader  to  Eames  in 
any  of  their  settlements  or  divisions  of  joint  property,  nor  that 
Scott f  the  defendant,  had  any  notice  of  any  transfer  or  assignment 
by  Meader  to  EameSj  of  his,  (Meader\)  interest  in  said  accountt 
before  the  defendant's  account,  had  accrued  against  Meader^ 
But  tbe  account  in  question  was  claimed  hy  the  administrator  of 
Skme^  estate,  and  is  prosecuted  for  the  benefit  of  said   estate.** 

The  county  court  accepted  the  report,  and  rendered  judge* 

roent  thereon,  and  the  case  was  reserved  for  the  opinion  of  this 

Court. 

Mattocks  and  Underwood^  for  plaintiff, — 1.  The  case  finds 
that  the  estate  of  fVUliam  Eames^  the  deceased  partner,  is  inter- 
ested in  the  demand  sued  to  the  amount  of  one  half.  For  where 
partners  share  in  the  gain  and  loss,  and  no  agreement  appears 
regulating  the  proportion,  the  law  presumes  it  to  he  equal. — 3 
Kenfs  Com.  p.  6. 

2.  In  partnerships,  the  right  of  action  only  survives,  and  not  the 
duty.  Jus  accrescendi  inter  mercaiores  pre  beneficio  commerctt, 
locsan  non  habei*  T!ie  surviving  partner  is  bound  to  pay  all  part- 
nership debts,  and  is  accountable  to  the  representative  of  the 
deceased  partner  for  bis  share  of  the  surplus,  after  discharging 
company  debts ;  and  for  the  purposes  of  paying  such  debts,  col- 
lecting company  dues,  and  distributing  tlie  surplus,  the  partner- 
ship may  be  considered  as  having  a  limited  continuance. — Wat^ 
Mon^s  Part.  65,  464,  469  ;  Salk.  444 ;  3  Kent,  13,  14,  ?1,  32. 

S.  Were  Eames  alive,  and  joined,  (as  must  have  been  the  case,) 
with  Meader  in  this  suit,  it  would  not  be  pretended  that  the  off- 
set could  be  allowed,  as  that  would  be  setting  o&  a  separate 
claim  of  one  partner  against  their  joint  demand,  (debts  due  part- 
ners, bemg  due  to  all  jointly.) — 2  Chit.  Blackstone,  304,  in  notes ; 

1  do.  PL  12  ;'  Watson  Part.  112. 

4.  Tbe  beneficial  interest  is  the  same  after  us  before  the  death 

of  tbe  deceased  partner ;  and  it  is  the  beneficial  interest  which  tbe 

law  regards  in  determining  the  right  of  set  off. —  Winch  vs.  JTer- 

iy,  1  r.  «.  021 ;  Brundridge  vs.  Whitcomb,  Chip.  Rep.  180, 
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and  eat^M  died;  Bo%oen  vs.  Benneiif  $i  ah  4  Buigf*  433; 

Montague^  27.  And  it  is  contended  that  if  the  pfl&et  cooM  not 
be  allowed^  Meader  4*  Eames  suing  jointly,  (Earnest  death  ma* 
king  no  change  tn  the  beneficial  interest,)  the  offi»et  can  not  be 
allowed^  when  Meader  sues  as  survivor. 

5.  The  Court  will  protect  the  interest  of  £amet'  estate  in  the 
demand  sued  in  preference  to  defendant's  otEsei  ;  (the  defendant 
having  given  credit  to  Meader  alone ;)  and  in  as  much  as  a  court 
of  law  can  not  divide  the  demand  sued,  to  do  complete  justice, 
defendant  must  go  into  chancery,  where  a  decree  can  order  half 
the  plaintjfi's  claim  to  be  applied  to  bis  offset. — Haven  vs.  Hohbsj 
I  Vt.  Rep.  244  ;  Lampeon  vs.  Fletcher^  <7e.  176  ;  Waisan,  1 
Title  seitoff. 

6.  The  creditor  of  one  of  two  partners  can  take  in  executioe 
the  interest  only  of  such  panner  in  the  partnership  effects,  and 
not  the  whole. — 1  Swi/tf  345;  Reed  et  al  vs.  Shepherdson^  2 
Vt.  Rep.  120.  But  if  this  offset  is  allowed,  we  see  no  reason 
why,  in  principle,  the  whole  partnership  effects  may  not  be  taken 
to  satisfy  the  individual  debts  of  one  of  the  partners. 

7.  In  book  account  the  auditors  are  to  audit  all  accounts  be- 
tween the  parties  of  a  similar  nature  and  in  the  same  right.-^ 
Stat.  143.  In  this  case  the  debt  sued  is  a  debt  due  the  partner- 
ship, which,  according  to  the  authority  cited  from  KenVs  Com., 
has  yet  a  continuance.  The  debt  sought  to  be  set  off,  is  of  a  sep- 
arate, private  character,  and  has  no  concern  with  the  partnership. 
The  estate  of  Eames  is  interested  in  the  debt  sued,  but.  has 
nothing  to  do  with  the  offset.  Had  the  offset  been  a  claim 
against  the  firm  o{  Meader  fy  Eames^  then  the  auditors  would  be 
bound,  by  the  spirit  as  well  as  the  letter  of  the  statute,  to  let  in 
the  defendant's  offset,  and  audit  the  accounts. 

8.  No  injustice  is  done  the  defendant  by  disallowing  the  ofiset. 
He  gave  the  credit  to  Meader  alone,  a  bankrupt ;  and  why  should 
Eames*  estate  suffer  for  defendant's  folly  ?  If  the  principle,  for 
which  defendant  contends,  be  established,  we  shall  have  an 
anomaly  in  jurisprudence.  Trust  a  bankrupt^  and  compel  the 
man  of  ability  to  pay  the  debt  mihout  his  own  consent •  Besides, 
great  injustice  would  be  done  to  the  estate  of  Eamesj  which  the 
case  finds  insolvent.  The  principle  wrenches  (ronuEames*  estate, 
that  which  belongs  to  its  honest  creditors,  to  compensate  the  folly 
of  defendant  in  giving  credit  to  a  well  known  bankrupt. 

9.  The  principle  (or  which  defendant  contends  is  contrary  to 
policy.  What  man  of  capital  will  hazard  his  money  in  peitDersbip, 


OF  THE  STATE  OF  VERMONT. 

10  encourage  the  poor  mao  to  industry  and   enterprize,  when, 
the  uncertain  event  of  death  puts  all  in  jeopardy  ? 

Burbankf/dMr  defendant. — ^In  this  action,  had  it  been  prosecu* 
ted  in  the  life  time  of  Eamesj  nothing  would  have  been  pleaded 
in  oflset  except  company  accounts.  Stilli  however,  if  either  had 
received  pay,  with  the  understanding  of  the  company,  such  pay- 
ment most  have  been  applied.  Upon  the  death  of  Eames  the 
action  survives.  Meader  is  suable,  and  must  sue  for  the  collec- 
tion. The  account  is  legally  his,  and  he  is  holden  in  equity  to  the 
ezecotor  of  Eames, — Montague  on  set-off,  24,  25,  26  ;  Barn. 
^  Aid.  29  ;  1  Chiity,  11,  12,  13,  37;  5  Term  Rep.  493;  3 
do.  433 ;  6  do.  582.  In  auditing  accounts  the  auditors  must 
settle  all  accounts  in  the  same  legal  right. — Stai,  143.  In  this 
case  it  appears  by  the  auditors'  report  that  the  defendant  was  to 
board  the  workmen  in  the  shop,  and  take  his  pay  in  goods  and  tai- 
lor's work.  The  deal  commenced,  and  at  the  death  of  Eames, 
there  was  a  balance  of  about  two  dollars  due  the  firm.  Meader 
then  continued  the  business,  and  continued  the  board  of  the 
workmen,  till  a  payment  was  made,  and  this  he  was  bound  to  do, 
and  Scott  bad  a  right  so  to  pay  it. 

Williams,  J.,  delivered  the  opinion  of  the  Court. — This  was 
an  action  on  book  account,  brought  by  the  plaintiff  as  surviving 
partner  of  the  firm  of  Meader  4*  Eames.     The  auditors   report 
tha^there  was  a  sum  of  eight  dollars  thirteen  cents  on  the  books  of 
Meader  ^  Eames  against  the  defendant,  which  was  rightly  charg- 
ed to  the  defendant ;  that  the  defendant  bad    also  an  account 
agamst  Meader  S^  Eames,o(  foixr  dollars  and  ninety  six  centsjand 
also  an  account  of  eighteen  dollars  and  seventy  five  cents  against 
Meader  alone,  which  was  for  boarding  certain  hands  employed 
by  JIf ea(fer,  after  the  death  of  Eames,  which  left  a  balance  against 
the  plaintifi  of  sixteen  dollars  ninety  four  cents,  for  which  judge- 
ment has  been  rendered  against  the  plaintiff.     The  legal  mutuali- 
ty of  these  claims  was  decided  in  a  similar  suit  at  the  last  term  in 
the  cause  of  Meader  vs.  Leslie,  reported  in  2  P^t.  Rep.  569.  The 
cases  of  Slipper  vs.  Stidstone,  (5  Term  Rep.  493,)   and  the 
case  ot French  vs.  Andrade,  (6  Term  Rep.  582,)  recognise  the 
principle  upon  which  that  case  was  decided,  and  if  there  could 
be  any  doubt  as  to  the  correctness  of  those  cases,  diis  case  is  not 
<tf  sufficient  importance  to  induce  us  to  re-examine  and  overrule 
tbem. 
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From  the  right  of  survivorship  Meader  was  legally  entitled  to 
all  the  partnership  property.  It  was  bis  doty  to  collect  the  debts 
.due  to,  and  pay  the  debts  due  from,  the  firm.  After  the  debts  are 
paidyhe  is  to  pay  the  representatives  of  bis  deceased  partner  their 
share.  We  are  not  to  take  notice  of  his  poverty,  or  to  suppose 
that  be  will  be  dishonest.  As  the  right  was  in  him  to  collect  all 
the  demands  due  to  him  as  survivor,  and  as  it  was  his  duty  to 
pay  all  debts  which  he  has  contracted  on  his  own  account,  the 
debts  due  from  and  to  him  may  be  ofiset  if  the  right  of  no  other 
is  affected.  We  recognise  the  rights  of  both  the  plaintifi  and  de- 
fendant to  have  the  several  demands  found  by  the  auditor  applied 
one  against  the  other,  unless  there  is  some  equitable  interest  in 
another  which  the  Court  as  a  court  of  law  can  protect ;  and  in  this 
case  we  can  discover  no  such  interest.  It  does  not  appear  that 
there  are  any  creditors  of  the  firm  of  Meader  fy  Eames  who 
have  any  interest :  so  that  this  claim  against  the  defendant  is  not 
wanted  to  pay  the  debts  due  from  the  firm.  It  is  not  found  that 
this  demand  was  ever  assigned  to  Eames  :  so  that  the  equitable 
interest  is  in  his  representatives.  It  is  true,  that  the  auditors  might 
have  inferred  that  fact  from  the  other  facts  which  they  have  found  ; 
but  they  have  not,  and  it  is  not  for  us  to  make  the  inference. 
And  farther,  if  such  was  the  case  no  notice  of  it  was  given  to  the 
defendant,  and  the  Court  would  not  protect  the  interest  of  an  as- 
signee of  a  debt  when  no  notice  of  the  assignment  had  been  given 
to  the  debtor.  It  appears  farther  in  the  case  that  by  the  con- 
tract between  Meader  fy  Eatne*  and  the  defendant,  that  the  de- 
fendant was  to  pay  for  whatever  work  was  done  by  them  for  him 
in  boarding  the  hands  they  employed.  The  defendant  was, 
therefore,  under  no  obligation  to  pay  this  in  any  other  way.  It 
was,  therefore,  a  contract  to  be  performed  with  the  survivor,  more 
especially  if  he  had  no  notice  of  any  equitable  claim  in  any  one 
else.  If  the  defendant  has  performed  services  of  the  kind  stipu- 
lated for,  and  to  the  amount  of  the  account  which  the  firm  of 
Meader  ^  Eames  held  against  him,  he  has  performed  his  con- 
tract literally,  and  both  Meader  and  the  representatives  oIEamet 
should  be  content.  If  he  has  gone  farther  and  made  Meader  his 
debtor,  Meader  is  under  a  legal  and  moral  obligation  to  pay  the 
balance,  and  neither  be  nor  the  representatives  of  Eames  can  com- 
plain that  judgement  should  be  rendered  against  him  therefor. 

The  judgement  of  the  county  court 
must,  therefore,  be  affirmed. 


OP  THE  STATE  OF  VERMONT.  81 

Jacob  F.  Doi>eiB  tod  Abahnah  Watebman  m.  Rurus  Kendall.  ^^^"^^^"' 


A  party  canaoC  complain  of  surprise,  as  a  ground  for  a  new  trial,  because  a  witness 
was  introduced  by  the  adrerse  party  to  prote  wfiaf  was  directly  put  in  issue  by 
the  pleading*. 

Wbea  a  witneas,  who  had  become  recognised  lor  the  prosecution  of  the  suit,  b  intro- 
duced by  the  plaintiff,  and  is  admitted  without  objection,  the  defendant  will  not  aT* 
ferwards  be  entitled  to  a  new  trial  on  the  ground  of  the  incompetency  of  the  wit' 
mess.  The  objection  should  be  taken  aithe  trial,  when  the  witness  can  be  rendered 
competent  by  substituting  other  bail,  or  be  rejected. 

A  new  trial  will  not  be  granted  for  new  discoyered  evidence,  unless  such  CTidence 
make  a  clear  case,  and  not  be  merely  cumuIatiTe,  leaving  the  question  ptill  doubV 
fhl,  and  onlygiTtng  the  parly  a  chance  before  another  jury. 

Hie  CowtuMMt  be  satisfied  that  iajostice  has  been  done  between  the  parties  before  • 
new  trial  will  be  granted. 

Nciifaer  will  the  Court  grant  a  new  trial  when  it  is  apparent  it  will  not  avanl  the 
petitioner. 

This  was  a  petition  to  tbe  Court  for  a  new  trial  in  a  cause  tii 
which  the  petitioners  were  defendants,  and  tbe  petitionee  was 
plaintiff*.  The  grounds  of  the  application  were,  1st.  new  discovered 
evidence ;  2d.  suicprise,  and  Sd.  that  one  of  the  plaintiff's  witnesses  in 
the  original  suit  was  incompetent  by  reason  of  interest.  It  appeared 
the  original  action  was  on  a  jail  bond,  and  that  the  onfy  issue  put  to 
the  jury  was,  whether  Dodge,  tbe  principaf  debtor,  bad  commit* 
ted  an  escape  between  the  30th  day  of  November,  1 81 9,  and  tbe 
29th  day  of  May,  1820.  To  prove  this  issue  one  Moses  Peck 
was  called  as  a  witness,  who  testified  that  be  saw  Dodge  in  Mid- 
tflesex,  out  ot  the  limits,  within  the  times  aforesaid.  The  defen- 
dants then  offered  foor  whnesses,  who  testified  ibat  said  Peck's 
character  for  truth  and  veracity  was  below  par,  and  he  was  not 
to  be  believed.  Tbe  petition  further  stated  that  the  plainfiflF,  Ken- 
dallf  being  unable  to  support  said  Peck,ca1led  on  Mr.  Upham,  bis 
counsel,  (who  had  become  recognised  for  the  prosecution  of  tbe 
sttit,)  who  testified,  in  substance,  that  within  tbe  time  specified  m 
the  pleadings^  be  made  a  writ  in  favor  of  Dodge,  against  a  Mr. 
Dixon,  of  New-Hampshire  ;  rbat  Dodge  told  him  he  was  going 
himself  to  try  to  secure  bis  debt,  and  afterwards  told  him  he  had 
been  ;  that  Mr.  Upham  not  having  been  a  witness  previously  in 
tbe  cause  to  this  point,  and  the  defendants  having  no  notice  that 
he  was  CO  be  ofibred  as  a  wrtness,  they  were  at  that  time  unable  to 
prove  the  negative.  The  new  evidence,  alleged  to  have  been  dis- 
covered since  tbe  trial,  tended  to  show  that  Mr.  Upham  must 
have  been  mistaken.  Harry  Richardson  testified  in  an  affidavit 
filed  by  tbe  petitioner,  that  be,  Richardson,  was  employed  by 
Dodg^  to  secure  tbe  d«bt  against  Dixon  ;  that  he  took  tbe  wrti; 


1831. 
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^^artk^^'  made  by  Uphani,  wenr,  aod  transacted  the  whole  biisiQesa ;  and 
1831. '     that  Dodge  did  oot  go.    The  affidavit  of  Noah  Dodge  tended  to 

Dodge  et  oL  P^^^^^  ^^^  Dodgty  the  petitioner,  did  not  go  to  New  Hampshire, 
Kradaii  ^^^  ^^^^  Harry  Richardson  went,  be.  It  appeared  by  the  affida- 
vit of  John  Howe,  that  he  was  one  of  the  jury  who  tried  said  caose, 
and  that  the  verdict  was  founded  upon  the  testimony  of  Mr.  Up- 
ham.  Dodge,  one  of  the  petitioners,  stated  in  his  affidavit,  that 
he  did  not  transact  the  business  testified  to  by  Mr.  Upbam,  that  be 
had  no  recollection  of  leaving  the  liberties  of  the  jail  yard  previous 
to  the  first  day  of  June,  1820,  and  thai  he  was  surprised  by  Mr. 
Upham's  testimony,  &c. 

Mr.  Merrill^  far  the  petitioner. -^\s  the  case  stands,  it  is  ob- 
vious that  the  verdict  is  wrong ;  that  injustice  has  been  done. 
The  facts  stated  in  the  petition  and  affidavit  of  Mr.  Dodge,  shew 
that  instead  of  the  defendants  being  guilty  of  any  neglect  or  laches, 
in  not  procuring  the  testimony  at  the  trial,  they  could  not 
have  anticipated  the  testimony  of  Mr  Upharo.  Mr.  Upham,  al- 
though be  had  been  a  witness  at  the  former  trial,  did  not  testify 
in  relation  to  the  escape ;  but  this  testimony  was  reserved  for  the 
final  trial.  The  defendants,  therefore,  can  say  with  great  truth 
that  his  testimony  was  a  surprise  upon  them.  Indeed,  the  nature 
of  the  case,  arising  from  the  pleadings,  is  such,  that  it  would  be 
impraetieable  for  the  defendants  to  be  prepared  with  testimony  to 
•  meet  such  circumstantial  evidence  as  might  be  in  the  power  of 

the  plaintitt'to  produce.  The  question  was  whether  Dodge  es- 
caped between  the  30tb  of  November,  and  the  first  day  of  June  ? 
Now,  it  is  apparent  that  the  defendant  could  not  come  prepared 
with  evidence  to  negative  an  escape  every  day  during  that  time. 
They  discovered  that  Peck  was  relied  on,  and  they  came  pre- 
pared to  meet  him,  &&c.;  but  they  had  no  reason  to  suppose  there 
was  other  testimony. 

As  the  granting  of  new  trials  "  depends  on  the  legal  di9crei%on 
of  the  Court,  guided  by  the  nature  and  drcnimtances  of  the  partic- 
ular case,"  it  may  be  deemed  nnnecessary  to  refer  to  authorities ; 
yet  the  defendants  cannot  forbear  to  remark  that  this  case  comes 
clearly  within  those  fundamental  rules  which  have  been  establish- 
ed upon  this  subject.  "A  general  verdict  can  only  be  set  right  by 
a  new  trial  which  is  no  more  than  having  the  cause  more  deliber- 
ately considered  by  another  jury ,when  there  is  a  reasonable  doubt, 
or  perhaps  a  certainty  that  justice  has  not  been  done."  **  The 
parues  may  be  surprised  by  a  casefalseljf  made  at  the  trial,  which 
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dqr  Aad  no  reason  to  expeetf  aad,  therefore,  could  not  come  pre-  Wicbinotov, 
pared  lo  answer." — I  SeZZon,  482-3.     "  When  a  new  trial  was      iSu 
prayed  for  on  the  ground  that  material  evidence  had  come  to  the  DodrTetdL 
knowledge  of  the  petitioner  since  the  trial,  and  the  petitioner  had     ^:  „ 
been  in  no  fault,  the  court  ordered  a  new  trial." — Inkah,  €f  Stock, 
▼s.  West  Stock,  I Q  Mass,  681.     <'  If  a  material  witness  testify  on 
the  trial  who  is  interested  in  favor  of  the  party  producing  him,  and 
the  interest  be  known  at  the  time  to  the  party  producing  the  wit- 
ness, but  not  known  to  the  other  party,  it  will  be  a  good  cause  for 
a  new  triaL** — At/ef  vs.  Brackett^  1 5  Mass,  378. 

It  appears  from  the  affidavit  of  Dodge^  that  Mr.  Upham  was  in- 
competent on  the  ground  of  interest — but  this  fact  was  unknown 
to  tiie  defendants  until  after  the  trial.  '*  In  a  suit  against  C  ^  B, 
C  was  present  at  the  trial,  but  did  know  that  F,  who  was  a  witness 
at  the  trial,  knew  cf  other  material  facts.  But  B,  who  was  cot 
present  at  the  trial,  knew  before  trial  that  F  knew  said  facts ;  yet 
a  new  trial  was  granted."— Jaeifon  vs.  Lairdj  8  Johns,  Rep, 
489  ;  (Johis.  Dig.  347.;  In  Blake  vs.  Hotoe,  (i  Aikens,  31D,J 
the  Court  say,  ''  Now  the  defendant  ought  not  only  to  shew  a 
surprise,  but  that  he  can  make  an  equitable  defence  to  the  action." 
In  the  present  case,  both  these  points  are  dearly  proved.  So 
careful  has  the  Supreme  Court  in  this  state  been  to  prevent  any 
injury  to  parties  by  surprise^  that  in  Starkweather  vs.  Loomis^ 
(2  Ft.  Rtp,  573,)  the  court  say  they  ^<  will  grant  a  new  trial  as 
for  surprise,  wiien  the  evidence  has  been  excluded,  which  was 
oflFered  in  reliance  upon  a  reported  case." 

Upham  and  Keith,  Jor  petitionee, — 1 .  The  petutoners,we  insist, 
upon  their  own  proof,  are  not  entitled  to  a  new  iiial.  The  books 
inform  us  that  a  new  trial  is  usually  granted  for  some  erroneous 
decision  made  upon  the  trial,  such  as  the  admission  of  improper 
evidence,  the  rejeciion  of  proper  evidence,  or  the  mis-directioo 
of  the  judge  to  the  jury.  It  is,  however,  sometimes  granted  upon 
the  discovery  of  new  and  material  evidence  since  the  trial ;  btK 
it  must  be  such  as  the  party  could  not  with  diligence  have  dis- 
covered before  the  trial.  New  trials  are  never  granted  for  the 
default,  omission,  or  negligence,  of  the  parties,  their  counsel,  or  at- 
tomies,  io  not  discovering  and  coming  prepared  with  all  the  evi- 
dence in  their  power.  If  it  has  been  made  to  appear  that  the 
nevljf  discovered  evidence  might  with  proper  diligence  have  been 
discovered  and  produced  at  the  former  trial,  a  new  trial  will  be 
refused  5  for  diligence  is  said  to  be  the  life  of  the  law.     Figilan- 
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^AmNOTON,  ^i^sif  ei  tiM  iormieiUibus  jura  stAveniunL^Vide  2   TidJ^s 
iSi/     Prae.  816  ;  I  Sw.D.  787  ;    1  T.R.&4;  2  lb.  113  ;  2  Salk. 
Dodge  et  ai.  ^^4  ;  6  ^Mo^  23  >  1  B/.  11.  298;  2  J6.  802  :   3  Cain$»'s  R. 
Ke^W    ^^  ^  Peaked  Ev.  1 94 ;  1  ^aMi  237.    The  new  disee?ered  evi- 
dence presented  by  tbe  petitioaers,  tends  only  lo  show  that  Jacoi 
jP.  Dodge  did  noc  at  e»e  time  go  to  New^Hampsfaire  after  Dick- 
800,  but  procured  Harry  Richardson  to  go  :  this  doea  not  contra* 
diet  the  testiiMOjr  of  Mr.  Upbam  ;  for  Dodge  might  ha?e  gone  at 
another  time. 

2.  The  testimony  of  tbe  petitioners^bat  they  did  not  know  that 
Mr.  Uphatn  was  reeogniaed  to  the  defendants  for  costs,  cannot 
avail  theoi  upon  their  petition  for  a  new  trial.  1.  Because,  Mr. 
Upbam  waa  tbeif  witness.  2.  Becousei  we  isay,  tbey  knew  tbe 
fiict  at  the  time  of  trial. 

3.  Courts  wiH  not  grant  new  uials  when  substantial  justice  has 
been  done  by  the  verdict ;  nor  unless  the  petitioners  show  sufiicient 
new  evidence  to  convinee  the  Court  that  a  jtiry  would  give  a  drF* 
ferent  verdict. — Cogswell  vs.  Brown^  1  Mate.  237 ;  2  Sedk. 
644. 

4.  When  the  evideoee  offered  ia  merely  cunsulative  tbe 
Courts  will  not  grant  a  new  trial — 1  Sw.  Z>%*.  787. 

6.  Wtien  ibe  testimony  goes  merely  to  impeach  tbe  eredii  of  a 
former  witness,  a  new  trial  will  be  denied. — Haleef  vs.  Wuieom^ 
}  Cainee'e  T.  R.  24  ;  Bunn  vs.  flby^,  3  /.  A.  255 ;  4  lb.  425  ^ 
5  lb.  243.  Where  a  party,  after  tbe  trial  of  a  cause,  comes  to 
the  knowledge  of  facts,  which  would  have  had  a  tendency  merely 
to  discredit  a  material  witness  of  the  adverse  party,  it  is  no  good* 
eause  for  a  new  iried. — Commonwealth  vs.  Drew.  4  Mass.  391  ;. 
Same  vs.  fVake^  5  lb.  261  ;  Haamtondvs.  Wadkams^  lb.  353 ;. 
Jackson  vs.  Kinney^  14  J.  R.  186. 

6.  The  escape  was  a  fact  for  the  jury  to  find  ;  and  the  jury  hav- 
ing found  that  fact,  we  cannot  believe  that  this  Court  wiU  interfere 
with  their  prerogative,  unless  they  are  furnished  with  conclusive 
evidence,. that  the  fact  of  tbe  escape  did  not  exist.  Every  appli- 
cation for  a  new  trial  is  addressed  to  the  sound  discretion  of  the 
Court ;  and  in  granting  or  refusing  of  which  the  Court  exercise  a 
discretionary  power,  according  to  the  exigency  of  the  case,  upon 
principles  of  substantial  justice  and  equity. — Sturk.  Ev.  435  ; 
Myers  vs.  BrovmeU^  2  Jiikens's  R.  407-9. 

Willi  A vs,  J. — On  this  petition  for  a  new  trial  in  a  case  where- 
,ii  Kendall  was  plaiutif)  and  Dodge  fy  Waterman  defendants,. 


KondeSL 
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fiiese  groueds  are  urged  as  a  reMOQ  for  grancitig  (he  prayer  efthe^AtmiroToa 
fefitioD.     First,  Sorprise ;  Second,  That  one  of  the  witnesses      mi. 
caHed  oo  fay  the  phintrff  wtts  incompetent  from  interest ;  and  Third,  j^^       ^^^ 
New  discovered  eridence^  ._  ««• 

It  appears  that  on  die  trial  the  issue  joined  between  the  parties 
was,  whether  D^dge  bad  ieft  the  itberties  of  the  jail  yard 
between  the  30th  November,  181^,  and  29th  May,  1620,  he 
baring  obtained  an  act  of  suspension  at  the  session  of  the  legisla- 
€«re  in  1819.  It  appears  that  the  fact  of  the  escape  was  sworn 
to  directly  by  one  Peck,  whose  general  charaeter  was  impeached  : 
chat  Mr.  Upham  was  then  called,  who  swore  lo  « transaction  be- 
tween Mm  and  Dodge,  and  e  conversation  also  in  relation  to  that 
transaction,  which  tended  to  show  an  escape  by  Dodge^  at  a  differ- 
ent time  from  that  testified  lo  by  Peck,  but  within  the  issue. 
The  sorprise  comptaiaed  of  was  in  the  testimony  of  Mr.  Upham. 
He  was  the  witness  who  it  is  said  was  incompetent,  he  having 
beenrecogBtsed  for  the  prosecution  of  the  suit  in  favor  ofKendallj 
against  tbese  petitioners  ;  and  the  new  discovered  testimony  is  to 
shew  that  he  was  mistaken.  There  are  many  reasons  why  the 
prayer  of  this  petition  cannot  be  granted.  The  parties  must  have 
eofoe  prepared  (o  meet  the  4}uestion  presented  by  the  issue,  and 
cannot  eeaphin  4(  suij^rise  because  a  witness  was  introduced 
directly  to  prove  tbat  which  was  directly  put  in  issue.  It  does 
not  appear  that  any  request  was  mnde  to  the  court  to  postpone 
the  trial  after  Mr.  Upliam  had  testi6ed.  The  petitioners  took 
ifaeir  chance  (or  a  verdict  upon  tiie  iiesiimony  -as  offered. 

2.  The  interest  of  Mr.  Upbam  appeared  from  the  writ,  which 
was  then  present,  or  from  the  records  ;  and  the  objection  should 
have  been  taken  at  the  trial  when  the  witness  might  have  been 
rendered  competent  by  substituting  other  bail,  or  would  have 
been  rejected. 

3.  As  to  new  discovered  evidence,  the  general  rules  in  relation 
to  granting  new  trials  for  this  cause,have  been  repeatedly  settled, 
and  among  others,  that  it  must  make  a  clear  case,  and  not  be 
merely  cumulative,  leaving  the  ^question  still  doubtful,  and  only 
giving  the  party  a  chance  before  another  jury .  Mr.  Upham's  tes- 
timony was  to  a  conversation  between  him  and  Dodge^  and  the 
new  discovered  evidence  tends  to  show  that  the  impression  wliich 
Mr.  Upham  had  from  that  conversation,  was  incorrect. 

But  if  Upham's  testimony  was  entirely  laid  aside,we  cannot  say 
from  the  case,  as  it  now  appears,  that  the  verdict  would  have  been 
the  other  way.     The  testimony  of  Peck  was  direct  and  positive  ; 
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WAtHiMOTovand  though  he  was  impeached  as  to  his  geDeral  character,  be 
im. '  might  still  gain  belief.  He  is  not  even  contradicted  bj  any  tes- 
DodgeetaL  ^imony  or  affidavits  here  produced.  His  testimony,  in  connexion 
K^in  ^'^'^  ^^^  '^^^^  ^'^^^  ^^  ^^'  ^^  suspension  was  passed  in  November, 
1819,  when  there  was  no  doubt  of  the  validity  of  such  acts,  and 
the  improbability  of  jD(N/jf6'«  remaining  in  the  limits  when  he  sup- 
posed be  was  under  no  legal  obligation  so  to  do,  would  be  very 
likely  to  prove  the  issue  on  another  trial.  Further ;  we  must  be 
satisfied  that  injustice  has  been  done  between  the  parties  before 
we  should  grant  a  new  trial.  It  is  not  pretended  but  that  the  con* 
dition  of  (he  jail  bond  has  been  broken.  The  only  question  is 
whether  it  has  been  done  within  the  time  specified  in  the  plea. 
We  should  not  be  disposed  to  grant  a  new  trial  merely  to  litigate 
that  point  if  we  had  reason  to  believe  that  by  an  alteration  of  the 
pleadmgs  the  plaintiff  would  be  entitled  to  recover.  Furthermore; 
in  neither  of  the  affidavits  o( Dodge  which  have  been  filed  does 
he  either  deny  the  fact  of  bis  having  broken  the  bonds,  or 
of  his  having  broken  them  within  the  time  stated  in  the  plead* 
ings.  If  he  bad  remained  within  the  limits  for  so  long  a 
time,  he  must  have  been  certain  of  that  fact,  or,  at  least,  be 
could  have  sworn  to  his  belief  of  it.  On  the  contrary,  he  only 
swears  that  he  does  not  know  how  long  after  the  act  of  suspension 
was  passed  before  be  left  the  limits ;  nor  can  he  certainly  say 
whether  he  left  them  before  the  first  day  of  June.  It  is  further 
uncertain,  from  the  affidavits,  by  whom  Mr.  Upham  was  called  as 
a  witness,  whether  by  plaintifT  or  defendant.  There  is  no  suffi* 
cient  reason  for  granting  tbe  new  trial  in  this  case. 

The  petition  must,  therefore,  be  dismissed  with  cost* 
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Elias  Brown  vs.  Thobcas  Storm.  Wawiwotow 

1831. 
H  baviBi;  eontrarted  to  purchase  a  lot  of  land  of  S,  executed  bis  notes  to  S  for  the 

amoODt  of  the  purchase  money,  and  S  obligated  himself  by  bond  to  convey  the  land 

ID  H  OD  payment  of  die  notes.    H  entered  and  took  possession  of  the  land,  but  did 

Bol  pay  the  notes ;  and  consequently  S  did  not  execute  a  deed  of  the  premises  to  H. 

After  H  had  remained  in  possessien  of  the  land  sereral  years  he  sold  his  interest 

therein  to  D,   who,  two  or  three  years  after,  sold  and  conveyed  his  interest  in  the 

land   to  B.     S  having  afterwards  recovered  a  judgement  against  B  in  an  ac- 

tioii  of  ejectment  for  the  seisin  and  possession  of  the  premises,  B  filed  a  declaration 

for  betcennents  vnder  die  statute  ;  and  it  was  held,  that  B  might  recover  for  all  the 

betterments  made  by  himself,  and  for  those  made  by  D,  his  grantor^rovided  D,  at 

the  time  he  purchased  of  H,  supposed  he  purchased  a  title  in  fee,  and  did  not  pur. 

elMse  H's  right,  merely,  under  die  contract  made  with  S  ;  and  that  B  could  notre- 

corer  fat  any  improvements  made  by  H,  there  being  no  failure  on  the  part  of  S  to 

fulfil  the  contract. 

No  recovery  can  be  had  in  a  declaration  for  betterments  founded  on  an  alleged  want 
of  dtJein  the  defendant,  (the  recovering  party  in  ejectment.) 

The  statute  which  authorizes  the  defendant  in  ejectment  to  file  a  declaration  fur  better- 
I,  is  not  unconsdtndonal. 


This  was  a  declaratioD  for  betterments^  containing  four  counts. 

The  first  was  as  follows  :  "  Whereas  the  said  Stormy  in  his  ac- 
tion of  ejectment  against  the  said  Browriy  has  recovered  final 
judgement  in  said  action  for  the  seizin  and  possession  of  the  2d 
division  Jot  drawn  to  the  right  of  Jonas  Conifi,  original  proprietor, 
betog  lot  no.  12,  in  the  12ih  range  of  lots  in  Berh'n,  in  said  county ; 
Domioal  damages  of  one  cent,  and  his  costs.  And  now  within  for- 
ty eight  hours  next  after  the  rendition  of  said  judgement,  the  said 
Jirtnon  comes  here  into  court,  and,  according  to  the  statute  in 
such  case  made  and  proviiJed,  files  bis  declaration  in  an  action  of 
the  case  against  the  said  Storm,  on  the  5th  day  of  June,  (said 
judgement  having  been  rendered  on  the  4th  day  of  said  month,) 
for  this,  that  William  Dewey  of  said  Berlin  did,  on  the  18th  day 
of  October,(A.  D.  1820,  for  the  consideration  of  five  hundred  dol- 
lars, paid  him  by  the  said  Brovm^  by  his  deed  under  his  hand  and 
seal  of  that  date,  and  duly  witnessed,  and  delivered,  and  acknowl- 
edged by  said  Dewey,  give,  grant,  bargain,  sell  and  confirm  unto 
the  said  Brown,  his  heirs  and  assigns,  said  lot  of  land  forever.  To 
have  and  to  hold  said  granted  premises,  with  all  the  privileges  and 
appurtenances  thereof  to  the  said  Brown,  his  heirs  and  assigns,  to 
his  and  their  own  use  forever.  Which  said  deed  the  said  Brown 
brings  here  into  court  ready  to  be  shown.  And  afterwards,  to 
wit,  then  and  there,  the  said  Brown,  being  purchaser  of  said  lot 
of  the  said  Dewey,  in  fee  as  aforesaid,  and  supposing  his  title  to 
be  good,  entered  upon  said  lot  of  land,  and  ever  since  has  pos- 
sessed and  occupied  the  same,  claiming  in  fee,  and  has  made 
large  and  valuable  improvements  upon  saidlot,by  clearing  and  fen- 
cing the  land,  and  erecting  buildings  thereon  ;  all  of  the  value  of 
a  large  sum  of  money,  to  wit,  the  sum  of  five  hundred  dollars :  attd 
by  said  improvements  said  land  is  made  better  than  it  otherwise 
would  have  been,  a  large  sum  of  money,  to  wit,  the  sum  of  five 
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WABUTRGTONhundred  dollars.     By  reason  of  the  premises  the  said  Storm  be- 
*m\*,*      came,  and  is,  liable  to  pay  the  said  Brown  as  much  money  on 

demand  as  said  land  is  made  better  by  said  improvements  ;  and 

'^  M*^"      in  consideration  thereof,  after  the  rendition  of  said  judgement,  the 
Storm      said  Stormy  at  said  Berlin,  on  the  fourth  day  of  said  June,  promis- 
ed to  pay  the  same  to  the  said  Brown  on  demand." 

The  second  count  was  similar  to  the  first,  except  that  it  alleged 
Brown^  and  those  under  vAom  he  claimed  to  hold^  had  made 
large  and  valuable  improvements  be. ;  and  claimed  a  right  to  re- 
cover for  the  whole. 

The  third  count  was  as  follows :"  And  for  this  also,that  whereas  the 
said  Storm  has  recovered  a  final  judgement  in  ejectment  as  afore- 
said; and  the  said  Brown  became  purchaser  of  said  lot  of  land,  as 
aforesaid  ;  and  supposing  his  title  to  be  good  in  fee,  and  not  know- 
ing to  the  contrary,  entered  upon  said  lot,  and  has  possessed,  and 
occupied  the  same,  claiming  title  to  it  in  fee  simple,  as  aforesaid. 
And  the  said  Brown  avers,  that  on  the  18th  day  of  May,  1809, 
the  said  Storm  professed  to  be  the  legal  owner  of  said  lot  of  land, 
and  then  at  said  Berlin  the  said  Storm  contracted  to  sell  said  lot 
to  one  Gersham  Harvill,  who  then  and  there  contracted  with 
said  Storm  to  purchase  the  same,  and  therefor  to  pay  Jonathan 
Ayers,  the  acting  agent  of  said  Storm,  and  one  Abel  Knapp,  the 
followmg  sums ;  that  is  to  say,  one  hundred  and  fifty  dollars  in 
cash,  and  three  other  sums  of  sixteen  dollars  and  sixty  seven 
cents  each,  payable  in  wheat,  as  by  the  promissory  notes  in  wri- 
ting of  that  date,  executed  by  the  said  Harvill  to  the  said  Ayers 
and  Knapp,  will  more  fully  appear.  And  then  and  there  the  said 
Storm  by  his  agent,  aforesaid,  promised  the  said  Harvill  that  the 
said  iS^orm  was  the  legal  owner  of  said  lot,  and  had  good  right  to 
convey  the  same  in  fee,  and  that  the  said  Storm  by  a  limited  time 
would  by  deed  in  writing  convey  to  said  Harvill  a  good  and  valid 
title  to  said  lot.  And  the  said  Avers  and  Knapp  then  and  there 
executed  their  bond  in  writing,  under  their  hands  and  seals,  to  the 
said  Harvill,  that  said  Storm  should  and  would  convey  to  him 
fiaid  lot  as  aforesaid.  And  under  this  contract  the  said  Harvill, 
afterwards,  to  wit,  then  and  there,  entered  and  took  possession  of 
•said  lot  as  purchaser  of  said  Storm.  And  the  said  Brown  avers 
tihat  the  non-^fuifiinoent  of  said  contract  was  on  the  part  of  the  said 
Storm  in  this,  that  the  said  Storm  was  not  then,  and  since  never 
lias  been,  the  legal  owner  of  said  lot,  (unless  he  has  acquired  a 
^itle  by  the  statute  of  limitations^  that  then,  and  during  the  pos- 
-session  of  said  Harvill,  the  said  Storm  had  no  right  to  convey  saii 
lot  in  fee  to  the  said  Harvill  :  and  the  said  Harvill,  having  as- 
certained these  facts,  neglected  to  fulfil  the  contract  on  his  party 
<]enied  the  title  of  the  said  Storm,  and  utterly  refused  to  receive 
a  deed  from  him  of  said  lot,  or  to  consider  himself  in  possession 
^fsaid  lot  under  said  Storm,  to  wit,  at  said  Berlin,  ever  after  the 
year  aforesaid,  while  the  said  Harvill  was  in  possession  of  said 
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ki;   which  possession  of  said   Harvill  conMnenc«d  on  ilie  dayWASHiworoif 
tibresaid,  and  temitnated  on  the  3d  daf  of  June,  A.  D.  1817,       2^^, 

when  the  said  Har?fU  deeded  said  lot  to  Gershani  Heaton  and -—■ 

William  Dewey ;  and  then  and  there  said  Heaton  and  Dewey  took      '^^l** 
possession  of  said  lot,  and  continued  the  possession  until  the  said      Stono. 
Heaton  deeded  his  undivided  half  of  said  lot  to  the  said  Dewey  ; 
and  after  that  the  said  Dewey  continued   the  possession  of  said 
lot  until  he  deeded  to  the  said  Brovntj  as  aforesaid,  who  then  and 
diere  entered,  and    has  held   possession   of  said  lot  ever  since. 
And  the  said  Brown  avers  that  when  the  said  Harvill  took  pos- 
session of  said  lot,  as  aforesaid,  it  was  in  its  natural  state  ;  that  the 
said  Harvill,  tlie  said  Heaton  and  Dewey,  the  said  Dewey,   and 
the  said  Srown,  have,  during  their  connected  possessions,   made 
large  and  valuable  improveinents  on  said  lot  by  clearing  and  fen- 
cing fiAy  acres  of  land,  by  setting  out  fruit  trees,  by  tilling   and 
manuring  the  land,  by  building  a  dwelling  house,  barn,  and  other 
buildings,  00  said  land,  all  of  great  value,  to  wit,  of  the  value  of 
eight  hundred  dollars,  of  which  tiie  said  Storm  has  had  due  notice  } 
sod  by  said  improvements  said  land  is    made  better  than  other- 
wise it  would  have  been,  a  large  sum  of  money,  to  wit,  the  sum 
of  eight  hundred  dollars  ;  and  by  reason  of  the  premises,  the  said 
Storm  became,  and  is,  liable  to  pay  the  said  Brown  for  said  bet- 
terments;  and  in  consideration,*^  S£c. 

Fourth  count.  And  for  this  also,  that  on  the  18th  day  of  May 
1609  the  said  Storm  falsely  declared  he  was  the  legal  owner  of 
said  lot  of  land,  and  had  good  right  to  sell  the  same  ;  and  the  said 
Harvill.  not  knowing  to  the  cootrary,  then  and  there  contracted 
with  said  Storm  to  purchase  of  him  said  lot  for  a  price  then  and 
there  agreed  upon  by  the  parties ;  and  at  a  day  then  future,  the 
said  Storm  agreed  to  execute  a  deed  to  the  said  Harvill,  thereby 
conveying  to  him,  the  said  StormU  title  to  said  lot  ;  which  title 
was  represented  to  be  good  and  valid.  And  the  said  Harvill  not 
knowing  to  the  contrary  took  possession  of  said  lot  as  purchaser 
onder  said  contract,  expecting  to  fulfil  the  same  on  his  part,  but 
never  did,  because  he  aseertaioed,  that  the  said  Storm  was  not 
the  legal  owner  of  said  lot  of  land,  and  had  no  right  to  sell  the 
same,  and  could  not  ful61  the  contract  on  his  part.  After  the  said 
Harvill  entered  as  aforesaid,  he  continued  to  possess  said  lot,  and 
make  improvements  thereon,  until  he  deeded  said  lot  as  hereaf- 
ter mentioned.  In  1812,  he  refused  to  receive  a  deed  of  said  lot 
(irotn  the  said  Storm  lodged  in  the  hands  of  Abel  Knapp  Esq.  as 
agent  for  said  Storm,  to  deliver  to  the  said  Harvill,  who  then 
made  known  to  said  Knapp  tie  would  not  take  said  deed,  denied 
the  title  of  the  said  &onii,and  declared  he  would  hold  adversely 
to  him.  On  the  3d  of  June,  1817,  the  said  Harvill  deeded  said  lot 
to  Gersbam  Heaton  and  Wm. Dewey,  who  then  entered  and  pos- 
sessed said  lot  till  the  said  Heaton  deeded  an  undivided  moiety  of 
said  lot  to  the  said  Dewey  ;  and  the  said  Dewey  continued  to  hold 
io  the  10th  of  Cktober  1820,  claiming  in  fee  adversely  to  said 
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Washing  TowSlorm,  when  the  said  Dewey,  for  the  consideration  of  five  hundred 
1831.'      dollars,  expressed  by  his  deed  under  his  hand  and  seal  of  that 

date,  duly  witnessed,  declared,  acknowledged  and  recorded,  and 

^'vt!^  ready  in  court  to  be  shown,  did  give  grant,  bargain,  sell  and  con- 
stonii.  firm  unto  the  said  Brown^  his  heirs  and  assigns,  said  lot  of  land  for 
ever.  To  have  and  to  hold  said  granted  premises  with  all  the 
privileges  and  appurtenances  thereof,  to  the  said  Brown,  his  heirs 
and  assigns,  to  his  and  their  own  use  forever.  And  then  and 
there  the  said  Brown,  supposing  he  had  a  title  in  fee  to  said  lot  by 
virtue  of  said  deed,  entered  and  took  possession  of  said  lot,  claim- 
ing the  same  in  fee  adversely  to  the  said  Storm,  And  the  said 
Brown  avers  that  when  the  said  Harvill  first  took  possession  of 
said  lot  as  aforesaid,  it  was  wild  uncukivated  land  ;  and  the  said 
Harvill,the  said  Heaton  and  Dewey ,ih9  said  Dewey,  and  the  said 
Brown,  have  during  their  connected  possessions  made  large  and 
valuable  improvements  on  said  lot,  by  clearing,  fencing,  tilling  and 
manuring  the  land,  and  by  building  a  dwelling  house,  barn,  and 
other  buildings  thereon,  of  gieat  value,  to  wit,  to  the  value  of 
eight  hundred  dollars;  and  by  said  improvements  said  land  is  made 
belter  than  otherwise  it  would  have  been,  a  large  sum  of  money, 
to  wit,  the  sum  last  aforesaid  ;  and  by  reason  of  the  premises  the 
said  Storm  became  and  is  liable,"  &c. 

Defendant's  plea.-^** And  now  the  said  Thomas  comes  into 
court,  defends  he,  when  ^c,  and  for  plea  saith,  that  the  said 
Elias  Broum  ought  not  to  sustain  his  action  against  him,  but  ought 
to  be  precluded  from  the  same ;  because  the  said  Thomas  saith 
that  on -the  18th  day  of  May,  1809,  and  a  long  time  before,  he 
claimed  the  said  lot  of  land  mentioned  in  said  counts,by  virtue  of 
a  deed  from  Jonas  ConifF,  the  original  proprietor  of  the  right  of 
which  said  lot  is  part,  dated  10th  day  of  June,  1790 — and  did  on 
said  18th  day  ot  May,  A.  D.  1809,  aforesaid,  at  said  Berlin,  by 
his  agent,  Jonathan  Ayres,sell  said  lot  of  land  toGersham  Harvill, 
then  of  said  Berlin,  and  executed  and  delivered  to  said  Harvill  a 
bond  for  a  deed  of  the  same;  and  said  Harvill  then  and  the  recontrac- 
ted  with,  and  purchased  said  lot  of  land  of,ftaid  Storm,  and  then  and 
there  executed  his  four  promissory  notes  for  the  purchase  thereof, 
amounting  in  the  whole  to  two  hundred  dollars :  the  whole  of 
which  sums  fell  due  and  payable  to  said  Storm  at  ditferent  times, 
but  all  within  four  years  next  after  said  purchase  of  said  lot ; 
which  said  deed  to  be  executed  to  said  Harvill  on  his  payment,  or 
securing  the  payment  of  said  notes.  And  the  said  Harvill  on  said 
18th  day  of  May,  A.  D.  1809,  at  said  Berlin,  entered  into  and 
took  possession  of  said  lot  of  land  under  and  by  virtue  of  said 
contract  and  purchase  thereof,  and  occupied  and  improved  the 
same  until  the  third  day  of  June  A.  D.  1817,  when  said  Harvill 
sold  and  conveyed  his  said  right  and  interest  therein,  and  to  the 
crops  then  growing  ihereon,to  William  Dewey  and  Gersham  Hea- 
ton of  said  Berlin,  who  then  and  there  entered  and  took  posses- 
sion of  said  lot  of  land  under  and  by  virtue  of  said  sale  from  said 
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Harrill,  and  occupied  and  improved  said  lot  until  the  29th  day  of  ^ajhia otor 
March,  A.  D.  1820,  when  said  Heaton  conveyed  ali  bis  right     ^^^ 

therein  to  said  Dewey ,who  thereby  became  sole  possessor  thereof, 

and  contioaed  bis  said  possession  and  occupancy  until  the  10th  ^^7^ 
day  of  October,  A^  D.  1820,  when  «aid  Dewey  sold  «nd  conveyed.  Storm. 
by  deed  of  warranty,  his  right,tit]e,  and  interest  in  said  lot  to  said 
EKaSf  who  then  and  there  entered  and 'took  possession  of  said  lot 
under  and  by  virtue  of  said  contract  and  sale  from  said  Dewey,  as 
aforesaid,  and  hath  ever  since  possessed  and  occupied  said  lot  of 
land  under  and  by  ^rtue  of  the  same ;  which  is  the  same  purchase 
by  said  Brovm  as  mentioned  in  the  several  counts  in  said  Brovm^s 
declaration.  And  said  Storm  saith,  that  said  notes  sn1l  remain  in 
bis  hands  and  possession,  in  no  pait  paid  or  satisfied.  And  the 
said  Storm  avers  that  he  recovered  his  final  judgement  in  said  action 
of  ejectment,  mentioned  in  said  BrovmU  declaration,  by  proving 
on  the  trial  of  said  action  that  said  Brovm  held  and  occupied  said 
lot  of  land  under  bim,said  Storm,by  virtue  of  his  said  contract  and 
sale  thereof  to  said  Harvill,  as  aforesaid.  And  the  said  Storm 
avers  that  he  bath  at  all  times  hitherto  been  ready  to  fulfil  and 
perform  the  said  contract  made  with  the  said  Harvill,  as  aforesaid, 
oa  bis  part  to  be  performed  and  fulfilled.  And  sotlie  said  Storm 
saith,  that  the  said  Brovm  got  possession  of  said  lot  of  land  by  vir- 
tue ofsBJd  contract  aforesaid,made  between  the  said  Harvill  and 
the  said  Storm^  as  aforesaid.  AH  which  the  said  Storm  is  ready 
to  verify.  Wherefore  he  prays  judgement,  if,  from  having  and 
maintaining  liis  said  action  thereof  against  him,  the  said  EUas 
ought  not  to  be  barred. 

And  for  further  plea  in  this  behalf,  by  leave  of  court  first  had 
and  obtained,  the  said  Storm  saith  the  said  Elias  ought  to  be 
barred,  because  he  saitb,  at  the  time  the  said  Storm  sold  said  lot 
to  said  Harvill,  and  said  Harvill  purchased  the  same  and  took 
possession  thereof,  as  set  forth  in  said  declaration,  there  was  not 
any  law  of  this  state  authorizing  a  person  then  taking  possession 
of  land,  to  file  any  declaration  in  manner  and  form  as  said  Elias 
has  filed  hb  declaration  aforesaid,  and  this  he  is  ready  to  verify? 
wherefore  be  prays  said  Elias  may  be  barred  of  his  suit  afore- 
sakL'' 

PlaiAttjp$  replication. — "And  the  said  Brown^  protesting 
thai  said  Storm  had  no  title  to  said  lot  by  deed  or  otlierwise, 
when  he  put  the  said  Harvill  into  possession,  for  replication  to  the 
said  Storm^s  two  pleas  in  bar,  above  pleaded,  says,  that  said  pleas 
and  matters  therein  contained  are  insufficient  in  the  law  to  bar  the 
fdaintiff  from  having  or  maintaining  his  said  action  for  the  better- 
ments made  on  said  lot,  and  that  by  the  law  of  the  land  he  is  not 
bound  to  make  any  answer  thereunto.  And  for  special  causes 
of  demurrer,  the  said  Brovm  sets  down  the  following :  That 
neither  of  said  pleas  can  have  any  application  or  bearing  upon 
the  two  first  counts  in  the  plaintiflf's  declaration,  who,  by  the  first 
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^AVBivAToiTse^^liog  of  i|ie  get  in  such  case  made  and  provided,  is  entitled  to 
iSi?      recover  pay  for  his  betterments  made  on  said  lot ;  thai  the  first 

-*~ plea  sets  forth  a  difierent  contract  made  with  Gersham  Harvill,to 

^7*^  sell  him  said  lot,  from  the  contract  described  in  the  3rd  or  4ih 
Btornk  count  of  the  plaintiff's  declaration  ;  and  does  not  traverse  or  deny^ 
or  in  any  way  avoid  the  contract,  described  in  the  3rd  or  4th  count, 
made  with  the  said  Harvilf  for  the  sale  of  said  lot}  nor  does  said  first 
plea  deny,  that  the  nonful/Umeni  of  said  contract  described  in  the 
3d  and  4ih  counts  oi  the  plaintiff's  declaration,wason  the  part  of  said 
Siorniy  and  therefore  the  plaintiff  is  entitled  not  only  to  his  own, 
butalso^to  said  Harvill's  betterments  made  on  said  lot  ;-^that  said 
«  pleas  are  argumentative ;  they  do  not  show  that  said  Storm  ever 

had  any  title  to  said  lot  during,  the  possessFon  of  said  Harviil,  al-* 
though  said  Storm  might  have  had  cofour  of  .title,  and  nothing  else ; 
-^that  there  is  no  material  fact  set  forth  in  said  pleas  which  deserves 
notice,. or  aa  answer  :  if  the  whole  story  should  be  traversed  and 
tried,  it  would  not  decide  the  merits  of  the  case,  but  be  a  mUtriaU 
All  which  the  plaintiff  is  ready  to  verify  ;  wherefore  he  prays 
judgement,  whether  from  having  and  maintaining  his  said  action 
he  ought  to  be  barredi  and  for  his  damages  and  costs.." 

Defendant  joined  in  demurrer*. 

The  county  court  rendered  judgement  for  the  defendant,  and 
the  case  was  brought  by  appeal  to  this  Court. 

After  argument  by  Baylies  for  the  plaintiff,  and  Loomit.  for  the 
defendant, 

Williams  J.,  delivered  the  opinion  of  the  coorf.— Mr.  Storm 
having  recovered  in  an  action  of  ejectment  against  Brown^  the 
fatter  has  filed  this  declaration  for  betterments  under  the  statute. 
The  declaration  cpnsists  of  four  counts ;  the  plea  professes  to  an- 
swer the  whole  declaration,  and  is  demurred  to.  It  would  have 
been  more  advisable  to  have  traversed  the  declaration,  as  the 
statute  provides  that  if  judgement  is  rendered  for  the  defendant  on- 
demurrer,  the  plaintiff  may  file  a  new  declaration  within  twenty- 
lour  hours.  All  the  questions  which  have  been  made  woiiM  have 
been  raised  on  the  trial  of  an  issue  to  the  jury.  But  as  every 
question  upon  which  the  parties  would  request  the  opinion  of  the 
Court  have  probably  been  oMide  in  this  case,  we  are  disposed  to* 
decide  it  on  the  construction  which  must  be  given  to  the  statute 
rather  than  oo'any  critical  view  ofthe  pleadings. 

The  statute  was  made  for  the  purpose  of  giving  relief  in  those 

eases  where  a  person  has  honestly  and  innocently  entered  into  the 

r  possession  of  land  supposing  his  title  was  good,  but  which  proves* 
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to  ba^e  been  defectiVe.  Tbe  action  for  bettermentf^  as  they  areWAirBivoTov 
termed  in  the  statute,  given  on  the  supposition  that  the  legal  title  issi.' 
is  found  to  be  iu  the  plaintiff  in  ejectmenty  and  is  intended  to  ""^sr^wn 
secure  to  the  defendant  the  fruit  of  his  labour,  and  to  the  pdaintiff  g^- 
all  that  be  is  justly  entitled  to,  which  is  his  land  in  as  good  a  sit- 
uation as  it  would  have  been  if  no  labour  had  been  bestowed 
tbereoo.  The  statute  is  highly  equitable  in  all  its  provisions,  and 
would  do  exact  justice  if  the  value  either  of  the  improvements  or 
land  was  always  correctly  estimated*  The  principles  on  which  it 
is  founded  are  taken  from  the  civil  law  where  ample  provision  was 
made  for  reimbursing  to  the  bona  fide  possessor  the  expense  of  his 
improvements,  if  he  was  removed  from  his  possession  by  the  legal 
owner.  It  gives  to  the  possessor,  not  the  expense  which  he  has 
hid  out  on  the  land,  but  the  amount  which  he  has  increased  the 
value  of  the  land  by  his  betterments  thereon ;  or,  in  other  words, 
the  difference  between  the  vahie  of  the  land,  as  it  is  when  the 
owner  recovers  it,  and  the  value,  if  no  improvement  had  been 
made.  If  the  owner  take  the  land  together  with  the  improve* 
ments  at  the  advanced  value  which  it  bas  from  the  labour  of  the 
possessor,  what  can  be  more  just  than  that  lie  should  pay  the  dif- 
fBrence.  But ifhe  is  unwilling  to  pay  this  difference,  by  gmng-a 
deed  as  the  statute  provides,  he  receives  the  value  as  it  would 
have  been  if  nothing  had  been  done  thereon.  The  only  objection 
which  can  be  made  is,  that  it  is  sometimes  compelling  the  owner 
to  sell  when  he  may  have  been  content  with  the  property  in  its 
natural  state.  But  this  when  weighed  against  the  loss  to  the  bona 
fide  possessor,  and  against  the  injustice  of  depriving  him  of  the 
fruits  of  his  labour,  and  giving  it  to  another,who  by  his  negligence, 
in  not  sooner  enforcing  his  claim,  has  in  some  measure  contri^ 
buted  to  the  mistake  under  which  be  has 'laboured,  is  not  entitled 
to  very  great  consideration. 

The  statute  gives  the  right  to  those  defendants  in  the  actual 
possession  and  improvement  of  land,  who  had  purchased,  suppos- 
ing at  the  time  of  such  purchase,  the  title  to  be  good  in  fee. 
Without  the  fifth  section  of  the  statute,  no  person,  entering  into 
land  under  a  contract  with  the  owner,  could  recover  for  his  im- 
provements, for  no  such  person  could  suppose  they  purchased  a 
title  iu  fee,  when  the  purchase  was  to  depend  on  ful6lling  the  con- 
tract made  with  the  owner.  To  this  effect  were  the  decisions  in  the 
6tkandl2ih  JUassachuietts  Reports^  referred  to  in  the  argument.* 
The  fifth  section,however,expressly  provides,that  such  person  shall 

•  6  Mam.  Rep.  307,  331 ;  18  do.  339. 
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^AWHGTovnpt  recover  for  his  betterments  unless,  in  case  of  a  mutual  contract, 

1831. '     the  failure  to  fulfil  was  on  the  part  of  the  ovner.  And  in  that  case 

3,^,^„      it  gives  to  the  person  in  possession  under  such  contract  the  same 

Storm      "^ht  to  recover  for  his  improTements  as  if  be  bad  entered  under  a 

supposed  title  in  fee. 

The  possession  of  a  person  under  a  contract,  or  as  tenant,  may 
become  adverse  to  the  person  with  whom  he   contracted,  or  to 
the  landlord,  by  an  exprest  disdaimer.    And  when  he  makes  sucb 
disclaimer,  and  denies  to  hold  under  his  contract,  or  as  tenant,  and 
gives  notice  thereof  to  the  owner,  he  then  becomes  a  trespasser, 
and  his  possession  is  considered   thereafter  nivene.-^Blight^s 
lessee  vs.  Rochester^  7  Wheat.  Rep.  535 ;  Willison  vs.  WaikinSyS 
Peier9*s  Rep.  43»    And  although  such  person  would  be  excluded 
from  the  benefit  of  the  betterment  act,by  the  express  words  of  the 
fifth  section,  yet  his  grantee  would  be  entitled  to  the  full  benefit  of 
it,  to  recover  for  any  improvements  which  he  migh  make,  espe- 
cially if  the  relation  between  the  owner  and  first  possessor  did  not 
appear  on  record.     For  if  it  is  true  that  such  possession,  continued 
for  a  sufficient  length  of  time,  would  protect  the  person  in  posses- 
sion, and  give  him  a  tide  by  the  statute  of  limitations,  as  is  consid* 
ered  in  the  cases  above  referred  to,  afortiori^  it  ought  to  entitle 
him,  if  he  entered  under  a  deed  which  he  had  reason  to  suppose 
conveyed  a  title  in  fee,  to  the  value  of  his  improvements. 

From  the  statute  which  we  have  been  considering  the  follow- 
ing principles  are  derived  as  applicable  to  the  case  under  consid- 
eration :  That  in  order  to  entide  a  person  to  his  betterments  he 
must  have  entered  into  possession  supposing  that  he  had  purcha- 
sed a  title  in  fee — ^That  no  person  who  enters  into  possession  un- 
der a  contract  with  the  owner  comes  within  the  first  section  of  the 
statute,and  is  expressly  excluded  from  the  benefit  of  the  same  by 
the  fifth  section,  and,  therefore,  cannot  recover  any  thing  for  his 
betterments  unless  the  owner  fails  to  fulfil  the  contract  on  his  part- 
That  when  a  person  does  enter  into  possession  under  a  supposed 
title  he  is  not  prevented  from  recovering  pay  for  the  betterments 
or  improvements  which  he  makes,  because  the  person  from  whom 
be  purchased  had  made  a  contract  with  the  owner,  unless  he  had 
knowledge  of  such  contract,  and  purchased  the  right  which  his 
grantor  had  by  virtue  thereof.  This  will  preclude  a  recovery  in 
all  cases  where  a  person  purchases  of  a  mortgagee  or  lessee,  when 
the  relation  appears  of  record,  and,  in  general,  m  all  cases  where 
possession  is  taken  under  another  by  a  recognition  of  his  title,  as 
no  such  person  can  suppose  he  purchased  a  title  in  fee — That  in 
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a  dachration  for  betteriiieots  the  title  of  the  plaintiff  in  ejectment  ^^J^^^^^"* 

1831.' 


cannot  again  be  broogbt  in  question^  as  that  is  determined  in  that 
action.  And  from  these  principles  it  results,  that  Broum  may  re- 
cover for  all  the  betterments  made  by  himself  ; — that  he  may  also 
recover  for  the  betterments  made  by  Dewey^  who  deeded  to  him, 
if  Dewey,  at  the  time  he  purchased  of  Harvill,  supposed  he  pur- 
chased a  title  in  fee :  but  if  Dewey  only  purchased  of  Harvill  his 
right  under  the  contract  which  Harvill  made  with  Storm^  Brown 
cannot  recover  for  those  improvements  ; — and  that  Brown  can* 
not  recover  for  any  improvements  made  by  Harvill,  as  be  entered 
under  a  contract  with  Stormy  and  there  was  no  failure  on  the  part 
ofiS/orm  to  fulfil. 

The  declaration  contains  counts  against  which  there  is  no  ob- 
jection, which  will  entitle  the  plaintiff  to  a  judgement ;  but  in 
assessing  the  damages,  none  can  be  assessed  on  those  counts  which 
are  founded  on  the  alleged  want  of  title  in  Storm, 

The  second  plea  was  probably  designed  to  being  in  question 
the  coDsututionality  of  the  betterment  act ;  but  this  question  was 
not  argued.  It  is  true,  all  these  acts  are  retrospective ;  but  I 
kaow  of  no  objection  against  retrospective  acts  under  the  consti- 
tution of  this  state,  or  the  United  States.  The  obligation  of  the 
contract  with  StOrm  is  not  impaired,  as  the  plaintiff  can  still  enforce 
it  against  Harvill,  if  he  can  give  the  tide  which  he  contracted  to 
pve. 

The  judgement  of  the  court  is,  that 

The  plea  is  insufficient,  and  that 
the  plaintiff  recover  his  damages. 


Qrown 
Storm. 


Artimas  B.  Larabeb  vs.  Daniel  Ovit. 

Lt  purchased  aborse  of  O,  and  delivered  him  a  note  against  a  diird  person  in  part  pay- 
OMBt  tiierefin'.  At  the  ■ame  time  it  was  agreed  by  the  parties,  that  if  L  did  not 
wiAia  aeertain  time  proctire  good  security  for  the  balanoe,  he  was  to  return  ikut 
horse,  and  th^ note  was  to  become  the  property  of  O.  L  having  failed  to  procure  die 
required  security,  he  returned  the  horse,  and  demanded  the  note,  which  O  declin- 
ed defirering  up  at  the  time,  but  afterwards  told  L  he  might  have  the  note  if  he,  L, 
wosild  come  after  it,  but  SMd  he  should  sue  L  for  damages,  L  afterwarde  again  de. 
manded  the  note,  and  O  refusing  to  deliver  it  to  himt  L  brought  an  action  of  asaump. 
sit  against  O  to  recover  the  amount  of  the  note;  and  it  was  held,  that  by  the  contract 
the  note  had  legally  become  the  property  of  O,  and  that  the  after  promise  to  rM/e- 
Kver  the  note  was  made  without  consideration,  and  did  not  amoimt  to  a  rescinding  of 
dieemitract 

This  was  an  action  of  assumpritt  and  the  declaration  contained 
three  counts.    The  first  was  a  spedal  one  founded  on  an  alleged 
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'^feti^r*'*'    P''^'"*'®  ^y  defendant  to  deliver  to  the  plaintiff  a  certain  promis* 
1832.       scry  note  which  the  defendant  had  received  under  the   circum- 
LorabM     Stances  hereinafter  mentioned.    The  second  count  was  for  roon* 
OviL       ^y  ^^^  ^"^  received,  and  the  third  for  goods,  wares  and  merchan- 
dise, sold  and  delivered.     The  cause  had  been  referred  to  a  re- 
feree, who   afterwards  made  the  following  report : 

*^  It  appeared  in  evidence,that  in  December,  1827,  it  was  agreed 
betweeu  the  parties,that  the  plaintiff  should  buy  of  defendant  a  cer- 
tain horse  at  the  price  of  $55,and  deliver  to  him  a  note  against  a  third 
person,  amounting  to  about  $13,  in  part  payment  therefor,  and 
that  if  plaintiff  did  not  within  a  certain  number  of  days  procure 
good  security  for  the  balance,  he  was  to  return  the  horse  to  defen- 
*  dant,  and  the  note  was  to  be  forfeited   and  become  the  property 

of  the  defendant.  In  pursuance  of  this  agreement  the  plaintiff 
-received  the  horse  of  defendant,  and  delivered  him  the  note  in 
question.  The  plaintiff  failed  to  procure  the  security  required  by 
the  contract,  and  within  a  few  days  after  the  expiration  of  the 
time  limited  by  the  agreement,  he  sent  back  the  horse  to  the  defen- 
dant, and  demanded  that  the  note  should  be  redelivered  to  him. 
It  did  not  appear  that  defendant  made  any  objection  to  receiving 
back  the  horse,  but  told  the  agent,  whom  plaintiff  had  sent  with 
the  !)orse,  that  he  should  not  give  up  the  note,  unless  plaintiff 
would  pay  him  five  dollars,  which  he  said  was  as  much  as  the 
note  was  worth.  After  some  altercation  between  plaintiff's  agent 
and  defendant,  the  defendant  told  him  plaintiii  might  have  the 
note  if  he  would  come  after  it,  buithat  he  should  sue  him  for  dam- 
ages. Defendant  received  the  horse.  This  took  place  at  some 
distance  from  defendant's  house,  and  he  said  he  had  not  the  note 
with  him.  On  the  next  day  in  the  forenoon  the  plaintiff  called 
on  the  deiendant,  and  demanded  said  note.  The  defendant  said 
lie  had  not  the  note  with  him,  but  said  if  plaintiff  would  stay  till 
night  and  would  go  to  bis  house  with  him,  he  would  give  him  the 
note  ;  but  threatened  to  sue  plaintifi  for  damages.  The  defend- 
ant at  the  time  was  at  work  at  some  distance  from  his  house. 
The  plaintiff  refused  to  wait  and  go  to  defendant's  bouse,  but  in- 
sisted on  having  the  note  immediately.  Several  months  after- 
Mrards,  and  previous  to  the  commencement  of  the  action,  the  plain- 
tiff caUed  at  defendant's  house,  and  demanded  the  note  of  the  de- 
fendant, who  refused  to  deliver  it  to  him.  It  appeared  that  previ- 
ous to  this  time  the  defendant  bad  disposed  of  the  note,  and  had 
aot  gotten  it  in  bis  possession.  The  note  in  question  was  not  ne- 
gotiable, and  was  not  payable  in  money. 

If  the  court  should  be  of  opinion  from  the  foregoing  statement 
of  facts,  that  the  plaintiff  ought  to  recover,  then  the  referee  reportSi 
<hat  the  plaintiff  recover  of  the  defendant  the  sum  of  thirteen  dol- 
lars and  fif^  cents  damages  and  his  costs ;  and  if  from  the  foregoing 
facts,  the  court  should  be  of  opinion  that  the  plaintiff  ought  not  to 
recover,  then  the  referee  reports  that  the  defendant  recover  hit 
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The  county  court  rendered  judgement  for  the  defendant,  and    ^^^^^^^"*' 
the  case  was  reserved  for  the  opinion  of  this  Court.  i832. 

Lambeo 

Burt  and  Turnerjfor  the  plaintiffs  contended,  tliat  there  was  us. 
good  consideration  for  defendant's  promise  to  redeliver  the  note, 
and  that  he  was  hound  to  perform  it — That  if  the  defendant  with- 
hold the  note,  he  does  it  without  any  consideration.  He  has  not 
sustained  any  injury  in  consequence  of  the  plaintiff's  keeping  the 
horse  a  few  days  :  the  horse  was  not  injured — ^That  the  agree- 
ment, that  the  note  should  be  forfeited  and  become  the  property 
of  the  defendant,  on  failure  of  the  plaintiff  to  procure  the  security 
for  the  balance  of  the  value  of  the  horse,  was  unreasonable,  un- 
concionable,  and  a  gambling  transaction. 

Shddon,for  the  defendant^  contended,  that  the  facts  contained 
in  the  report  made  a  contract  essentially  different  from  the  one 
set  forth  in  the  declaration,  and  did  not  at  all  support  the  declara- 
tion— That  the  general  count  for  money  had  and  received  was 
not  snpported  by  the  report,because  the  note  sued  for  was  not  pay- 
able in  money  ;  nor  did  it  appear  from  the  report  the  money  had 
at  any  tiaie  been  paid  upon  it — That  the  count  for  goods  wares 
and  oiefchaodise  was  not  supported,because  promissory  notes  were 
not  considered  as  goods>  wares  and  merchandise,    and  did  not 

come  within  the  legitimate  technical  meaning  of  those  terms^^ 
That  by  the  terms  of  (he  contract,  as  found  by  the  referee   the 

Dose  was  forfeited,  and  had  become  the  property  of  the  defen- 
dant; and  it  did  not  appear  from  the  report  that  the  promise  made 
by  the  defendant  to  the  plaintiff's  agent,  to  redeliver  the  note  in 
fuestioHf  was  founded  upon  any  sufficient  consideration. 

HiTTCBiNsoN  J.,  delivered  the  opinion  of  the  Court. — This  is 
an  action  of  assumpsit  in  three  counts.  The  6rst  alleges  a  spe- 
cial promise  about  a  note,  which  clearly  is  not  proved  by  the  facts 
found  and  reported  by  the  referee.  The  second  count  is  general 
indebitatus  assumpsit  for  money  had  and  received  ;  and  the  third 
is  a  general  count  for  goods  sold  and  delivered.  The  referee 
reports  the  fact,  that  the  defendant  had  sold  the  note  in  ques* 
tion,  before  the  same  was  demanded  by  the  plaintiff  at  tha 
last  call  before  the  commencement  of  the  action.  This  fact 
renders  the  defendant  liable  to  the  plaintiff  on  these  general 
counts,  provided  the  note  was  the  property  of  the  plaintiff.  This 
overrules  one  of  the  objections  made  to  the  plaintiff's  recovering^. 
and  brings  us  the  principal  question  litigated  ;  that  is,  whether  iho' 
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^^""'  "^^^  '"  question  was  the  property  of  the  plaintifi,  and  ought  to  have 
1832.  '     been  delivered  up  to  him. 

Larabeo  It  seems,  by  the  report  of  the  referee,  that  this  note,  of  about 
Q^-'^  thirrteen  dollars,  was  delivered  by  the  plaintiff  to  the  defendant  in 
part  paynaent  for  a  horse,  purchased  by  the  plaintiff  from  the  de- 
fendant, at  the  price  of  fifty-five  dollars ;  and  this  under  a  fur- 
ther agreement,  that,  if  the  plaintifi  should  not,  by  a  certain  time 
agreed  upon,  furnish  good  security  for  the  remaining  value  of  the 
horse,  he  should  deliver  him  back  to  the  defendant,  and  the 
note  should  remain  the  property  of  the  defendant.  The 
security  was  not  procured  by  the  time  agreed  upon,  and,  soon 
afterwards,  the  plaintiff  sent  back  the  horse  and  demanded  the 
note.  The  defendant  made  no  objections  to  receiving  the  horse, 
but  refused  to  give  up  the  note.  Now,  it  is  contended  by  the 
plaintifi,  that  this  sale  of  the  note  by  the  plaintiff  to  the  defendant 
was  void,  being  in  the  nature  of  a  gambling  contract.  We  have 
found  no  difficulty  in  deciding  this  point  for  the  defendant.  We 
discover  nothing  like  a  deposit  of  this  note  subject  to  a  future  cas-* 
ualty,  or  event,  in  a  way  which  characterizes  gambling  contracts. 
The  defendant's  horse  went  into  the  possession  of  the  plaintifi  as 
the  property  of  the  plaintiff.  He  had  a  right  to  use  him 
as  his  own.  He  had  a  right  to  sell  him.  If  he  had  sold 
him  for  twenty  or  thirty  dollars  more  than  he  gave  for  him, 
the  gain  would  have  been  his.  On  the  other  hand,  the  de- 
fendant, while  the  horse  was  gone  from  him,  not  only  lost  the  use 
of  him,  but  was  deprived  of  all  power  to  make  a  sale,  if  any  op- 
portunity occurred.  This  may  therefore  be  considered  a  (air 
contract,  which  the  parties  had  an  undoubted  right  to  make,  and 
in  making  which  each  could  make  his  own  calculations  about  the 
benefit  of  the  contract  to  him,  as  well  as  he  could  as  to  what  would 
prove  to  be  the  fair  value  of  the  horse. 

We  have  had  more  difficulty  about  another  point,  suggested  by 
the  plaintiff's  counsel  :  that  is,  whether  the  recital  in  the  report  of 
the  after  conversations  of  the  defendant  with  the  agent,  who  took 
back  the  horse,  and  with  the  plaintiff  himself,  did  not  amount  to  a 
rescinding  or  abandonment  of  the  contract.  We  think,  upon  the 
whole,  that  the  most  that  can  be  made  of  this  is,that  it  is  evidence 
tending  to  prove  such  rescinding  or  abandonment.  And  we 
must  treat  this  report  like  a  special  verdict.  We  can  infer  no  facts 
from  evidence  :  we  can  only  say  what  the  law  is  upon  the  facts 
found.  If  the  referee  had,  instead  of  detailing  the  evidence,  re- 
ported such  a  rescinding  or  abandonment,  we  should  have  decid- 
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ed  the  cootract  at  ao   end,  and  the  defendant   liable  lo  the  plain-   Frankmm, 
tiflffor  the  amount  of  the  note  he  received  under  the  contract  be^-       1832.  ' 
fore  it  was  rescinded.      Perhaps  the  referee  would  have  been    Larabee 
warranted  in  drawing  the  inference  of  a  rescinding  of  this  con-       J': 
tract ;  though  I  confess  I  see  some  difficuhy  in   it.     Tlie  defen^ 
dant's  strongest  expressions,  that  he  would  give  up  the  note,  were 
accompanied  with  threatenings  to  sue   for  damages,   when  be 
said  he  would  give  up  the  note«  If  we  would  view  it  as  a  promise, 
we  find  no  consideration  for  the  promise.     And  no  circumstance    ^ 
is  reported,  and  no  conversation  detailed,  but  what  would  leave 
•it  probable,  that  the  defendant  was  equitably  entitled  to  something 
from  the  plaintifi,  on  a  settlement  of  the  whole  concern,  if  he  gave 
up  the  note.  Similar  conversations  while  the  plalntiflfhad  the  horse, 
and  which  might  have  induced  him  to  return  him  to  the  defen^ 
dant,  would  have  bad  a  stronger  tendency  to  prove  a  rescinding  or 
abandonment  of  the  contract*     But  what  is  now  said  about  the 
weight  of  the  evidence  detailed,  I  say  for  myself  only.    We  are 
deciding  the  cause  as   upon  a  writ  of  error,  and  must  decide 
upon  the  facts  found.     And,  as  the  county  court  decided  for  the 
defendant  upon  these  facts,  their 

Judgement  must  be  affirmed. 


Sii«A8B.HAXELTiNs'v«.SBNSCA  PAOEytrustee  of  Elijah  Parker,   franklx^ 

Sm  January^ 

Thia  Court  csnnol  rererse  the  decision  of  the  county  court  in  trustee  actions,  up-         l^^ 
OB  DMUtera  eriaing  between  the  creditor  and  trustee,  unless  the  facts  are  all  placed 
«pon'4he  record  ia  the  county  court,  by  a  billof  excHptions,  or  otherwise. 

it  makea  do  diflereftce  in  this  reitpoct,  whether  the  action  comes  up  by  appeal^  or 
by  exceptions  to  the  decision  of  the  county  court. 

ISxcpptions  should  be  drawn  and  signed  by  the  judges,  stating,  AKt  they  found 
the  facta  as  stated  in  the  disclosure,  or  found  such  to  be  the  facts,  stating  them,  ant', 
upon  such  facts,  decide  in  favor  of  such  a  party. 

The  Sypreme  Court  are  no  more  judges  of  the  weight  of  evidence  In  such  actioni 
than  they  are  upon  any  writ  of  error. 

A  trustee  of  an  abscondinic  debtor  will  not  be  protected  by  a  previous  judgement 
against  bim  in  that  capacity,  when  said  judgement  is  to  be  satisfied  in  specific  prop- 
erty, and  cannot  be  enforced  till  a  future  time,  and  tlie  monies  or  credits  in  the 
trustee*8  hands  are  due  immediately. 

'Ncitherwill  a  trustee  be  protected  by  haviirg  promised  to  paY  Uie  amount  of  his  iif- 
M>tedness4o  the  oreduor*  of  the  absooaded  debtor,  if  such  promise  be  void  by  the 
•tAtate  of  frauds. 

This  case  was  a  trustee  process  brought  by   Hazeliine  againsrt 

*   Paggf  as  the  trustee  of  Parftcr,  who  was  alleged  to  be  nn  nbscon*- 

Yfled  or  concealed  debtor.     The   suit  Was  commenced  Decern*' 

ber  SOth,  1828.    It  appeared  from  the  discIosui*e  of  the  trustee 
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Franklin,   ({iat  m  ilie  forc  pari  of  Ociober,  1827,  he  executed  and  delivered 
1832.  '     to  Parker  a  promissory  note  for  nine  hundred  dollars,  payable  m 
Hazeiiin©    Etc  yca^s  after  date  m  horses,  or  other  property,  sach  as  ffl^g^i^V^C^' 

tairft''trusfe«  *^"'^   ^^^^  ^P^"*^ '  ^^^^  afterwards,  on  the  &fh  day  of  the  sara*  j 

ot  Parker,  rhonth, Hozeliine  caused  process  to  be  served  on  him  as  the  trustee 
et  Parker  J  and  on  the  l6th  day  of  the  same  month,  David  Read 
also  commenced  a  trustee  process  against  hfm  as  Parker^s  trus- 
tee ;  that  these  suits  were  both  entered  in  court,and  were  pending 
at  the  time  of  said  disclosure,  and  in  both  of  which  \\\e  trustee 
had,  on  the  13th  day  of  December,  1828,  filed  di^tosures  stating 
Aat  the  promissory  note  before  mentioned  was  due  to  Parker 
according  to  its  tenor.  Tlie  said  Page  further  disclosed,  that  af- 
ter the  commencement  of  the  two  suits  last  mentioned,  and  be- 
fore the  commencemetTt  of  the  present  action,  be,  at  the  solicita- 
tion of  ParX:er,and  relying  on  his  promise  to  settle  the  first  suits^ 
made  a  settlement  wkh  Parker^  and  took  up  and  paid  the  said  note 
for  nine  hundred  dollars,  excepting  a  baIance,for  which  Pb^e  gave- 
fcis  note  ta  Pctrker  for  one  hundred  pairs  of  coarse  shoes,  paya- 
ble on  demand,  and  another*  note  (or  either  forty  or  seventy  dol^ 
lars,  (which  sum  be  could  not  ascertain,)  payable  in  boots  and' 
shoes  on  demand  ;?— that  after  said  settlement,  and  the  execution 
ef  these  two  noteS)  and  before  the  commencement  of  the  present 
action,  he,  Page^  became  answerable  to  pay  to  Elijah  Barnes 
forty  dollars,  if  the  title  to  certain  IeinIs  which  Parker  bad-  sold  lo 
Barnes,  should  fail  \  also  to  Read  and  Beardsley  six  or  seven  doP> 
lars  ;  to  Augustus  Burt  the  amount  of  his  charges  as  attorney  in 
tlie  two  suits  above  mentioned  ;  to  Mr.  Stowell  about  six  dollars, 
and  to  Smalley  ancf  Adams  the  amount  of  their  fees  as  attornies 
in  the  sai4  two  suits,  if  he  should  have  any  funds  iafcer  paying 
the  other  debts  specified  ;  the  amount  to  be  paid  lo  Burt,,  and  to 
Smalley  and  Adams  could  not  be  then  assertained,  as  the  two* 
suits  were  not  terminated.  AH  these  sums  the  trustee  stated  he 
bad  agreed  to  pay  at  the  request  o( Parker.  Pog^  further  stated 
m  his  disclosure,  that  he  had  a  further  claim  against  Parker  for  his 
costs  as  trustee  in  the  two  first  suits,  and  for  money  paid  counsel 
in  the  same,  amounting  to  j^  14,50.  It  appeared  thai  the  agree- 
ment to  pay  these  several  sums  was  not  reduced  to  writing,  ex- 
cepting the  agreement  to  pay  Barncs^asbefoce  mentioned.  At  the 
trial  in  the  county  court  at  September  term,  1831,  it  appeared  that 
judgements  had  been  rendered  against  P^e  in  the  two  suits  be- 
fore mentioned,  according  to  his  disclosure,  in  the  one  in  which 
Uazehine  was  plaint4fl>  for  ^5,32  damages  and  j(5,32  costs,  and' 
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in  the  other  Tor  ^54,08  daioages  aad  $18,15  costs.     The  cause  ^^i^kiik. 
w«s  If  ied  CO  ilie  disclosure  and  other  evidence,  and  a  judgement       1832. 
was  rendered  in  hvoroS  the  phiinlifls.  fygt,  the  trustee,  except*    Hazeitiue 
ed,  and  the  following  bill  of  exceptions  was  allowed,  on  which  the  pagertrustce 
cause  was^  brought  before  this  Court  for  revision.  «fP«-keir. 

*4n  addition  to,  and  explanalioo  of,  the  disclosure  in  this  case, 
fh«  proceedings  and  diM:losures  in  the  former  suits  against  Soge^ 
as  trustee  of  PariS^er,  and  meniiooed  in  the  disclosure  in  thi^suir, 
^ere  read  in  evidence.  In  order  to  show  that  tlie  liability  ol 
the  trustee  to  Barnes,  set  forth  in  the  disclosure,  had  ceased,  the 
plaintifiread  in  evidence  the  record  of  a  mortgage  discharged,  ex- 
ecuted by  Barnes  to  Parker^  which  was  the  incumbrance  against 
which  the  trustee  had  undertaken  to  indemnify  Barnes,  as  men- 
tioned in  the  disclosure.  It  was  proved  that  sometime  previotis 
CO  Ae  commeBCBment  of  this  suit,  Parker  employed  Burt,  as 
couoeel,  in  the  two  suits  of  Hazelttne  and  Read  against ^^^ig-e,  as 
irustee  of  Parker^  mentioned  in  the  disclosure,  telling  liurt  that 
Pag€  would  pay  his  fees;  that  within  a  short  time  after,  and  pre- 
vious to  this  suit,  Burt  enquired  of  Page  if  be  would  be  accoun- 
table, and  he  agreed  to  stand  charged  for  Bart's  services  in  the 
said  two  suits.  Wliereapon  the  charges  ah^eady  made  were  trans-* 
ferred  by  Burt  to  the  account  of  ^oge^  and  all  subsequent  char* 
ges  io  said  suits  were  made  by  Burt  directly  against  Poge.  It 
was  further  proved  that  Smalley  and  Adams  were  counsel  for 
Parker  in  the  same  suits,  and  in  this  suit,  but  that  their  charges 
were  made  against  Parker  alone,  and  had  never  been  transferred 
to  the  account  of  Aige,  nor  bad  he  ever  undertaken  in  writing  to 
be  aecoantable  for  the  same.  Evidence  was  given  as  to  the  value 
of  eoarse  shoes.  Upon  the  disclosure  and  evidence,  the  court  de» 
cided  that  the  trustee  was  not  entitled  in  this  case  to  any  deduction 
on  account  of  the  two  former  suits  in  favor  of  Hazekine  and  Read, 
on  the  ground  that  the  disclosure  was  too  general  and  unsatisfac- 
tory as  to  the  manner  of  satisfying  the  nine  hundred  dollar  note, 
and  as  to  the  undeitaking  of  Parker  :o  satisfy  ilie  judgements 
agaiost  llie  trustee ;  nor  on  account  of  his  undertaking  to  Barnes, 
on  the  ground  that  the  claim  of  Barnes  was  extinguished  by  the 
discharge  of  the  mortgage  aforesaid  ;  nor  on  account  of  his  un- 
dertaking to  Smalley  and  Adams,  on  the  ground  that  said  under- 
taking was  void,  at  least,  as  against  an  attaching  creditor,  'by  the 
statute  of  fiauds.  And  the  court  further  found  the  value  of  the 
shoes  to  be  one  hundred  and  seveoteen  dollars,  and  the  sum  due 
oo  the  tnisiee's  second  note  to  Parker  to  be  forty  dollars,  making  in 
the  whole  one  hunderd  and  fifty-seven  dollars.  The  court  further 
considered  from  the  disclosure,  that  this  sum  was  already  due  and 
payable.  From  this  sum  the  court  deducted  and  allowed  to  the 
trustee  the  payment  to  Read  and  Beardsley  of  six  dollars,  the 
payment  to  Stowell  of  six  dollars,  the  amount  of  Augustus  Burt's 
account,  found  from  the  evidence  to  be  fifty  dellars  ;  making  in  all 
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f^AVKLBir,  the  sum  of  sixty-two  doIlars,leaving  the  trustee  liabte  for  ninety-fire 
Tm^'     dollars.     Out  of  this  sum  the  court  altowed  to  the  trustee  for  bi» 

; —  own  time  and  travel,  and  attending  court,  seven-dollars  and  sixty 

Hftzeldne    ^^p^g^     ^„  j  f^P  ^[^^  f^^g  |^q  J  disbursements  of  bis  counsel  io  this 

Paffe,.irudtee  suit  twenty-two  dollars  fifteen  cents ;  making  together  twenty  nme 
of  Parker.  jQ]|ars  and  scveuty-five  cents :  which  sum  being  deducted  from 
the  aforesaid  amount  of  his  liability  left  the  sum  of  sixty  five  dol- 
lars and  tweniy-five  cents,  which  was  adjudged  to  be  in  the  hands 
of  the  trustee  subject  to  the  ptaintiflrB  execution.  To  all  which 
the  trustee  excepts^" 

Smattey  and  Mams j  for  defendant. — I  The  amount  of  the 
judgement  in  the  two  first  suits  against  Page  ought  to  have  been 
deducted  from  the  sum  found  in  PageU  hands,  in  addition  to  the 
sura  deducted  by  the  county  court.  The  plaintiffis  not  entitled  ta 
draw  from  Page's  bands  any  sum  of  money  or  other  property, 
unless  Parker  could  have  drawn  the  same  from  Page  at  the  time 
of  the  commencement  of  this  action.  A  short  examination  of  this 
case,  as  exhibited  l\y  tlie  papers,  wiU  show  that  Parker  was  not 
entitled,  either  in  kiw  or  ecpity,  to  draw  any  foods  bQ§a  Page's^ 
hands  at  the  time  of  Uie  comraencenMMit  of  this  suit,  until  he  had 
settled  the  two  suits  then  pending  against  Pe^  as  l»s  trustee. 

2.  This  case  has  nothing  to  do  with  the  statute  of  frauds.  The 
statute  do^s  not  prohibit,  restrain,  or  Iimit«  or  in  any  way  qualify^ 
the  right  which  a  creditor  has  to  direct  his  debtor  to  pay  ta 
whomsoever  the  former  sees  fit.  Nor  are  the  obligations  of  the 
debtor  intended  to  be  affected  by  the  act. — G*****  vs.  PAt/- 
tp5,  et  ah  10  Johns^  412  ;  Com*  Contracts^  181,  an<2  the  author- 
ity  there  cited.  The  engagement  of  Page  to  pay  for  the  servi- 
ces of  Mr.  Burt  and  Smalley  and  Adams,  Parker's  counsel,  was 
nothing  more  thap  a  mode  of  paying  his  own  debt. — Roberts  on 
Frauds^  208  and  seq^  224,  232.  Unless  this  undertaking  can 
be  brought  within  the  statute  qf  frauds,  there  was  error  in  the  de- 
cision of  the  county  court.  The  fact  that  Smalley  and  ^dams 
did  not  charge  to  Page^  is  sufficiently  explained  by  the  displQsqr? ) 
He  was  not  to  pay  their  charges  unless  the  f^nds  should  hold  out, 

3.  The  decision  of  the  county  court,  that  the  sum  found  ia 
Page's  hands  vf^  now  due  and  payable  in  cash,  is  clearly  error 
neous. 

Bead  J  for  the  plaintiff.-rrl .  It  appear$  ftom  the  disclosure 
made  by  Page  in  the  two  suits  referred  to  in  his  last  disclosure, 
that  there  was  $900  due  from  him  to  Parker  at  the  commence* 
{l^eqt  of  said  suits  ;   and  further,  that  but  about  $70  was  recover^ 
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ed  ID  said  suits  against  the  principal  debtor.  The  statute  (sec.  5)  re-  Franklin, 
toting  to  absconded  or  concealed  debtors,  (see  stat.  151,)  is  per-       1832!^' 
emptory  on  this  subject,  and  makes  the  trustee  liable  for  the  full   HMeitine 
amount  of  the  debt,  if  he  had  sufficient  funds  or  property  in  his  „     «'* 
hands  at  the  time  of  the  service  of  the  process  ;  and  if  he  shifts   of  Parker. 
or  varies  the  condition  of  the  property,  or  pays  up  the  principal 
debtor,  relying  upon  his  responsibility  to  meet  the  judgements 
that  might  be  recovered  against  him,  it  can  in  no  way  affect  or 
vary  the  rights  of  the  attaching  creditor.     Further,  the  burthen  of 
proof  is  on  the  trustee  as  to  the  true  state  of  the  funds  in  his  hands; 
and  if  be  does  not  clearly  state  their  condition  or  manner  of  dis- 
posal in  his  disclosure,  as  becomes  bis  duty,  all  legal  presumptions 
win  be  taken  against  him  ;  and   how  much  Page   had  paid  tow- 
ards the  $900  note,  or  in  what  manner  the  same  was  settled,  was 
matter  of  fact  for  the  court  below  to  determine. 

2.  Whether  the  claim  in  favor  of  Barnes  should  have  been  de- 
ducted or  not,  rested  also  upon  matter  of  fact  which  the  court  be- 
low have  decided,  and  which  this  court  will  not  attempt  to  review. 
The  same  as  to  whether  said  notes  were  due  and  payable. 

3.  The  decision  of  the  court  in  not  deducting  the  claim  in  fa- 
vor of  Smalley  and  Adams  against  Parker^  was  correct,  as  the 
undertaking  on  the  part  of  Page  furnished  them  with  no  legal 
claim  against  him  to  recover  the  same  ;  but,  on  the  other  hand, 
was  void  under  the  statute  of  frauds. — See  Stat.  115;  Rob.  on 
Frauds^  207-8  ;  do.  222-3. 

Hutchinson,  C*  J.,  delivered  the  opinion  of  the  Court.--^ 
There  appears  to  be  not  much  in  controversy  in  the  present  case, 
except  what  depends  upon  the  weight  of  evidence ;  and  we  have 
no  more  to  do  with  that,  than  we  should  have  io  any  writ  of  error. 
And,  lu  this  respect,  there  is  no  difference,  whether  the  action 
comes  up  by  appeal,  or  by  exceptions  to  the  decision  of  the 
county  court.  We  can  hold  appellate  jurisdiction  from  the  county 
court  only  to  revise  their  decisions  upon  matters  of  law,  arising 
from  the  facts,  in  some  way  placed  upon  the  record.  If  the  dts* 
closure  of  the  trustee  is  treated  as  true,  let  the  judges  certify, 
that  they  found  the  facts  to  be  as  stated  in  the  disclosure.  If  there 
is  other  testimony,  also,  let  them  certify,  in  detail,  what  facts  they 
find  proved  by  the  disclosure  and  other  testimony.  The  dis* 
closure  itself  may  t>e  so  defective  and  incoheisent,  that  no 
person  can  believe  all  the  facts  it  contains.  And,^hile  we  admit 
other  testimony,  either  to  contradict  or  support  the  disclosure,  a« 
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FRAWKijif.  ever  has  been  done  in  this  slate,  we  must  treat  the  disclosure  raih- 
1832.       er  as  evidence,  than  as  a  record  docujnent.     Still,  if  it  appears 

HazeiUne  cooMstent  in  and  of  itself,  and  stands  uncontradicted  by  other  tes- 
ra-ert*ru6ice  ^'"">"y>  '^  »s  treated  as   coiitainbg  the  truth.     Yet,  as  the  other 

of  Poikcr.  testimony  is  not  always  on  paper,  we  know  not  whether  the  coun- 
ty court  treated  it  as  true  or  not,  without  their  certiOcate  upon  the 
subject.  In  the  present  case,  the  exceptions  allowed  show  what 
facts  they  found  proved,and  the  decision  they  made  upon  t^ose  facts. 
And  the  defendant  now  urges  that  the  feels  thus  found  reqtiire  a 
decision,  that  Page  might  retain  out  of  the  two  notes,  last  given  by 
him,  sufficient  to  indemnify  him  against  the  two  suits  named  in 
his  disclosure ;  also  that  he  should  be  albwed  the  sum  he  agreed 
to  pay  to  Smalley  and  Adams,  being  their  debt  agaiust  Parker, 
the  principal  debtor.  If  we  treat  the  facts  upon  these  points  as 
the  defendant  conceives  they  must  have  been  found,  and  even  treat 
the  disclosure  as  true  upon  these  poiot$,still  we  must  bear  in  mind 
that  the  two  last  notes,  which  the  county  court  valued  at  one  hun- 
dred and  fifty  seven  dollars,  were  not  left  in  the  hands  of  Page  as 
a  fund  to  pay  the  previous  judgements  :  but  it  was  made  payable 
immediately  ;  and  at  most.  Page  only  took  the  promise  of  Parker 
to  indemnify  him  against  those  judgements.  Now  those  judge- 
ments could  not  take  eflect  against  Page  till  1832-3 — and  then 
they  might  be  satisfied  in  horses,  be.  Of  course,  this  promise 
could  not  be  pleaded  in  offset,  or  set  up  b  any  way  against  the 
collection  of  the  new  notes.  Nor  would  a  court  of  equity  interfere, 
even  as  against  Parker,  to  stay  the  collection,  on  account  of  that 
executory  promise.  It  would  be  necessary  to  show  the  inability 
of  Parker  to  fulfil  the  promise.  Nothing  of  this  sort  appears 
here.  And  does  it  follow,  that  an.  attaching  creditor  of  JParier  is 
to  be  restrained— even  if  Parker  would  he  ?  So  long  aa  the  right 
of  Parker  to  the  $157,  is  a  legal  ri^t,  is  not  that  enough  for  a 
creditor? — ^Why  isthis  different  from  the  case  of  specific  chattels 
bekHfgifig  to  Parker  in  the  hands  of  Page — not  deposited  there 
jas  a  pledge  against  tlie  pronise  of  Parker — but  to  be  redelivered 
«7hen  called  for.  A  ereditor  goes  and  attaches  that  property  ; 
eball  bis  execution  be  prevented  on  aeeount  of  that  promise  ?  As 
io  the  debt  of  Smalley  and  Adams,  and  the  application  of  the 
etatute  of  frauds ;  no  debt  of  Page  to  Parker,  or  of  Parker  to 
Smalley  and  Adaou,  is  disdiarged  by  ibe  verbal  promise  of  Page 
10  Smalley  and  Adams,  unless  the  promise  ipso  facto  operates  to 
d^barge  tbo8% debts.  But  the  accouat  of  Smalley  and  Adams 
«vas  continued  against  Parker  :  thus  rebutting  the  presumfttion  of 
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its  discharge  86  against  PirrA^er. — VideLiving^ionv^  fVilkinson^  pRAWKf.fK, 
Slip.  C.  JP.  C  January  T.  1828.  No  new  consideration  passed       1832.  ' 
beiweea  Smaliey  aod  Adams  and  defendant.     It  is  not  like  WiU    Hazeitinc 
liams  Ts.  Lemer  in  Burrow.    To  make  it  similar,  Smalley  and  „     ^'f* 
Adams  should  bare  been  about  to  attach  the  property  of  Parker   of  Parker. 
ifl  Pagers  hands— then  Page^M  promise  (with  the  assent  of  Parker^ 
and  perhaps  without  it)  to  pay  their  debt,  in  consideration  of  with- 
drawing their  attachment.     If  not  within  the  statute — is  the  prom- 
ise grounded  on  any  stifScient  consideration  ?  To  make  a  consider- 
ation, was  it  not  necessary  that  Page't  promise  should  have  been 
accepted  in  satisfaction  of  Parker's  debt  ? — Page's  authority  un- 
der Parker  was  to  pay  the  debt  to  Smalley  and  Adams,  and  not 
to  embarrass  the  property  of  Parker  by  making  a  collateral  en- 
gagement short  of  extinguishing  the  debt  as  against  Parker.    The 
court  made  the  proper  distinction  between  this  claim  of  Smalley 
and  Adams,  and  that  due  to  Mr.  Burt.     Burt  had  accepted  Page 
as  his  debtor,  and   charged  him,  and  discharged   Parker.     The 
county  court  allowed  Page  to  retain  that  amount. 

The  defendant  has  urged  one  further  objection  ;  that  the  court 
were  not  warranted  in  adjudging  Page  as  trustee  of  the  monies  of 
Parker^  when  one  note  was  merely  for  so  many  pairs  of  shoes. 
The  exceptions  show,  that  the  court  found,  from  the  disclosure, 
that  the  note  payable  in  shoes  had  become  due  and  payable. 
Hence  they  set  a  value  upon  the  shoes,  and  considered  that  val- 
ae  to  be  money  in  his  hands.  Were  it  our  province  to- 
decide  upon  the  evidence,  we  should  consider  it  as  well  warrant- 
ing the  decision  of  the  county  court.  The  note  for  shoes  was* 
payable  on  demand.  The  disclosure  stales  his  undertaking  to  pay 
divers  money  debts  on  account  of  it,  to  nearly  its  value,  and  says- 
the  remainder  is  due.  If,  by  its  being  due,  might  not  be  inten* 
ded  that  it  was  payable,  yet  his  undertaking  to  pay  so  many 
money  debts,  well  warranted  the  presumption  that  the  shoes  had 
been  demanded,  and  the  note  become  payable  in  money. 

The  judgement  of  the  county  court  is  affirmed.. 

Smalley  ^  Mams,  for  the  trustee. 

Read,  for  the  plainiifT. 


^6  CASES  IN  THE  SUPREME  COURt 

^SmJ^"*  Ebastus  D.  Hubbbll  vs.  Samuel  Dodos. 


4832. 


In  an  action  on  a  bond  of  cogniBance,  entered  into  at  tlie  tim«  of  suing  out  a  writ  of 
audita  quertla^  conditioned /or  tht  rtdelxtety  of  the  txeeuHon  debtor  to  the  autod^ 
of  the  i^ctTf  and  the  pagment  of  all  intervening  damages  j  and,  in  default  tlureqf, 
the  payment  of  the  debt  damagee  and  cottSf-~A\.  was  held  that  the  recognisor,  not 
having  fulfilled  the  conditions  of  his  recognisance,  was  liable  for  the  whole  debt  tod 
costs.  ^ 

This  was  a  scire  facias  brought  on  a  recognisance  entered  into 
by  Dodge,  the  defendant,  before  one  of  the  assistant  Judges  of  the 
county  court,  conditioned  for  the  prosecution  of  a  writ  of  audita 
querela,  in  favor  of  one  Mark  Dodge  against  the  plaintiff,  and  for 
the  redelivery  of  the  body  of  said  Mark  to  the  custody  of  the 
jailer,  (if  the  same  should  be  awarded,}  in  whose  custody  he  was 
at  the  time  of  entering  into  the  recognisance,  and  also  for  the 
payment  of  intervening  damages  ;  and  in  default  thereof,  the  pay- 
ment of  the  debt,  damages  and  cost. 

It  appeared  that  Mark  Dodge  had  been  committed  to  jail  by 
virtue  of  an  execution  in  favor  of  the  plaintiff;  that  he  aftet'^ 
wards  prayed  out  a  writ  of  audita  querela  for  the  purpose  of  set- 
ting aside  the  execution  for  certain  causes  therein  mentioned  ; 
that  on  that  occasion  the  defendant  entered  into  the  recognisance 
in  question ;  antl  that  thereupon  the  said  Mark  was  discharged 
from  imprisonment.  The  record  of  the  case  showed  that  he  did 
^ot  prosecute  his  writ  oiaudila  querela  to  effect,  that  judgement 
Vas  rendered  for  the  plaintiff  to  recover  of  said  Mark  ^3,80  dam- 
ages, and  $34,41  cost,  and  that  the  court  awarded  the  redelivery 
of  the  body  of  said  Mark  to  the  custody  of  the  jailer  who  had  had 
1)im  in  keeping.  The  intervening  damages  and  cost  had  not  been 
paid,  nor  had  the  defendant  redelivered  the  said  Mark  to  the 
jailer.  The  only  question  for  the  consideration  of  the  court  wa$ 
the  measure  of  damages. 

It  was  contended,  on  the  part  of  the  Plaintiff,  that  the  only 
measure  of  damages  was  the  amount  of  the  execution  on  wbicfa 
%he  said  Mark  was  coinmittod,the  officer's  fees  thereon,  the  interest 
t>n  the  same,  the  amount  of  intervening  damages,  and  cost  in  the 
'audita  querela ;  for  that  by  vfrtue  of  the  writ  o( audita  quertia  the 
body  of  the  said  Mark  was  liberated,  and  it  was  not  in  the  power 
of  the  plainliff  in  any  way,  or  by  any  process  of  law,  to  retake  the 
body  or  propetty  of  the  said  Mark,  or  in  any  way  to  enforce  the 
t:ollection  of  the  Executroti  on  which  he  was  committed ;  that  he 
could  not  take  out  an  alias  execution^  or  sue  out  a  scire  facias  to 
revive  said  judgement ;  bat  that,  on  the  other  hand,  it  was  perfect- 
ly in  the  power  of  the  defendant,  if  he  wished  to  avoid  the  payment 
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t>f  die  execution  on  ^hieh  the  «ftid  Mark  was  ooRimitted,  to  have  ''^"n.iif, 
taken  a  copy  of  the  record  of  the  judgementy   rendered   by  the       1930, 


SB^reme  Coon  in  the  audita  querela^  awarding  the  redelivery  of    HubbeU 
4he  body  of  the  said  Mark,  and  have  coromitted  him  to  the  keep-     n^e. 
eroftbe  jaQ;  and  this  would  have  exonerated  him  from  that-  ^ 
tscndition  in  his  recognizance ;  that  if  the  plaintifi  would  have  a 
Teniedy  predicated  upon  that  judgement,  it  would  be  wholly  unrea- 
sonable that  he  should  be  put  to  the   expense,  either  of  prosecu- 
ting a  ictre  Jactat  to  revive  the  judgement,  or  of  recommitting 
the  said  Dodge :  Ifwas  enough  for  liim  that  beiiad  4»nce  commil- 
fed  him  on  a  legal  execution. 

Hutchinson,  C.  J.,  pronounced  ffte  opinion  of  the  eourt.^^ 
Judgement  having  been  rendered  fot  the  plaintiff  to  recover  the 
penalty  of  the  bond  sued,  in  fixing  upon  the  sum  due  in  equity^ 
4here  b  no  dilute  about  the  plaintiff's  being  allowed  tfae-interven- 
ing  damages  for  interest,  and  his  cost :  but,  as  the  body  of  the  ori- 
ginal debtor  was  not  returned  to  the  keeper  of  the  prison,  whence 
lie  was  liberated  by  the  audita  querela,  the  plaintiff  claims  the 
wbo/e  debt.  This  is  opposed  by  the  defendant ;  not  by  any  prool 
that  the  original  defendant  was  redelivered  aocordingto  the  condi- 
4ion  of  tbcbood  in  questioO^  but,  because  the  plaintiff  has  not 
^howOf-tbat  he  prayed  out  an  alias  execution  and  «delivered  ^it  to 
the  keeper  of  the  prison,  for  him  to  4!o«mit  anew  :  and  this  is 
compared  to  a  bond  for  the  redelivery  of  chattels  that  had  been 
taken  from  the  officer, who  held  the  same  in  execution.  We  think 
the  case  ^loes  not  compare  at  all.  In  such  case,  the  original  exe- 
-cution  was  not  satisfied,  and  an  alias  might  issue.  But,  when  the 
^lebtor  is  in  prison  on  the  execution,  that  is  a  satisfaction  of  4he 
execution,  appearing  on  the  same  ;  so  that  ^n  alias  cannot  issue 
without  a  mre^/ocMTf,  setting  forth  an  •escape,  or  some  cause,  why 
it  should  not  be  considered  satisfied,  that  an  alias  may  be  obtained. 
But  our  statute  regulation  of  aikfttcr  querela^  when  so  issued  as  to 
-operate  as  a  supereedeasj  takes  the  body  of  the  debtor  from  the 
Iprison,  and  provides  security  for  bis  return,  if  his  writ  fail,  by 
«uch  a  bond  as  the  one  now  in  suit.  If  the  prisoner  returns  into 
custody,  diere  need  be  no  alias  execution  ;  he  submits  to  his  ori- 
ginal imprisonment  i  and  the  original  execution,  and  the  order  of 
court  for  bis  return  to  prison,  form  a  sufficient  authority  for  the 
jaikn*  to  hold  him  till  the  debt  is  paid.  And  it  is  incumbent  on  the 
debtor  and  bis  sureties  to  see  to  it,  that  the  debtor  go  to  the  jailor, 
with  a  copy  of  this  order,  and  deliver  that  and  his  body  to   the 
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HubbeU 
Dodge. 


'^^|KLiv,  custody  of  the  jailor.  Till  that^ia  done,  the  bond  is  in  full  force, 
183S. '  as  a  security  for  the  whole  debt.  This  well  conapares  with  the 
case  of  a  person  in  prison,  brought  up  by  habeas  eorpuSf  and  re- 
manded by  order  of  court.  He  is  then  in  on  the  same  process 
as  before.  In  this  case,  the  plaintiflf  must  recover  his  whole  debt, 
if  it  do  not  exceed  the  penalty  of  the  bond,  together  with  bis 
costs. 

Bunt  S(  Beardslejf^  fof  plaintiff. 
Read  if  jRirjicr,.  fop  defendant. 


•^< 


VRAflXUlf, 

January, 


Town  of  St.  Albans  and  othkas  «#.  JoTff  am  Busff. 

A  Circuit  Covrt  of  ibe  Uoked  States  b  aot  a  foreign  conrt,  nw  a  court  oT  iolcrt^  jh- 
rifldlction,  and  nU  dtietiB  not  a  good  plea  to  a  judgement  rendered  by  such  court. 

Where  an  attorney,  without  any  ficense  or  authority,  instituted  a  suit  against  A  in  fa- 
vor of  B,  and  judgement  was  rendered  dierein  for  the  defendant  to  recover  his  costs, 
—4t  was  held,  in  an  action  brought  by  A  against  Bon  said  judgement,  that  B  was 
bound  thereby,  and  could  not  plead  the  want  of  autliority  in  the  attorney. 

This  wat  an  action  of  debt  on  a  judgement  rendered  by  the 
crrcuit  court  of  the  United  States  for  the  district  of  Vermont.  The 
defendants  pleaded, ^r»t/y,  JVW  tid  record  r  seeondfyi  That  at 
the  time  of  the  commencement  of  the  suit  in  which  said  judge- 
ment was  rendered,  he  was,  and  ever  sinee  has  been,  an  inhabi- 
tant of  Boy  Iston,  in  the  stale  of  Massachusetts,  not  subject  orame- 
oable  to  the  jurisdletien  of  said  court  ;  that  he  never  was  served 
with  process^  in  said  suit,  was  not  notified  of  it,  and  had  no  IcnowH 
edge  of  the  pendency  of  the  same ;  and  that  he  never  appeared- 
in  the  suit  to  prosecute  or  defend  the  same  :  thirdly^  At/  dtbtt 
The  plaintifls  joined  issue  on  the  first  plea.  To  th^  second  ple»]| 
they  replied  as  follows  : 

"  And  now  the  saidpTaihtrffs  as  to  the  said  second  plea  of  the 
defendant,  as  atfove  pleaded,  say,  that  they  from  having  and  main- 
taining their  aforesaid  action  thereof  against  the  defendant,  ought 
not  to  be  barred,  because,  That,  although,  true  it  is,  that  the  time 
of  the  commencement  ofthe  suit  in  which  the  said  recovery  of  the 
judgement  mentioned  in  the  plaintiffs'  declaration  was  obtajaed, 
and  during  all  the  time  between  the  ume  of  tlie  commencement  of* 
the  said  suit  and  the  recovery  ofthe  said  judgement  meniibned' 
in  the  plaimiff^s  declaration,  the  said  defendant  was  an  inhabitant 
»nd  resident  of  Boylston,  m  the  commonwealth  of  *MassaclHisetts ; 
yet  the  plaintiffs  say,  that  the  said  suit  in  which  the  judgement 
mentioned. in  the  plaintiffs'  declaration,  was  obtained, jas. aforesaid, 
was  duly  and  legally  brought  and  commenced  by  the  said  deiea- 
d2mt^  ill  his  own  name,,  who  then  was  a  citizen  of  said  state  oC 
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Massachusetts,  against  the  said  plaintiffs  and  one  Silas  Robinson,   FRAnvuic, 
hteof  St^  Allrans,  deceased,  who  then  were  citisens  of  Vermont,     "^^^7' 
returnable  before  the  said  circuit t:ourt at  tbeierm  bolden  at  Wind- 


sor, within  and  for  the  District  of  Vermont,   on  the  21st  day  QfSt-Aibwwctal. 
May,  1827,  to  recover  of  the  said  plaintiffs  and  the  said    Silas       BbsIu 
Robinson  the  seizin  and  peaceable  possession  of  a  certain  tract 
or  parcel  of  land,  lying  and  being  in  Sc.  Albans,  in  the  county  of 
FrankBii,  and  State  of  Vermont,known  and  described  as  lot  no.  81 ; 
aud  that  the  said  suit  was  duly  entered  in  said  circuit  court,  at  the 
term  last  aforesaid,by  the  said  defendant,  and  by  him  prosecuted  in 
said  court  from  term  to  term,  until  the  term  of  said  circuit  courts 
bolden  at  Rutland,  within  and  for  said  district  of  Vermont,  on  the 
3d  day  of  October,  1627,  at  which  term  the  plaintifis,by  tbecon- 
aideration  of  said  court,f  ecovered  of  the  defendant  the  said  judge- 
ment mentioned  in  4he  said  declaration,  as  by  the  records  of  said 
ciiacait  court  will  more  fully  appear ;  all  which  the  plaintifls  are 
ready  to  Teriiy. 
To  the  plea  of  itS  debet  the  plaintifis  demurred. 

Ihfeniant^s  Rgoinder, — And  now  the  defendant  by  his  attor- 
Dies  rejoins  to  the  said  plaintifis'  replication,  and  says,  that  the 
said  plaiatifi  ought  not,  by  reason  of  any  thing  by  the  said  plaintifli 
in  said  replication  alleged,to  have  and  maintain  their  aforesaid  action 
thereof  again  St  said  defendant,  because  he  says,  that  one  Corne- 
lius P.  Van  Ness,  formerly  of  Burlington,  in  the  county  of  Chit- 
tenden, and  state  of  Vermont,  without  the  authority,  license,  con- 
sent, i^rmissioD  or  knowledge,  of  the  said  defendant,  did  com- 
naenee  and  prosecute  said  suit  in  said  circuit  court  in  the  name 
of  said  defendant,  against  said  plaintiSs,  and  that  the  eaid  Corne- 
lius P.  Van  Ness,  or  any  other  person,  was  never,  either  before 
or  after  the  commencement  of  said  suit,  directed,  autborizedj 
licensed,  or  permitted,  by  the  said  defendant,  to  sue  and  prose- 
cute said  suit  in  said  circuit  court  in  the  name  of  the  defendant, 
against  tiie  said  plaintifis ;  without  this,  that  the  said  suit,  in  which 
the  said  supposed  judgement  in  the  plaintiffs^  declaration  mention- 
ed, was  obtained,  was  duly  and  legally  brought,  and  commenced 
by  the  said  defendant,  in  bis  own  name,  in  said  circuit  court,  for 
the  district  of  Vermont,  and  was  by  him,  the  said  defendant,  pros- 
ecuted in  the  said  circuit  court  from  term  to  term,  or  at  any  other 
time  or  term,  in  manner  and  form  as  the  same  in  said  replication 
is  alleged ;  all  which  he  the  said  delendant  is  ready  to  verify. 

To  this  rejoinder  the  plaindfis  demurred. 
The  county  court  rendered  judgement  for  the  plaintifis,  and  the 
case  was  reserved  for  the  opinion  of  this  Court.   ^ 

SmaUey  and  Adams^for  the  defendant. — I.  The  first  (juestion 
arising  in  this  case  is  on  the  validity  of  the  plea  in  bar.  Is  it  a 
bar  to  the  action  ?  The  averments  therein  show  a  total  want  of 
Jurisdiction  in  the  court  rendering  the  Judgement. 
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Frarkuw,      ].  Xbe  circuit    court,  as    to  a  8tal»  court,  is  a  forcigD 
i83».       court. — It  derives  its  authority  from,  and  is  established  and  sup- 
Bt^AJbooeetaLP®'^®^  by,  a  powermdependcot  of  any  one  State.    Its  judgements 
Bttck      cannot  be  enjoined  or  revised  by  the  state  courts :  nor  can  it  en- 
join, revise,  or  in  any  way  disturb  the  judgements  of  state  courts. 
This  constitutes  tliem,  as  respects  each  other,  foreign  courts. — 
A  judgement  of  an  unconnected,  independent  jurisdiction  is  what 
the  law  calls  a  foreign  judgement."    If  a  foreign  judgement,  it  is 
only  prima  facie  evidence  of  a  debt. — Baldwin  vs.  Btde^  17 
Johns.  272  ;  M<Kim  vs.  Voorhees^  7  Cranch,  379  ;  Diggs  vs. 
Keith,  4    Cronch,  119;  Philips  vs.   Hunter,  2  H.  B.402', 
Walker  vs.  fViiier,  I  Douglas,  1,  in  notes. 

2.  The  circuit  court  is  an  inferior  court  of  special  and  liauteil 
jurisdiction.  Its  jurisdiction  is  limited  by  the  Riatter  in  dispute, 
and  restricted  to  persons  of  a  particohir  description  or  local  resi- 
dence.— On  general  principles,  where  the  judgements  or  decrees 
of  such  a  court  are  subiiNtted  to  an  independent  tribunal,  the  ju- 
risdiction of  the  court  must  be  established  before  its  judgenusots  can 
be  noticed. — ^The  rule  applied  to  courts  of  limited  jurisdiction,  is 
that  every  case  is  presumed  to  be  without  their  jurisdiction  till 

the  contrary  appenrs.^^ Constitution  ofU.  S.  Art.  2d.  Sec.  2cf ; 
Graydon^s  Digest,  241  ;  1  Saunders,  74,  in  notes  ;  Marshalsea 

case^  Coke's  Jibr.   300;  Godwin  vs»  Gibbons,  4  Bur.  2108; 

Latham  vs.  Egerton,  9  Cawen,  227. 

3.  But  granting  that  the  judgements  of  the  circuit  court  are  not 
to  be  subjected  to  the  common  law  rules,  by  which  the  validity  of 
judgements  of  inferior  courts  in  the  technical  sense  of  the  term,, 
are  tested ;  that  the  presumption  is  in  favor  of  jurisdiction  in  all 
cases  where  it  has  attempted  to  exercise  it ;  is  this  presumption 
too  strong  to  be  repelled  i  Is  there  any  peeuiiarity  in  the  con- 
stitution of  a  circuit  court,  or  in  the  node  in  which  it  exercises  it» 
authority,  which  shreMs  its  judgements  from  all  exceptions  ?  To 
say  of  a  court,  that  it  is  of  special  and  limited  jurisdiction,  and 
has  cognisance,  not  ofcauses  generally,  but  only  of  a  few  special- 
ly circumstanced,  and  yet  in  all  cases  where  it  assumes  jurisdic^ 
tion»  the  party  whose  rights  are  affected  by  the  assumptioi^ 
shall  not  be  permitted  to  repel  it,  would  be  to  state  an  inexplicable 
enigma.  A  tribunal  of  defined  and  limited  forms,  with  the  priv- 
ilege of  assuming  whatever  it  might  see  fit,  would  be  intolerable, 
and  without  precedent  in  the  judiciary  of  any  country.  Yet  this- 
roust  be  the  circuit  court,  unless  its  want  of  jurisdiction  in  a  par- 
ticular case  can  be  shown  by  plea.     For  its  judgements  cannot  be 
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reversed  Jd  the  state  courts ;  it  cannot  be  restrained  from  proceed-  Frahxlin, 
iag  by  toe  supreme  court  of  the  United  States;  nor  us  judge-       i832. 
ments  be  there  reversed,  except  in  cases  wh^re  the  matter  in  dis-gTATbauBtai. 
pute  exceeds  two  thousand  dollars. — Graydonf  243, 245.     Here       ^^^^^ 
theoyis  a  court  of  defined  and  limited  jurisdiction,  exercising  with 
impunity  unlimited  jurisdicdon  over  all  persons,  whether  within 
reach  of  its  process  or  not— -a  court,  the  judgements  of  which, 
except  in  a  few  specially  circumstanced  cases,  cannot  be  reversed 
oD  error ;  and  yet,  if  this  plea  cannot  avail  the  defendant,  they  are 
of  a  character  too  sacred  to  be  questioned  i^ 

4.  The  maxims,  ^'that  nothing  can  be  assigned  for  error,  nor 
can  any  averment  be  admitted  which  contradicts  a  record  ;''  ^^a 
record  imports  in  itself  such  inconurovertible  credit  and  verily  that 
it  admits  of  no  averment,  plea,  or  proof  to  the  contrary,"  are  but 
idle  irviMmi  in  reference  to  the  question  before  ihe  court. — ^ 
Cat9enU  R.  227 ;  19  Johns.  R.  7 ;  EllioU  vs.  Persol  el  aL  1 
Ptten^  32&-40;  16  Johm.  121.  They  import  nothing  more 
than  what  is  expressed  in  the  rule,  that  a  subject  once  adjudica* 
ted  upon  by  a  tribunal  of  competent  jurisdiction,  can  never  again 
be  litigated  between  the  same  parties.  We  do  not  controvert  this 
doctrine.  The  questions  are,can  the  jurisdiction  of  the  circuit  court 
be  inquired  into  ?  Does  the  plea  negative  its  jurisdiction  in  the 
case  under  consideration  ?  We  take  the  affirmative  of  both  these 
qoestions.  We  insist  that  a  judgement  of  the  circuit  court  is  not  of 
irresistable  validity  ;  that  it  may  be  impeached,  its  enforcement 
resisted,  or  a  tide  under  it  defeated,by  shewing  that  the  court  had 
not  jurisdiction  over  the  process,  the  subject  matter,  or  the  person. 
This  proposition  rests  upon  principles  universally  received  and 
acknowfedged  to  be  obligatory  upon  all  courts.  Whenever  a 
right  is  claimed  in  one  undefined  jurisdiction,  by  virtue  of 
the  acts  of  another,  the  jurisdiction  of  the  court,  under  which 
the  light  is  claimed,  is  directly  pot  in  issue.  Thus,  courts  ofad- 
miraJty  actiiq(  in  rem  proceed  according  to  the  law  of  nations^ 
and  their  judgements  are  binding  on  all  the  world4r^l  PhU»  Evu 
267  to  73 ;  1  Siarkie^  238.  Yet,  where  a  title  is  asserted  under 
a  decree  of  a  court  of  admiridty,  the  question  whether  it  had 
jurisdicdon  is  open  ;  and  not  only  the  constitutional  power  of  the 
Courtis  examinable,but  the  state  of  the  thing,  to  assertain  whether 
it  was  in  such  a  situation  diat  the  court  professing  to  pass  sentetice 
upon  it,  could  lawfully  exercise  jurisdiction  over  lU-^-^R&se  vs. 
IXmlet/,  A  Craneh^  241.  And  if  the  court  from  its  constitu* 
tional  power  had  not  jurisdiction,  or  the  thing  was  not  in  a  situa- 
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FRAifKLiiv,  tion  to  enable  it  to  exercise  jurisdiction  upon  it,  the  decree  con- 
'Ys^'"'    demning  it  is  cormn  nonjudice,md  void.^Slacum  vs.  fVheder,  1 
St.Aiban«etai.  C'onn.  JR.  429  ;  1 9  JohM.  7 ;  Rider  vs.  Alexander^  I  D.  Chip.  267, 
»'•  6.  The  judgements  of  the  circuit  court  of  the  United  States 

cannot  stand  on  a  better  footing  than  the  judgements  of  state 
courts.  The  plea  would  be  a  bar  to  a  judgement  of  one  state 
court  when  prosecuted  in  the  courts  of  another.— 4  Ctm.  Rep, 
292 ;  4  Conn,  Rep.  380 ;  15  Johns.  Rep.  121  ;  6  Pick.  Rep. 
232.  Questions  as  to  the  validity  and  efiect  of  the  judgements 
of  one  state  court,  when  sought  to  be  enforced  tn  another,  have 
been  variously  determined  in  the  courts  of  the  several  states  of  the 
Union.  But  the  universally  received  opinion  at  present,  is,  that 
their  operation  and  enforcement  may  be  resisted  by  plea,  shewing 
the  want  of  jurisdiction  of  the  court  in  the  particular  case.— -6 
Conn.  Rep.  508  ;  1  Caines^  461  ;  9  Mass.  462,  and  cases  aU 
ready  cited  ;  also^  9  East^  1 92  ;  1  Term  Rep.  32  or  55.  The 
governing  principle  of  all  the  cases  both  in  England  and  this  coun- 
try is,  that  a  party  can  never  be  bound  by  the  judgement  of  a 
court  when  he  has  had  no  opportunity  to  be  heard  in  his  defence. 
Can  any  satisfactory  reason  be  assigned  why  this  principle  should 
be  abrogated  as  to  judgements  of  the  circuit  court  ? 

6.  If  it  be  urged  that  the  defendant,  in  the  introduction  to  his 
traverse  of  the  replication,  admits  that  one  C.  P.  Van  Ness  com- 
menced and  prosecuted  the  suit  in  the  circuit  court,  how  can  it 
avail  the  plaintifis  ?  It  is  not  admitted  that  this  Van  Ness  had  au- 
thority to  commence  or  prosecute  the  suit :  on  the  contrary,  it 
is  expressly  denied  him.  Neither  is  it  admitted  that  he  was  an 
attorney  of  the  circuit  court.  The  record  of  that  court  is  not  a 
part  of  the  record  before  this  court.  It  is  not  then  easy  to  com- 
prehend how  this  admission  can  have  any  bearing  upon  the  ques- 
tions in  this  case. 

7.  A  judgement  obtained  by  fraud  or  imposition  is  void. — Fer^ 
morU  cttscj  3  Co.  78.  Fraud  vitiates  all  acts.  **  But  although 
such  sentences  [judicial]  are  conclusive,  and  cannot  be*impeach- 
ed  from  vnihin^  yet  like  all  other  acts  of  the  highest  judicial  au- 
d)ority,they  are  impeachable  from  without." — 1  Philip's  Ev.  261 ; 
I  Starkief  253.  Fraud  is  an  extrinsic  collateral  act,  which  i^ti- 
ates  all  judicial  acts  whether  ecclesiastical  or  temporal. 

II.  The  plea  of  nil  debet  is  a  proper  general  issue  in  this  case. 

I.  JVW  tid  record  is  the  proper  ^enem/unie  only  in  those  cas- 
«8,  where  the  party  merely  denies  the  existence  of  the  record  set 
ibrtb,  and  wliere  the  identity  of  the  record  declared  on  with  the 
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ooe  ofiered  in  proof,  must  be  determined  by  the  court,  on  inspec*  ^^mt^^'^' 
Am  of  the  original  record,  or  of  its  tenor  brought  in  by  mUtimus      is^- 
w  eeriiarari.      Com.  Dig.    Plead.-    2  fF  13  ;  1  CkUiy^  48 l,st. Albans etai. 

2.  The  role  that  nnl  itd  record  is  the  onty  proper  general  is- 
we  to  debt  on  judgetnent,  would  be  absurd,  if  applied  to  records 
of  courts  of  limited  jurisdiction.  The  principle  of  the  rule  is  said 
to  be,  that  tlie  binding  force  of  the  instrument  declared  cm  must 
determine  what  the  plea  shall  be.  But  neither  the  Court  nor  the 
pleader  can  judge  whether  the  instrument — if  it  be  the  judgemeirt 
of  a  courtof  limited  jurisdictioD-^is  binding  or  not,  till  it  is  produ- 
ced. If  when  produced  it  appears  that  the  court  rendering  the 
judgement  had  not  jurisdiction,the  judgement  is  a  nullity.  Hence 
the  case  must  be  tried,  before  any  general  issue  could  safely  be 
Ibond. 

3.  The  circuit  court  is  a  foreign  court. — 17  Johns.  272 ;  2 
H.B.  402;  9  East,  192. 

4.  The  plea  ofrnZ  defter  on  judgement  of  one  state  court,  when 
sougbl  to  be  enforced  in  the  courts  of  anollierf  is  sanctioned  by  a 
weries  of  decisions  irom  the  organization  of  tiie  confederation  te^ 
this  time^-— 'fior^Iel  vs^  Kn^htj  1  Mass.  491 ;  Bissel  vs.  BriggSr 
9  ;ifa«».  462;  6  PtcA.  232;  1  Caines'  Rep.  46 1  ;  Kilburn  vs. 
Woodtoartkf  5  Johns.  37  ;  Taylor  vs.  Bryden^  8  Johns,  ]  33  f 
FeiUon  vs.  Garlicky  8  Johns.  1 50  ;  1 5  Johns.  121  ;  12  Mass.  25, 
Ii  is  a  convenient  general  issue  founded  on  an  intelligible  princi-- 
pie,  and  ought  not  to  be  departed  from  without  substantial  reasoow 
The  ease  of  Mills  vs.  Durkee  is  the  only  case  which  seems  tor 
bear  against  the  validity  of  such  plea.  But  that  case,  properly 
understood^ is  not  calculated  to  shake  the  autliority  of  the  previous 
cases^ 

Smith  and  JUdts,  for  the  plaintiffs. — It  is  contended  that  tKe* 
plea  of  nil  debet  and  plea  in  bar  can  not  be  pleaded  with  that  oC 
nul  tiel  record.    The  defendant  having  pleaded  nul  tiel  record^ 
and  an  issue  having. been  taken  on  said  plea,  and  found  for  the- 
plaintifisjthe  court  are  bound  to  reject  the  other  pleas  as  altogeth^ 
er  inconsistent  with  the  issue,  and  judgement  of  the  court  ihereon. 
The  plaintiffs  set  forth  in  their  declaration  a  good  and  valid  judge- 
ment, duly  and  legally  recovered  before  the  circuit  court,  against 
the  defendant,  and  such  a  judgement  the  county  court  have,  on  i?i-- 
sptdion  of  the  record^  (of  whieh  a  profert  wavmade  in  the  decla^ 
ration,)  found  wasiduly  and/ legally  rendered  by  the  cirotiit  courts 
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Frankum,  The  legal  consequence  of  this  finding  of  the  county  ooort  on  the 
1833. '  issues  of  fact  is,  that  the  fdaintifi  recovered  of  the  defendant  their 
suAibaiiictai.^®'*^  damages  and  costs.  This  judgement  can  not  in  the  least  be 
^^  affected  or  controlled  by  any  judgement  of  this  court  on  the  issue 
of  law,  as  this  Court  have  oo  power  to  review  or  set  aside  the 
judgement  of  the  county  court  on  the  issue,  whether  there  was  or 
was  not  such  a  record  as  is  set  forth  in  the  plaintifis'  declaration* 
—2  JV.  F.  Dig.  707 ;  Coleman's  cos.  35.. — ^But  should  this 
Court  consider  that  the  other  pleas  of  the  defendant  are  properly 
before  them,  then  it  is  contended  by  the  plaintifis,  that  when  the 
record  is  the  foundation  of  the  action,  as  in  this  case,  and  not 
merely  inducement,  the  plea  of  nil  debet  is  insufficient ;  and  in  this 
case  it  is  immaterial  whether  the  judgement  of  the  circuit  court 
be  regarded  as  a  domestic  judgement,  or  as  standing  on  the  foot- 
ing of  the  judgement  of  a  sister  state. — 1  Chii.  P.  480  ;  1 1  Jokns. 
Rep.  474  ;  8  Johns.  Rep.  B2  ;  1  Eaei^  373  ;  7  Cranch,  48i  ; 
3  rVheat.  234. 

Again  ;  it  is  contended  that  the  defence  set  up  in  the  plea  in 
bar  of  tbd  defendant,  and  the  rejoinder  to  the  plaintiffs'  replica- 
lion,  do  not  constitute  a  legal  and  admissible  defence  to  this  action, 
fnasmuch  as  it  tends  to  impeach  collaterally  the  validity  of  the 
judgement  of  a  court  having  jurisdiction  of  the  subject  matter  of 
the  suit  in  which  the  judgement  was  recovered,  and  also  of  the 
parties  to  that  suit.  It  is  a  well  settled  maxim  of  law,  that  no 
averment  can  be  made  in  pleading  against  the  validity  of  the  re- 
cord :  and  the  reliefer  remedy  in  this  case  is  by  some  direct  ap- 
plication to  vacate,  or  set  aside,  the  judgement  which  is  the  foun- 
dation of  the  suit. — 1  Chip.  Rep.  383  |  Cowp.  315;  3  Term 
Rep,  126 ;  2  B.  ^  P.  391 ;  12  Easii  76  ;  16  East,  21 ;  1  Chit. 
Plead.  353,  480  ;  8  Johns.  Rep.  61  ;  2  Vt.  Rep.  263;  12 
Mass.  Rep.  268. 

The  judgement  of  the  circuit  court  of  the  United  States  must 
be  treated  by  this  Court  to  all  intents  and  purposes  as  a  domestic 
judgement :  but,  to  say  the  least,  it  must  be  placed  on  the  foot- 
ing of  a  judgement  rendered  by  a  court  of  a  sister  state.  In  all 
cases  when  the  courts  of  another  state  h^ive  jurisdiction  of  the 
subject  matter,  and  of  the  parties,  their  judgements  are  to  be  re- 
f^arded,  as  to  their  legal  efiect,  as  a  domestic  judgement. — Con* 
^titution  ofU.  S.  4  Art.  Sec.  1  ;  2  Laws  U.  S.  102-3,  (ed. 
1815;;  7  Cranch  Rep.  4S\  ;  3  Wheat.  254;  2  Dall.  302; 
9  Mass.  Rep.  452  ;  1  Starkie,  216,  note;  1  Pet.  Rep.  155  ; 
S  Vt.   Rep.  263*    It  is  further  contended,  that  as  plaintifft  in 
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their  dedaration  nako  a  prefer  of  the  records  and  proceedings  of  FRAmtLiiri 
the  cirooit  eouvty  tbb  record  most  be  treated  as  constituting  a  part     lim^' 
of  the  pleadbgs  in  this  case.     From  this  it  appears  that  the  de-g'^^^j^^j^^^^^ 
femiaiit  appeared  in  said  circuit  court,  by  bis  attomef ,  C.  P.  Van       ^«. 
Ness,  and  proseoiited  the  action  in  favour  of  the  defendant,  against 


the  plainlifli  in  tbis  suit ;  consequently  the  defendant  is  precluded 
from  alleging  in  their  sdt,  that  the  said  C.  P.  Van  Ness  was  not 
authorised  to  proeectite  the  suit  in  said  eircuit  court  in  his  behalf, 
iiuMnocb  as  the  record  iatqiorts  ab$olute  verkjf.  1  Pet.  Rep, 
156;  1  Starkie,  215,iiDle;  2  Vt.  Rep,  269. 

Agm\  when  an  attorney  eoteisan  appearance,  eidier  to  pros- 
ecote  or  to  defend  a  suit,  without  the  knowledge  or  eonseitt  of  the 
party,  and  even  when  the  party  has  no  notice--— a  judgement  ren- 
dered under  snch  circumstance^  is  abaoliitely  binding  on  the  par- 
ty, and  the  eoort  w31  not,  eren  on  application  for  such  a  cause,  set 
aside  the  judgement:  the  party  enjoined  must  sedc  his  reitiedy 
on  the  attorney,  or  by  an  application  to  the  court  for  a  new  triaK 
— lyZer's  Rep.  304  ;  2  Vt.  Rep.  263 ;  8  Johm.  29S  ;  1  Bmnfi 
Rep.  214,  469  ;  1  SM.  89,  86 ;  Com.  Dig.  Aity.  (B)  7  ;  6 
JMjuw  296  ;  7  Pick.  Rep.  137. 

The  opinion  of  the  Court  vme  pronounced  by 
Hutchinson,  C.  J. — Tbis  is  an  action  of  debt  upon  a  judge- 
ment lecovered  before  the  circuit  court  of  the  United  States,  for 
the  Vermont  district,  for  the  costs  of  a  suit  to  which  the  plaintiffs 
and  one  Silas  Robinson,  since  deceased,were  parties.  The  dec- 
laration contaios  no  averment  whether  the  present  plaiotifis  were 
plaintifis  or  defendants  in  that  suit,  except  the  strong  implication, 
that  they  were  defendants,  by  their  recovering  a  judgement  for  costs 
only.  The  defendant  pleaded  several  pleas  in  the  county  court :  1st. 
JVttI  iid  record.  Tbis  was  found  against  him.  2d.  Nil  debety  con- 
cluding to  the  country.  To  this  the  plaintifEs  demurred ;  and  the 
county  court  decided  this  plea  to  be  bad.  3d.  The  defendant  in 
his  third  plea  set  up  in  bar,  that  at  the  time  when  the  action  in 
the  circuit  court  was  commenced,  &£c.,  he  lived  at  Boy lston,in  Mas- 
sachusetts, and  was  resident  there,and  was  not  in  the  state  of  Ver- 
mont, and  had  no  notice  of  the  suit,  and  no  writ  was  served  on 
him  in  said  suit,  4re-  This  third  plea  must  of  course  have  been 
a  nullity,  if  the  plaintiffs  had  averred  in  their  declaration,  that  the 
judgement  declared  upon  was  rendered  in  an  action  brought 
against  them  by  this  defendant.  Tlie  want  of  such  an  averment 
has  driven  the  plaintifis  to  a  special  replication  ;  in  which  they  set 
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fhahkuh,  forth  in  substance,  that  the  action  in  the  circuit  court,  io  which  Uwr 
1838.       recovered  their  judgement,  was  an  action  of  ejectment,  brought 
suA]baiuetoi.'^7  ^^^^  delcndant  against  them,  foi  a  lot  of  land  in  St.  Albans ; 
^^      and  they  add  all  the  averments  of  citizenship  of  difierent  states, 
&c.  which  show,  conclusively,  that  the  circuit  court  had  jurisdic- 
tion of  the  action ;  and  then  proceed  and  affirm,  that  the   de- 
fendant entered  and  prosecuted  said  suit,  be.,  till  they  recovered 
their  said  judgement  for  costs,  as  in  said  declaration  is  set  forth  ; 
adding  also, "  as  by  the  records  of  said  circuit  court  will  more  fuBy 
appear ;"  and  conclude  widi  a  verification. 

To  this  the  defendant  rejoins,  that  one  Cornelius  P.  Van  Ness, 
without  the  authority,  license,  consent,  permission  or  knowl- 
edge, of  this  defendant,  did  commence  and  prosecute  said 
suit  in  the  name  of  this  defendant  ;  but  was  never  authorised  so 
to  do,  either  before  or  after  the  bringing  of  said  action ;  abique  hoc, 
that  the  said  suit,  be.,  was  brought  and  prosecuted  in  saidcveuit 
court  by  him,  this  defendant,  as  set  forth  in  said  replieatioD  ;  and 
this  he  is  ready  to  verily,  and  prays  judgement,  be. 

To  this  rejoinder  the  plaintiffs  put  in  a  general  demurrer.  And 
the  county  conrt  adjudged  this  rejoinder  to  be  bad.  And  the  de- 
fendant filed  exceptions  to  these  decisions  of  the  county  court, 
upon  the  demurrers,  and  has  brought  the  case  up  in  the  way  poin- 
ted out  by  statute  ^  and  he  eomes  now  into  this  Court  as  a  plahi- 
tiff  in  a  writ  of  error. 

Mr.  H.  Adams,  in  a  laboured  argument  for  the  defendant,  ad- 
ducing many  cases  as  authorities,  endeavoured  to  support  the  po- 
sitions, that,  as  to  a  state  court,  the  circuit  court  of  the  United 
States  is  a  foreign  court ;  that  it  is  an  inferior  court,  of  special 
and  limited  jurisdiction  ;  that  their  judgements  are  void  when  they 
have  no  jurisdiction  of  the  cause,  and  that  the  record  does  not  es- 
top the  defendant  from  showing  by  plea,  that  which  shows  that 
the  court  had  no  jurisdiction.  From  all  which  positions  be  infer- 
red, that  nil  debet^  concluding  to  the  country,  was  a  good  plea  to 
this  action  ;  also,  that  the  facts  set  forth  in  his  rejoinder  are  good 
and  sufficient  to  show  this  defendant  hot  bound  by  this  judgement ; 
and  further  tha^,  the  traverse  in  his  rejoinder  met  the  gist  of  the 
plaintiff's  replication.  We  have  felt  no  disposition  to  hear  the 
pfointifi's  counsel  upon  a  ease  so  plain.  Indeed,  the  defendant's 
counsel'  might  have  saved  themselves  considerable  labor,  by  exam- 
ining two  decisions  of  this  Court,  reported  in  the  second  volume 
of  Vermont  Reports,  Hoxie  vs.  Wright,  page  S63,  and  Bellovn 
ei  at.  vs.  Ingham,  page  575.     Soon   after  the  establishaient   of 
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the  constitution  of  tiie  tJoited  States,  there  were  decisions  in  Mas-  F»AifKu«, 
sacbusetts  and  New-Yt>rk|  which  treated  judgements  of  the  courts       isds. 
of  the  neighboring  states  as  foreign  judgements,  and  admitted  de-gu^jij^,^!,], 
fendant  to  impeach  them,  and  inquire  into  the  original  merits.      j^^'^ 
Bat  those  decisions  have  long  since  been  overruled,  and,  we  be« 
lieve,  are  no  where  treated  as  law.  The  first  time  the  subject  was 
iorestigated  by  JifiiSgfe  Partem*,  that  doctrine  was  overruled.     Ic 
never  was  adopted  in  this  state.    If  the  debtor  in  the  judgement 
was  nol  an  inhabitant  of  the  state  in  which  the  judgement  was 
Tendered,and  never  submitted  to  ibe  jurisdiciion  of  the  court  ren* 
dering  the  judgement,  and  never  appeared  in  the  action,  either 
by  hiflsseir  or  attorney,  he  is  not  bound  by  the  judgement,  when 
sued  upon  it  in  another  state  :  but  he  may  plead  specially  that 
which  shows  that  the  court  which  rendered  the  judgement,  liad 
faim  not  so  before  them  as  to  have  jurisdiction  over  bim  ;  and 
thereby  avoid  its  prima  facie  force  over  him.     But  rf  the  court, 
rendering  the  judgement,  bad  no  jurisdiction  over  the  subject  mat* 
ter,  when  this  is  made  to  appear,  the  judgement  is  of  no   force 
•oy  where.    In  sudh  a  case,  we  should  treat  one  of  our  own  judge- 
fiieots  as  a  nullity. 

Shotfid  we  treat  the  circuit  court  as  we  would  treat  the  courts 
trf  a  neighboring  state,  '(and  tbeir  seems  no  reason  to  treat  them 
«s  of  less  power,  or  as  entitled  to  less  respect,)  they  are  not  foreign 
courts  in  the  sense  the  defendant  contends  for. 

It  seems  rather  singular  to  hear  the  circuit  courts  spoken  of  as 
of  inferior  jurisdiction,  when  they  have  jurisdiction  over  all  the 
most  important  controversies  in  the  nation,  that  arise  between  oth- 
ers than  citizens  of  the  same  state.     They  are  inferior  to 
the  Supreme  Court  of  the  United  States,  but  to  no  other  courts. 
They  are  courts  of  limited  jurisdiction,  it  is  true  ;  not  limited  to 
triffing  matters,  but  to  those  great  questions,  which  may  arise  be- 
tween citizens  of  difierent  states,  and  some  other  cases,  where   it 
was  supposed  jealousies  might  exist,  if  the  creditor  was  confined 
to  the  courts  of  the  state  in  which  his  debtor  resided.     But,  with- 
in those  limits,   they  have  as  uncontrolled  jurisdiction,   as  any 
courts  whatever,  both  at  law  and  in  chancery. 

But  the  efibrt  to  establish  this  doctrine  in  this  case  could  avail 
nothing,  even  if  the  doctrine  were  correct.  For  the  replication 
has  averred  all  those  matters,  which  show  that  the  circuit  court  had 
jurisdiction  to  render  the  judgement  now  in  controversy  ;  and 
which  shows  the  defendant  to  have  chosen  his  own  jurisdiction, 
and  tailed  the  present  plaintifls  before   that  court  as  defen- 
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^Jcum^^^'  ^^^^*  ^^^  ^'^  ^^®y  appeared  and  made  a  successful  defeoce* 
1832. '        But  the  defendant  further  contends,  that  the  new  matter  intro^ 
stAibansetai.duced  into  bis  rejoinder,  that  the  suit  was  brought  by  one  Van 
Busb.      Ness,  without  the  knowledge  or  consent  of  bim^  the  defendant,  ab- 
solves this  defendant  from  the  force  of  this  judgement.     We  de- 
cided otherwise  in  the  case  of  Tichout  vs.  CUUjfi  in  Chittenden 
f  ounty.*    We  there  decided,  that,  so  (ar  as  related  to  the  bill  of 
costs,  recovered  against  the  plaintiff,  be  was  at  all  events  liable  to 
the  defendants  ;  that  his  liability  is  so  fully  established  by  the  re- 
cord, that  it  can  not  be  controverted  in  the  collection  of  the  bill  of 
cost.     But  it  might  be  otherwise  with  regard  to  any  thing  done 
under  the  execution,  like  taking  the  property  of  some  third  person 
on  the  execution.    But  it   would  not  be   very  direct  justice  to 
drive  these  plaintifis  to  prove,  by  evidence  aliunde^  that  the  pres- 
ent defendant,  the  then  plaintiff,  brought  his  own  action« 

The  defendant  further  contends,  that  bis  rejoiader  traverses 
the  most  important  part  of  the  replication.  If  it  were  so,  it  only 
traverses  the  very  fact  established  by  the  record,  and  the 
very  fact  established  for  the  plainiiffi,  on  the.  plea  of  nul 
tiel  record.  Moreover,  this  averment  in  the  rejoinder  under 
the  absque  hoc^  was  not  to  be  treated  as  a  traverse.  The 
new  matter,  introduced  by  the  defendant  into  his  rejoinder,  was 
the  only  matter  to  be  met  by  the  plaintiffi.  The  defendant  con- 
cluded his  rejoinder  with  a  verification,  and  the  plaintiffs  might  ei- 
ther traverse  this  new  matter  as  false,  or  demur  to  the  rejoinder 
as  immaterial.  He  chose  the  latter.  And  we  consider  the  rejoin- 
der clearly  insufficient. 

What  is  already  observed  leads  to  the  necessary  result,  that 
nil  debet  is  not  a  good  plea  to  this  judgement.  It  was  to  carry 
before  the  jury  the  verity  of  the  record,  in  a  case  where  the  re- 
cord is  in  law  absolute  verity,  and  only  to  he  tried  by  the  inspec- 
tion of  the  Court. 

• 

The  judgement  of  the  county  court  is  affirmed* 

*  See  3  Vt.  Rep,  415. 
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L40IU  CisABK  v$.  GiLKB  Harbimgton  and  John  McGbbgor.    ^"V^*;!!^^'*^ 


Under  die  plea  <iinotguiU}fin  trespasSf  and  notice  of  a  former  recovery  by  the  defendant 
L  in  a  nnt  for  the  ■ame  oause  of  aetioa,*  tfaa  proof  must  be  such  as  woold  support  a 

(ood  plem  ia  bar,  if  pkaded  apacially. 

The  action  of  An^poMfor  theactnal  taking  aad  carrying  away  of  penoaal  property  is 
not  barred  by  the  defendant's  having  recovered  judgement  in  a  suit  brought  by  the 
•una  plaintiff  for  the  same  property,  commenced  before  the  actual  removal  of  the 
pcopertf ,  tiie  fcsteltaehBia ni  being  iipon  n  writ  against « thiwi  p eiton. 

Several»ciio«s  will  apthe  fer  diffvent  pereek  of  goods  tatuea  «t  the  eane  time* 

Action  of  trespass  for  taking  and  carrjing  away  800  pieces  of 
pine  boards  and  five  hogs.  Plea,  not  guilty^  and  notice  that  de- 
fendant would  gi?e  in  evidence  a  former  recovery  by  him  in  a  suit 
brought  by  the  plaintiff  for  the  same  trespass.  On  the  trial  in  the 
county  court  the  following  facts  were  proved  : 

On  the  1 5th  day  of  April,  1829,  Harrington  sued  out  a  writ 
of  attachment  against  one  Tracy,  on  which  the  property  in  ques- 
tion was  attached,  but  was  not  removed  by  the  officer  at  the  time 
of  attaching.  On  the  17th  of  the  same  month  the  plaintiff  com- 
menced an  action  of  trespass  against  the  defendants  for  the  boards, 
hefore  a  justice  of  the  peace  ;  between  which  time  and  the  27th 
day  of  the  same  month,  the  day  on  which  the  trial  was  had,  the 
property  attached  was  removed  by  McChregor^  the  officer.  On  the 
trial  of  the  cause  before  the  justice,  several  pleas  in  abatement 
were  pleaded,  and  all  overruUd,  and  the  parties  proceeded  to  tri- 
al on  the  plea  of  not  guilty.  The  defendants  contended  they 
were  not  liable  in  trespass^  inasmuch  as  the  property  was  not  re- 
moved when  the  suit  was  commenced,  though  it  did  appear  the 
property  was  removed  in  pursuance  of  the  attachment.  The  ma- 
gistrate was  of  opinion  that  the  attaching  of  the  property  without 
removal,  was  got  a  trespass,  and  that  the  removing  of  it  after  ser- 
vice of  the  writ  was  an  act  of  which  he  could  not  take  cognizance 
in  that  trial,  and  accordingly  rendered  judgement  for  the  defen- 
dants.   The  plaintifl  afterward3  commenced  the  present  action. 

The  plaintiff  contended  th^t  the  defendants  could  not  take  advan- 
tage of  the  former  judgement  under  the  general  issue  and  notice. 
But  the  defendants  insisted  that  the  judgement  in  the  former  suit 
would  bar  the  right  of  the  plaintiff  to  sue  for  the  hogs,  though 
they  were  not  named  in  the  writ.  The  court  were  of  opinion 
that  the  plaintiff  ought  not  to  recover.  The  plaintiff  excepted,  and 
the  case  was  reserved  for  the  opinion  of  this  court. 

Mr.  Brown,  for  the  plaintiff . — It  is  contended  that  the  judge- 
meac  proved  is  not  a  bar  ta  the  present  action.    Where  the  real 
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GiujcD-lsLK,  merits  of  the  action  have  not  been  at  all  inquired  into  in  a  former 
1832.  proceeding,  issue  may  be  taken  on  the  fact ;  the  judgement  bemg 
cil[^k       pleaded  in  bar. — 1    Stark.  Ev.  199;  2  Black.  Rep.   827;  3 

Hwrii^netol^*^''  ^^'     ^°  ^*^'^  ^^^  *^'"®  ^®^  taken  on  the  fact  whether  the 
merits  of  the  present  action  were  inquired  into  in  the  former  pro- 
ceeding.    The  case  shows  they  were  not.     The  inquiry  was  not 
to  whom  the  property  belonged  ;  but  the  only  question  submitted 
was,  whether   the  plaintiff  could  maintain  the  action  of  trespass 
before  the  property  was  removed.      The  object  of  the  present 
action  is  to  ascertain   to  whom  the  property  belongs.     The  facts 
necessary  to  try  the  title  to  the  property  were  not  in  issue  at  the 
former  trial,  nor  were  they  in  any  way  the  grounds  of  adjudicaiiooi 
or  essential  to  the  finding  of  the  former  judgement.    The  effect  of 
the  former  judgement,  if  it  is  to  have  any  effect,  is  conclusive  ; 
hence  the  necessity  of  the  grounds  of  adjudication  being  certain, 
and  that  the  real  merits  of  the  present  action  appear  from  the  re- 
cords of  the  former  judgement.     The  real  merits  of  the  present 
action  were  not  inquired  into  ;  and  as  the  former  judgement  can 
be  conclusive  only  of  those  facts  which  were  litigated,  and  as  no 
issue  was  taken  in  the  first  action  upon  any  precise  point,  which 
is  necessary  to  constitute  an  estoppel,  the  former  judgement  can 
not  be  a  bar.     In  suits  before  justices  of  the  peace  the  pleadings 
are  seldom  in  writing  ;  and  it  would  be  dangerous  to  establish  the 
principle  that  their  records  should  conclude  parties  when  it  clears 
ly  appears  that  the  merits  of  the  cause  were  not  tried.     The  case 
shows  conclusively  that  the  trial  before  the  magistrate  was  not 
upon  the  merits.     The  only  point  decided  was  the  efiect  of  the 
attachment.     When  the  suit  was  commenced  and  the  writ  served, 
the  goods  were  in  the  possession  of  the  plaintiff,  and  the  attaching 
the  goods  was  not  a  trespass.     The  court  should  have  directed 
anon  Suit  and  the  judgement  rendered  in  the  case  amounts  to  noth« 
ing  more.     It  appears  from  the  case,  that  tlie  defendants  attached 
the  goods  and  chattels  described  in  the  writ,  as  the  property  of 
Gardner  Tracy.    This  was  the  real  question  between  the  parties ; 
but  the  justice  turned  the  cause  upon  the  time  when  the  trespass 
was  committed.     It  can  not  be  contended  that  such  an  adjudica- 
tion is  conclusive  upon  the  plaintiff.     The  plaintiff  ought  not  to  be 
barred  by  the  judgement,  because  the  trespass  complained  of  was 
in  fact  committed  after  the  suit  before  the  justice  was  commen- 
ced. 

Trespass  to  personal  property  eftn  not  be  supported  unless  there 
is  an  injury  of  the  goods  in  the  possession  of  the  owner,  or  an  ac- 
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tual  tiiuog  of  the  goods  out  of  the  owner's  posseasion. — 1  CkU,  <^«Aifi>.isLK, 
Plead.  169  ;  1  Swat's  Dig.  527.     Where   grain,  hay.  &c.  are      ^^' 


attached,  and  a  copy  Jeft  in  the  town  clerk's  office,  the  attachment  ciark 
is  a  lieo  upon  the  goods,  and  the  property  may  be  said  to  be  >Q|}arriitftcmetai 
the  ctistody  of  the  law.  The  officer  is  presumed  to  be  in  posses* 
sion,  and  may  mabtain  trespass  against  any  person  who  should 
take  away  the  property.  But  where  goods  are  attached  in  the  or- 
dinary way,  the  officer  has  not  the  custody  of  the  goods,  nor  has 
he  in  any  way  changed  their  situation.  Hence  no  such  presump- 
tion arises,  and  no  action  can  be  maintained  by  him  against  any 
person  who  shall  take  away  the  goods.  At  the  time  the  first  ac* 
don  was  commenced  the  plaintift  was  in  the  actual  possession  of 
the  property ;  and  if  she  was  ther  owner,  the  attachment,  having 
no  efiect  whatever  upon  her  title,  did  no  injury  to  her  right  of  pos- 
session ;  and  there  would  be  some  difficulty  in  the  plaintiff's  main- 
taining an  action  of  trespass,  until  the  defendants  had  done  some 
act  thai  affected  either  her  possession  or  her  right  of  possession  to 
the  property  sued  for.  It  may  be  said  tl)e  attachment  was  an  in- 
combrance  upon  the  property,  and,  therefore,  an  injury  to  the 
rights  of  the  plaintiff,  for  which  the  action  would  lie.  Attaching 
the  property  of  the  plaintiff  as  the  property  of  Tracy,  without  ta- 
kbg  it  into  custody,  or  changing  the  possession,  could  create  no 
Sen  as  against  the  plaintiff;  and  it  is  strange  logic  by  which  it  can 
be  proved,  that  an  attachment  which  gives  the  creditor  no  lien  up- 
on the  goods  for  his  debt,  is  an  incumbrance  injurious  to  the  own- 
er. If  an  action  would  tie  lor  attaching  personal  property  without 
taking  possession,  much  more  had  it  ought  to  be  supported  in  an 
atuchment  of  real  estate,  where  the  incumbrance  might  be  a  se- 
rioos  injury  ;  but  to  permit  such  actions  would  open  a  wide  field 
of  litigation. 

Removing  the  property  after  the  service  of  the  writ,  could  not 
enable  the  plaintiff  to  maintain  a  suit  or  aid  her  in  recovering  a 
judgement.  Her  right  of  action  must  exist,  and  be  complete,  at 
the  ume  of  the  commencement  of  the  suit.  If  she  could  have  re- 
covered in  that  suit,  she  could  as  well  have  recovered  if  the  prop- 
erty had  not  been  removed  at  the  time  of  the  trial.  What  then 
would  have  been  the  rule  of  damages?  The  property  would  have 
been  still  in  the  plaintiff's  possession.  The  defendants  might  nev- 
er remove  it ;  or  she  might  have  placed  it  beyond  their  reach,  so 
diat  they  could  not  have  taken  it.  The  rate  of  damages  could  not 
have  been  the  value  of  the  property,  but  the  injury  to  the  right  of 
possession  occasioned  by  the  attachment.     Had  the  judgement 
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GnAHthUuL,  1)^11  fof  f^  plaiotifi  to  recover  ibr  ibe  injiny  occasioned  by  tbe 

1899-  '    attacbmenti  the  woold  have  a  right  of  actioD  for  tbe  subsequent 

Clark       injury  occasioned  by  removing  the  property^    The  injury  occa- 

iiArrii^tottetai^°®d  by  the  attachment  (if  any)  was  consequential^  and  worid 

not  support  an  action  of  trespass,  which  depends  upon  force,  acta* 

al  or  implied.    Tbe  making  of  a  copy  of  a  writ,  and  leaving  it 

with  Tracy,  with  a  return  on  it  that  he  had  attadied  tbe  goods  in 

question  as  his  property,  can  not  be  an  injury  to  the  plaintiff,  with 

force  and  arms* 

«  

Mr.  Harringtonffor  the  defendanis.^^Thete  are  three  ques- 
tions for  the  determination  of  this  Court.  1st.  Whether  a  former 
recovery  for  pan  of  one  enu're  trespass,  is  a  bar  to  an  after  suit 
for  the  same  trespass ;  2nd.  Whether  a  former  recovery  can  be 
pleaded  under  tbe  general  issue  and  notice ;  and,  3rd.  Whether 
the  county  court  did  right  in  receiving  parol  evidence  of  what 
tbe  defendants  contended  for  under  the  plea  of  not  guilty,  and  tbe 
reasonson  which  tbe  justice  gave  his  judgement,bere  pleaded  in  bar. 

1 .  It  is  contended  that  tbe  first  suit  operates  as  a  legal  and 
perpetual  bar  to  this  and  all  other  suits  for  the  same  trespass, 
whether  tbe  whole  trespass  or  a  part  was  declared  for  in  that  suit. 
1  Sw.  Dig.  533, 752-3.  This  we  take  to  be  the  rule  in  England,, 
and  through  tbe  United  States.  But  in  this  state  we  have  strong 
reasons  for  adhering  to  such  a  rule.  Suppose  A  attaches  the 
goods  of  B,  to  the  value  of  41^1000,  and  C  claims  them  as  bis  prop« 
erty';  but  not  willing  to  risk  tbe  whole  in  one  suit,  brings  a  suit  be- 
fore a  justice  for  such  articles  as  are  worthless  than  j^lO,  and  re- 
covers, and  continues  to  bring  suits  in  the  same  manner  until  tbe 
justice  has  brought  within  his  jurisdiction  and  tried  a  thousand  dol- 
lars trespass,  and  made  4^1 000  costs,  and  A  is  bound  to  submit, 
owing  to  the  final  jurisdiction  of  tbe  justice  for  sums  less  than 
4^10.  It  is  believed  if  no  rule  has  been  established  in  this  state, 
as  laid  down  by  Judge  Swift,  it  is  high  time  there  should  be, 
both  for  the  same  reasons  that  have  governed  other  courts,  and  that 
our  statute  renders  such  a  rule  essentially  necessary. 

2.  The  statute  (p.  88)  fully  and  clearly  authorizes  this  method  of 
pleading  a  former  recovery.  The  words  of  the  statute  are  too 
conclusive  to  admit  of  a  doubt* — ^i2tee  vs«  PoUard^  1  Tykr^  230 ; 
1  Sw.  Dig.  614,  615  ;  Barney  vs.  Ooff  et  al.  1  Chip.  Rep. 
304  ;Lyman  vs.  Dorr  et  al.  1  Jik.  JRep.  217. 

3.  The  facts  set  forth  in  the  case  whioh  shows  tbe  reasons  on 
whicb  tbe  justice  gave  his  judgement,  were  facts  improper  for  tbe 
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eoooty   court  to    ioquire  ioto,  and  oagbt    to  be  laid  out  o^^^j^n^*^'' 
ifae  case.     Tbejr  must  haFe  been  drawn  from  the  magistrate.  No       18^> 
court  can  swear  up  or  down  their  records.    If  either  party  wish      ciark 
the  records  more  full,  they  may  apply  to  the  court  and  obtain  thatu^^J^^nj 
object*    To  suffer  a  justice  to  swear,  would  tend  to  defeat  our 
most  sacred  rights.     The  case  shows  that  the  judgement  of  the 
justice  was  upon  'the  general  issue,  and  that  pleas  in  abatement 
were  previously  determined.    The  finding  offsets  by  the  court 
are  precisely  as  if  found  by  a  jury.    It  is  by  agreement  of  the 
parties  that  the  court  may  find  the  facts,  and   render  judgement^ 
vpoa  them.    No  distinction  can  exist  in  this  respect  between  the 
county  court  and  a  justice's  court.     If  there  should  be  a  difller-* 
eoce  it  would  destroy  the  analogy  of  the  law.     The  principles  must 
be  the  same  in  either  court.     And  if  so,  it  would  follow,  that  if  the 
justice  could  be  a  witness  to  the  reasons  on  which  be  gave   bis 
judgement,  why  not  call  on  the  by-standers  and  prove  that   ttie 
justice  reasoned  incorrectly  from  the  evidence  ?  And  why  not  call 
on  the  jury,  in  case  of  jury  trials,  and  prove  by  them  the  reasons 
lor  (heir  verdict  ?  By  the  statute  h  would  be  impossible  for  wry 
other  court  to  reverse,  correct,  or  in  any  way .  examine  into,  the 
judgement  of  a  justice  by  any  process  whatever.     And  if  the 
county  court  could  not  inquire  mto  it  in  any  way,  either  "  by  a 
writ  of  error,  eertiararij  or  any  other  process  whatever,"  it  must 
he  very  idle  to  inquire  what  that  judgement  is  made  qp  of. — SiaL 
p.  126fSee.  7.  This  case  sets  forth  that  the  defendants  contended 
before  the  justice,  that  as  the  property  was  not  moved  when  the 
plaintifiTtook  out  her  writ,  they  were  not  guilty.     But  it  appears 
that  the  property  was  taken  by  serving  the  writs  upon  it  previous 
to  the  date  of  her  writ,  and  removing  it  before  her  court,  in  pursu- 
ance of  that  attachment.     Now  can  it  be  material  to  the  validity 
of  a  judgement,  whether  the  party  contends  fer  legal  principles  or 
not  ?  It  weuld  be  very  strange  that  that  should  make  the  judge- 
ment void  or  voidable,  or  even  affect  it  in  the  least,  after  judge- 
ment rendered,  recorded,  and  not  appealed  from.     Attaching 
property  is  all  the  act  necessary  to  make  the  plaintiff  and  officer 
liable  in  trespass.    The  property  by  attaching  is  placed  in  the  cus- 
tody of  the  law,  and  is  out  of  the  custody  and  the  control  of  the 
owner.     He  could  not  oppose  the  officer  or  his  receipters  mov- 
ing the  property  whenever  they  would,  until  the  aitachmeni  is  dis^ 
solved, 

10 


U  CASES  IN  THE  SUPREME  COURT 

^^'"****''*'  Hutchinson,  C  J.,  pronounced  the  opinion  of  the  CourL"^ 
1832.  '  This  IS  an  action  of  trespass^  to  which  the  defendant  pleaded  the 
Clark       general  issue,  and  gave  noticq  in  writing,  according  to  the  provis- 

H^^^^^^^ions  of  the  statute,  that  he  should  give  evidence,  under  said  plea, 
ihat  the  ptaintifi  heretofore  brought  an  action  of  trespass,  for  the 
same  cause  of  action,  and  on  trial  the  defendants  recovered  judge- 
ment for  their  cost.  The  issue  was  joined  to  the  court,  and  they 
found,  and  placed  upon .  the  record,  a  special  statement  of  facts, 
upon  which  said  county  court  decided  in  favor  of  said  defendants* 
To  which  the  plaintiff  excepted,  and  brought  the  case  up  to  this 
Court.  The  only  question  presented  is,  whether  the  facts  found 
by  the  county  court  furnish  a  good  bar  to  this  action.  For,  ad- 
mitting the  defence  correctly  presented  by  a  special  notice  under 
the  general  issue,  yet  the  facts  must  be  such  as  would  prove  a 
good  plea  in  bar  of  a  former  recovery.  Such  plea,  if  made,  must 
set  forth  the  former  action  and  decision  therein,  and  aver,  that  the 
subject  matter  of  the  said  two  actions  was  one  and  the  same  ;  and 
that  the  merits  of  the  said  6rst  action  were  adjudicated  and  de- 
cided. And,  if  such  a  plea  is  traversed  by  a  plea  of  nul  tiel  re- 
€ordi  the  record  only  is  necessary  to  prove  the  plea.  But  the 
.  plaintiff  may  new  assign,  and  show,  that  he  relies  upon  a  difierent 
trespass  from  that  which  the  defendant  justi6es,  or  be  may  trav- 
erse the  allegation  of  the  cause  of  action  being  the  same  in  each 
suit,  in  either  case,  parol  testimony  is  necessary,  and  clearly 
admissible  on  the  issue,  which  brings  in  controversy  the  question  , 
of  the  identity  of  the  two  causes  of  action.  Such  was  clearly  the 
character  and  object  of  the  parol  testimony,  which  the  county 
court  must  have  heard  in  order  to  have  found  the  facts,  which  they 
have  put  into  this  case.  How  far,  then,  would  liiese  facts  prove 
a  good  plea  in  bar,  if  such  had  been  specially  pleaded  ?  It  is  clear, 
that  both  actions  were  brought  for  the  taking  of  the  same  boards* 
And  the  defendant  contends  that  both  were  for  the  same  taking. 
The  facts  were,  that  the  defendants  attached  the  property  in  ques- 
tion on  the  1 5th  of  April,by  virtue  of  a  writ,' that  was  not  against  the 
plaintiff,  but  did  not  remove  the  same  from  the  place  where  they 
found  it.  The  plaintiff  brought  her  action  for  it  on  the  17th  of 
said  April,  the  court  to  be  on  the  27tli  of  the  same  monih.  After 
tlie  commencement  of  the  action,  and  before  the  day  of  trial,  the 
defendants  carried  away  the  property.  And  for  this  carrying 
away,  the  present  action  was  brought ;  and  the  plaintifi  failed  in 
ihe  first  action,  because  it  was  brought  before  there  was  any  actu- 
al carrying  away  of  the   property.     The  qiicstion  raised   in  this 


r 


1 
I 


OP  THE  STATE  OF  VERMONT.  7i 

action  could  not  have  arisen  in  the  first,  unless  upon  the  ground,  Grahd^slb, 
ihat  the  carrying  away  ol  the  property,  after  the  commencement  isa^' 
of  the  action,  should  be  considered  to  have  relation  back  to  the  "^^ 
first  attachment,  and  be  treated  as  if  then  done.  This  would  beu  . "'-  . 
difficult,  unless  ttiere  was  an  actual  taking  possession  at  the  first 
atttcbment,  or  leaving  a  copy  with  the  town  clerk,  which  was  not 
done  in  this  case.  For  aught  that  appears,  the  officer  may  have 
done  what  he  returned  as  an  attaching  of  this  property,  and  might 
so  return,  i(  about  to  follow  it  up  with  immediate  removal,  and 
it  might  be  uo  such  meddling  as  to  be  a  trespass  upon  the  plain- 
tjflv  till  actual  removal ;  as  the  writ  was  not  against  the  plaintifl^. 
The  defendants  might  even  have  been  liable  to  an  action  of  tres- 
pass for  breaking  and  entering  the  plaintifi''8  close,  and  yet  not  been 
liable  to  an  action  of  trespass  for  any  thing  they  did  to  this  person- 
al property.  Now,  if  any  such  thing  could  have  existed,  and 
yet  the  defendants  not  liable  in  said  first  action,  such  a  state  of 
things  should  now  be  presumed,  after  a  decision  of  the  first  suit 
in  favor  of  the  defendants,  upon  the  plea  of  not  guilty.  That  ve- 
ry decision  carries  with  it  the  fact,  that  no  trespass  was  commit- 
ted, when  tiie  action  was  commenced.  This  decision  would  be 
correct,  if  the  officer,  in  serving  his  writ  upon  Tracy,  merely 
made  an  ideal  attachment  of  this  property  of  the  plaintiff,  and  nev- 
er in  any  sense  got  it  into  his  custody  till  after  he  was  sued. 
And  such  we  must  now  presume  was  the  case  :  for  otherwise,it  is 
very  improbable,  that  the  plaintiff  would  have  failed  in  her  first  ac- 
tion^ The  facts,  presented,  show,  that  this  suit  is  brought  for  that 
unequivocal  trespass,  which  clearly  entitles  the  plaintiff  to  recover 
the  value  of  the  property  taken.  This  suit,  then,  must  not  be 
barred,  by  reason  of  the  defendants  having  recovered  in  the  other 
action  which  ^  was  commenced  before  this  carrying  away  of  which 
the  plaintiff  now  complains.  The  defence  set  up  in  this  case  is 
so  technical,  and  savours  so  little  of  equity,  that  it  ought  not  to  pre- 
vail until  made  out  in  the  most  conclusive  manner.  And  the  act 
of  carrying  away  of  the  property  now  complained  of  may  be  view- 
ed as  distinct  from  the  first  attachment.  Suppose  the  defendants 
had  let  the  property  remain  as  it  was  till  after  the  trial  in  the 
plaintifPs  first  suit,  and  the  plaintiff  failed  to  recover  for  want  of 
proof  that  the  defendants  had  intermeddled  to  her  injury,  and, 
when  that  trial  was  over,  the  defendants  carried  ofi  the  property, 
could  it  be  suspected,  that  the  plaintiO  was  left  without  remedy 
for  this  Jast  taking  ?  Or,  if  the  plainiiff  hacf  recovered  nominal 
damages  for  the  first  taking,  and  that  only,  because  the  property 
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Grand-Islx,  yet  remained  io  the  possession  and  under  the  control  oftheplaintifT, 

January  f      -^  ^  i   i 

^1832.       could  the  defendants,  after  that,  carry  away  the  property  ,and  the 
dark       plaintiff  he  left  without  remedy  ?  The  actual  carrying  away  must 
HarringtoBeiai'^  literally  a  Continuance  of  the  first  taking,  or  so  unjust  conse- 
sequences  must  not  follow. 

A  suggestion  has  been  made,  that  the  present  action  is  brought 
for  some  swine,  not  included  in  the  first  suit,  but  attached  and  ta- 
ken with  the  other  property.  This  does  not  vary  the  case,  as  it 
respects  the  bar  of  the  action ;  and  the  plaintiff's  counsel  seem 
not  to  urge  it  at  all. 

The  judgement  of  the  county  court  is  reversed,  and  judgement 
is  rendered  for  the  plaintifi  upoa  the  (acts  contained  in  the  case. 
WiLLfAMs,  J.,  dissenting. 
Harrington^  for  defendants 
Broumy  for  plaintiff. 


■'^-'^•'^B'^'*'^" 


CHirTENDKN,  Heman  Lowry  vs.  Philip  Walker. 

JJecembert 


1831. 


Parol  evidence  is  admiwible  in  trover  ti^nai  a  third  person,  to  show  tliat  an  execn- 
tjon  was  delivered  to  the  officer  who  served  tlie  aClacbmenty  within  thirty  days  from 
the  rendition  of  the  judgcraent. 

Such  third  person  cannotbe  permitted  to  question  the  regularity  of  the  judgement  of  a 
justice  of  the  peace,  through  want  of  continuances,  or  the  giving  of  bonds  as  the  Ia>w 
requires,  while  the  execution  is  not  set  aside  by  regyJarprocet<9. 

When  an  officer  attaches  personal  property,  such  as  hay,  and  leaves  copies  with  the 
town  clerk  as  the  statute  provides,  the  attachment  gives  him  sufficient  title  and  pos- 
session to  maintain  trover  against  one  who  has  converted  the  same  property. 

The  defendant,  in  such  case,  is  only  liable  for  the  property  he  has  actually  converted, 
or  aver  which  he  had  some  control,  wheo  be  forbade  the  officer's  selling  i,t. 

This  was  an  action  of  trover  for  1 50  tons  of  hay,  1 50  shocks 
of  wheat,  and  100  shocks  of  oats.  The  defendant  pleaded  not 
guilty,  and  ihe  issue  was  joined  to  the  country.  The  plaintiff  ob- 
tained a  verdict  for  his  full  damages ;  and  the  case  was  brought  up 
to  this  Court  on  exceptions  taken  by  the  defendant  on  said  trial. 
The  material  facts,  disclosed  in  the  exceptions,  were  these  :  The 
plaintlf},  as  sheriff  of  the  county  of  Chittenden,  attached  the  prop- 
erty in  c[uestion,  by  virtue  of  several  writs  of  attachment,  some  of 
which  were  made  returnable  before  a  justice  of  the  peace,  and 
one  was  made  returnable  before  the  county  court.  The  property 
was  not  moved  by  the  plaintiff,  but  copies  left  with  the  town  clerk. 
These  writs  were  in  favor  of  several  creditors,  and  were  alt 
against  one  Elihu  C.  Barber.  Judgement  was  rendefed  in  all 
lUese    suits,   and  the  creditors  took  out  their  executions,  and  de-t 
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Krered  them  to  the  fdaintiflf,  to  be  levied  oa  the  property  attached,  ^n'",^^'"' 
The  plaiptiff  advertised  the  property  for  sale ;  and,  oo  the  day  of      i83i. 
sale,  the  defeodaot  pretended  he  had  bought  it  of  Barber^and  for-     Lowi^y 
bade  the  plaintiff  from  selling  it.    The  defendant's  counsel  did  not    ^^jj^e^, 
insist  upon  any  title  in  the  defendant  by  virtue  of  this  sale.    It  also 
appeared,  that  the  defendant  bad  taken  a  part  of  said  property  into 
Itis  possession,  and  converted  it  to  his  own  use.     But  it  did  not 
appear  that  he  had  any  control  over,  or  actual  possession  of,  the 
remainder.    It  did  not  appear,  that  the  defendant  had  had  per- 
sonal notice  of  said  justice's  suits,  nor  that  any  continuances  were 
had  to  give  biro  notice,  nor  that  any  bonds  were  given  before  the 
issuing  of  the  justice's  executions,  as  required  by  statute,  where 
the  defendant  is  out  of  the  statd ;  nor  was  there  any  minute  made 
by  the  plaintifi  on  said  county  court  execution  of  the  time  when 
the  same  was  delivered  to  him :  but  parol  evidence  was  admitted 
to  prove  this.     The  defendant  contended,  that  the  plaintiff  could 
not  maintain  the  action  for  want  of  actual  possession  of  the  prop-  « 

erty ;  and  that  if  be  could  recover  at  all,  it  must  be  only  for 
the  property  actually  converted  by  the  defendant.  Upon  all  the 
questions  raised,  the  court  instructed  the  jury  in  favor  of  the  plain- 
tifi^ and  exceptions  were  taken  by  the  defendant  to  all  the  decis  • 
ions  made  on  said  trial.  The  jury  returned  a  verdict  for  the 
whole  claim  of  the  plaintifi.  These  exceptions  were  argued  at 
this  term. 

C  Adami^for  the  drfendanU — 1.  Leaving  a  copy  at  the  towa 
clerk's  office  does  not  amount  to  any  taking  of  the  property. 

2.  Leaving  a  copy  may  create  a  lien  which  will  bind  the  prop- 
erty against  subsequent  sales  or  attachments,  but  creates  no  oth- 
er right. 

3.  Plaintiff  had  no  sufficient  interest  in  the  goods  attached  to 
enable  him  to  sustain  this  suit. — Chit.  PL  150  ;  2  Esp.  A".  P. 
182  ;  WUbraham  vs.  Snow^  2  Saund.  47. 

4.  The  forbidding  the  sale,  was  not  a  conversion. — Chit,  PL 
ld7  ;  6  Bae.  M.  679  ;  Laae  vs.  Clarkj  2  Mod.  245. 

5.  The  executions  were  improperly  admitted. — Statuiej  129; 
Statute^  21^. , 

Bailey  and  Allen^  for  the  plaintiff. — I.  The  first  question 
made  by  defendant  is,  wh  ether  the  plaintiff  has  lost  his  lien  on 
the  property  attached  at  the  suit  of  Emerson  and  Orvis  by  neg- 
lecting to  indorse  on  the  execution  the  time  when  he  received  the 
same. 
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^^Uef^!er^'  J •  This  objection  to  ibe  plaiotiff 's  recovery  is  founded  on  the 
1831.  10th  section  of  the  act  directing  the  mode  of  levying  and  serving 
Lowiy  executions,  {Camp.  Lawsy  p.  213,)  which  prescribes  that,  "ev«* 
Wdiker.  ^^Y  sheriff,  constable,  or  other  officer ,to  whom  any  execution  shall 
be  delivered,  upon  the  receipt  of  the  same,  shall,  without  fee,  en- 
dorse upon  the  back  thereof,  the  day  of  ihe  month  and  year, 
when  he  received  the  same.  And,  if  two  or  more  executions 
shall  be  delivered  against  the  same  person,  that  Which  was  first 
delivered  shall  be  first  satisfied/'  It  is  observable  that  this  act  relates 
wholly  to  the  service  of  executions,  and  contains  no  reference 
whatever  to  attachments.  The  latter  clause  of  the  section  is  a 
key  to  the  object  oi  the  whde.  The  design  of  the  section  is  to  se* 
cure  a  priority  of  service  to  the  execution  first  delivered,  and  the 
first  clause  is  introduced  for  no  other  purpose  than  to  ensure  the 
execution  of  the  latter.  It  is  merely  intended  to  provide  a  meth- 
od of  establishing  the  priority  of  right  between  difierent  execu- 
tions. It  is  directory  to  the  officer,  and  the  statute  has  annexed 
no  forfeiture  to  its  non-observance.— See  Beallt  vs.  Chiemseyy  8 
Johns.  Rep.  41,  where  this  point  is  expressly  decided. 

2.  The  files  and  papers  made  a  part  of  the  case,  show,  that  the 
judgement  in  favor  of  Emerson   and  Orvis  was  not  rendered 
until  after  the  commencement  of  plaintiff's  action,  and  the  entry 
thereof  in  court ;  and  the  cause  must  be   tried  upon  the  facts  as 
they  were  either  at  the  time  of  the  service  of  (he  writ,  or  of  join- 
ing issue,    and  the  defendant   certainly  cannot  under  this   plea 
avail  himself  of  a  defence  which  arose  after  the  pleadings  were 
closed.  Had  the  cause  been  tried  at  the  term  tvhen  issue  was  ta- 
ken on  the  plea,  no  such  question  could  have  arisen,  because  the 
thirty  days  had  not  then  expired.     The  right  of  the  plaintiff  at  (he 
time  of  the  conversion  was  perfect,  nor  bad  it  been  defeated,   if 
at  all,  at  the  time  the  issue  was  taken  ;  and  as  the  defendant  claims 
no  right,  he  cannot  now  question  that  of  the  officer.     As  against  a 
wrong  doer,  it  is  enough  if  the  plaintifThas  scintilla  jurisy  and  this 
fae  has  by  reason  of  his  responsibility  to  the  principal  debtor,  even 
if  the  lien  would  have  been  lost  as  against  a  bona  fide  purchaser. 
— Cribhs  vs.  Chasey  10  Mass.  Rep.  126  ;   Whiitier  vs.  Smith  et 
ah  11  Mass.  Rep.  211.     Indeed,  original  plaintifis  need  not  have 
taken  out  execution  at  all. — White  vs.  Bagley,   7  Pick.  288  ; 
Cooper  vs.  Mowry  ei  al.  16  MasSy  Rep.  5 ;  Jenny  vs.  Rod- 
many  16  Mass.  Rep.  464 ;  Burrows  vs.  Stoddardy  3  Conn.  Rep. 
431. 
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D.  Can  the  officer  maintain  trover  without  having  removed  theCHiTTKNDKw 
goods?  The  statute  {Camp.  Laws^  p.  107)  provides,  that  an  at-  183!. 
tacbmertt  by  leaving  ?i  copy,  &c.,  "  shall  be  as  effectual  to  hold  Lowry 
said  property,  against  all  subsequent  sales,  attachments,  or  exe-  ^vaik'er. 
catioDS,  as  if  said  property  had  been  actually  removed,  and  taken 
into  the  possession  of  such  officer.''  These  general  words  seem 
intended  to  put  the  attachment  on  the  same  footing  as  those  made 
in  the  ordinary  mode  by  removing  the  property.  The  act  des- 
cribes the  property  as  ^'  subject  to  waste  by  removal,"  and 
was  doubtless  intended  for  the  benefit  of  the  debtor,  and 
not  for  the  convenience  of  the  officer.  It  could  not  have 
been  to  abridge  the  right  ol  the  officer  to  control  the 
property  so  attached  ;  and  if  not,  it  cannot  be  supposed  the  legisla- 
ture meant  to  change  the  mode  of  enforcing  that  right.  Suppose 
property  so  attached  is  eloigned  by  one,  without  right ;  must  the 
officer  be  left  to  his  remedy,  by  special  action  on  the  case,  against 
ibe  ioTt  fea<or,who,perhaps,may  be  wholly  irresponsible  ?  and  may 
he  not  rather,  as  in  other  cases,  enforce  his  lien  by  a  re-caption  of 
the  property  ?  The  officer  must  have  the  right  to  convert  his  con- 
structive possession  into  an  actual  one  at  any  time  ;  and  all  the  act 
has  done  is  to  change  the  indicia  of  his  possession.  In  ordinary 
circumstances,  a  change  of  the  legal  possession  of  personal  prop- 
erty is  evidenced  by  its  removal,  and  a  removal  is  necessary  only 
for  the  purpose  of  giving  greater  notoriety  to  the  transaction.  In 
this  case  the  act  has  provided  a  different  mode  of  giving  notoriety 
to  the  attachment.  But  providing  a  new  mode  of  establishing  a 
right  does  not  take  away  that  right.  If  by  the  attachment  the 
officer  acquires  a  right  of  reducing  the  property  into  his  possession, 
he  may  maintain  trover  against  any  one  who  interferes  with  that 
right. — Merrill  vs.  Sawyer  and  Bryant,  8  Pick.  397  ;  2  PhiL 
Ev.  118;  1  ChU.  PL  161-2  ;  Fowler  vs.  Dawn,  1  jB.  fc  P. 
45  ;  6  Bae.  Ab.  682. 

III.  Upon  the  question,  as  to  the  sufficiency  of  the  evidence  to 
show  a  conversion  of  the  whole  property,we  cite,  Gibbs  vs.  ChasCy 
\Q  Mass.  Rep.  125;  Bristol  vs.  Burt,  7  Johns.  Rep.  254  ; 
Baldwin  vs.  Cole,  6  Mod.  212  ;  6  Bac.  Abr.  679 ;  Richardson 
vs.  Atkinson^  1  Strange,  576  ;   3  Starkie^s  Ev.  1493  ;  2  Esp. 

j>r.p.  191. 

IV.  A  further  question  is,  whether  the  lien  is  lost,  as  to  those 
attachments  where  judgements  were  taken  without  a  continuance 
or  bail  for  review.  It  is' sufficient  to  observe  on  this  point,  that 
ihe  case  does  not  show  (nor  was  such  the  fact)  that  Barber  was 
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CHiTTBNDBirout  ofthe  state,  at  the  time  the  writs  were   ser7ed:and  this  the 

December,  ' 

1831.  court  will  not  presume.  But  were  this  otherwise,  the  defendant 
Lo~  in  this  action,  being  a  iortjea^or^  could  take  no  advantage  of  the 
Wdker  Q^S^^c^  ^^  plaiotifli  in  this  action.  The  executions  were  r^ular 
in  point  of  form,  and  the  oflScer  was  bound  to  execute  them,  by 
levying  them  on  the  property  he  had  attached.  He  could  not 
know,  nor  would  he  have  a  right  to  inquire,  whether  notice  was 
proved  to  the  court ;  and  in  an  action  against  him  by  the  original 
plaintiffs  for  neglecting  to  levy  the  executions,  he  could  not  show 
a  want  of  notice  to  a  judgement  debtor  as  a  defence,-^  6  Bac.  Abr, 
166.J  Being,  therefore,  bound  to  levy  upon  the  property,  he 
may  maintain  an  action  against  any  one  who,  without  right,  pre- 
vents him  from  discharging  that  duty. 

Hutchinson,  C.  J. ^  pronounced  the  opinion  of  the  Court. — 
The  first  question  raised  upon  the  record  is,  whether  it  was  com- 
petent for  theplaintifi,whoseduty  it  was,on  receiving  the  execution, 
to  enter  thereon  theday,month  and  year, when  the  same  was  delive- 
red to  him,  to  prove  the  same  by  parol  testimony  ?  There  seems  to  be 
no  difficulty  in  this  question,  in  the  present  case,  for  the  plaintiff's 
lien  upon  the  property  was  established  by  his  service  of  the  attach- 
•inent.  This  lien  must  remain  in  the  officer  for  the  benefit  of  each 
creditor,  so  long  as  such  creditor  pursues  bis  lien,  created  by  the 
attachment.  When  the  lien  of  the  creditor  is  off,  the  sheriff  holds 
for  the  benefit  of  the  debtor.  The  defendant,  in  this  case,  does 
not  even  contend  that  he  has  made  out  such  a  purchase  from  Bar- 
ber, Uie  original  debtor,  as  to  stand  in  his  right,  and  hold  where 
Barber  might  hold.  He  stands  a  stranfi;er  to  title,  and  has  no 
right  to  call  in  question  what  might  be  litigated  by  the  creditor 
and  debtor.  The  plaintiff  is  liable  to  one  or  the  other,  and,  as 
between  these  parties,  it  is  unimportant  whether  the  execution 
were  delivered  to  the  officer  within  thirty  days  from  the  rendition 
of  the  judgement,  or  at  a  later  period.  This  first  exception  of  the 
defendant  is  overruled. 

The  same  reasoning  will  dispose  of  the  question  in  regard  to  the 
regularity  of  the  several  executions  issued  from  the  justice  courts. 
If  the  creditors  lost  their  lien  by  not  pursuing  with  regularity,  that 
results  in  the  revived  right  of  the  debtor,  and  the  plaintiff  would 
be  liable  to  him.  This  objection  cannot  avail  the  defendant. 
Even  Barber  himself  ought  not  to  be  permitted  to  treat  these  ex- 
ecutions as  irregular  and  void,  before  instituting  some  process  to 
set  them  aside.     If  the  court  never  had  jurisdiction,  the  execution 
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ifodd  be  Toid  of  course  ;  but,  wbeo  the  action  is  once  regularly  ^^'n]^^"* 
before  «  court  of  competent  jurisdictioo,  so  gross  an  irregularity       i83i. 
as  to  render  tbe  after  proceedings  void,  is  not  to  be  presumed  Towry 
merely  from  a  defect  in  the  record,  to  show  a  notice  proved,  or     wHkec 
actual  appearance  of  the  defendant.     On  a  writ  of  audita  querela^ 
or  motioD  to  set  aside  the  execution,  the  fact  of  notice  may  be 
enquired  tnlo.     If  either  of  these  prevail,  the  creditor  may  sec 
out  anew,  and  pursue  his  daim  with  regularity. 

The  defendant  further  objects,  that  the  plaintiff  has  no  sufficient 
title  or  possession  to  recover  in  this  action,  because  he  never 
moved  the  property  from  the  custody  of  Barber.  The  Court, 
however,  consider,  that  the  leaving  the  copies  with  the  town  clerk, 
according  to  the  provisions  of  the  statute,  has  the  same  effect  to 
create  a  lien,  or  a  right  of  action,  as  an  actual  removal  of  the  prop- 
erty would  bave  had.  The  attaching  officer  has  the  legal  custo- 
dy, after  leaving  the  copies,  of  such  property  as  this,  during  the 
pendency  of  the  suit,  and  he  alone  can  maintain  an  action  for  it, 
for  the  benefit  of  the  attaching  creditor. 

With  regard  to  the  extent  of  the  plaintiff's  claim,  the  instructions 
given  to  tbe  juiy  were  asfollows,  to  wit :  *^  That  if  the  defendant  in- 
termeddled with  the  property,  by  taking  a  part  of  it,  or  forbidding 
the  sale  by  the  officer,  it  was  a  conversion  of  the  whole ;  and,  in  that 
case,  he  would  be  responsible  to  tbe  amount  of  all  (he  claims,  pro- 
vided the  same  did  not  exceed  die  value  of  the  property,  alleg- 
ed to  be  converted  by  the  defendant.'*  We  think  the  instructions 
upon  this  poini  incorrect,  unless  the  proof  had  gone  further,  and 
shown,  that  die  defendant  had,  in  some  way,  some  control  over 
the  property,  such  as  standing  upon  timber,  in  one  case  cited ;  or 
having  soldiers  around  him  to  aid  him  in  keeping  the  property, 
as  in  another  case  cited.  The  defendant  is  only  liable  for  what 
he  was  pioved  to  have  actually  converted,  or  to  have  taken  some 
control  over,  more  than  merely  to  forbid  tbe  officer  to  selL 
For  this  incorrectness  in  the  charge,  a  new  trial  is  granted. 

C  Adamsy  for  defendant. 

Bailey  fy  Marshy  and  H.  AlUn^  for  plaintiff. 

II 
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CHiTTExpKif,  Daniel  Staniford.  v$.  Thaddeus  Tdttle. 

December,  ,,      At  % 

1831.  (In  Chancery.) 

The  statute  of  limitations  bars  claims  In  eqnify  as  well  as  those  at  law. 

Where  a  demand  is  necessary  to  perfect  a  claim,  the  statute  only  runs  from  a  demand 
made. 

9bch  demand  may  as  well  be  presumed,  as  any  oAer  fact',  froiR lapse  of  time,  and 
such  dealings  between  the  parties,  as  tender  it  Tery  improbable^  tfaatlbe  claim 
could  have  been  forgotten  while  it  waa  worthy  of  any  consideration. 

The  presumptiTe  bar  attaches,  in  twenty  year?,  where  there  is  notliing  proved  to 
remore  it :  and  especiidly  where  the  transaetiQns,  proved^  tettd  to  aid  the  prescunp- 
tioBk 

The  orator,  in  his  bill  of  complaint,  claimed  an  account  of  the 
defendant's  agency,  undertaken,  as  the  orator  averred,for  the  joint 
benefit  of  the  orator,  the  defendant,  and  one  John  Fay,  now  de- 
ceased, in  relation  to  certain  lands,  to  which  they  had  a  joint 
claim,  but  of  which  their  title  needed  confirmation  ;  and  alleging 
that  TStUle  was  to  take  care  of  these  lands,  and  procure  vendue 
titles,  or  other  titles,  in  confirmation  of  theirs,  as  by  a  stipulation 
in  writing  signed  by  Tuitlet  and  dated  March  the  12th,  1803 ; 
and  averring,  that  the  defendant  had  received  titles  to  lands,  and 
monies,  for  the  joint  benefit  of  the  three,  and  yet,  though  reques- 
ted, refused  to  render  any  account  of  his  agency,  or  to  pay  over 
the  monies  so  received,  or  transfer  the  titles  so  received — and 
prayed  for  an  account,  and  general  and  special  relief. 

The  defendant  pleaded  the  statute  of  limitations,  declaring  that 
the  cause  of  action,  if  any  ever  accrued  to  the  orator,  accrued 
more  than  six  years  before  the  commencement  of  this  suit;  and 
denied  that  he  ever  promised  to  account  with  the  orator  within 
that  time.  He  also  pleaded,  that  more  than  twenty  years  had 
ehpsed'  since  any  claim  had  been  set  up  by  the  orator  under  said 
contract,  adding  the  appropriate  averment. 

The  defendant  also  answered  the  same  thing,  and  alleged  that 
various  dealings,  lawsuits  and  settlements  had  existed  between  him 
and  the  orator  ;  and  he  presumed  all  these  matters  settled  more 
than  twenty  years  before  the  commencement  of  this  suit,  and  in- 
sisted upon  the  presumptive  bar. 

The  answer  was  traversed  by  the  orator.  And  be  produced 
the  testimony  of  Mr.  Crame,  the  subscribing  witness  to  the  written 
contract  of  March  12th,  1803,  which  suflSciently  proved  the  exe- 
cution of  the  contract,  which  the  defendant  neither  admitted  nor 
denied  in  his  answer. 

The  defendant,,  in  order  to  aid  the  presumption^  on  which  he 
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relied,  produced  the  following  deeds,  or  copies  of  deeds,  from  the^^'^'-^*^^ 
record,  which  were  read  without  any  objection.     One  from  Sam-      i83i. 
uel  Hitchcock  to  the  defendant,  the  orator  and  said  John  Fay,    staniford 
dated  No7ember20tb,  1805,  of  one  whole  right  of  said  land  ;  id-      ^^^^ 
so  a  deed  from  the  orator  to  the  defendant,  dated  December  3d, 
1805 ;  also  a  deed  from  said  Fay  to  the  defendant,  of  the  same 
date  :  each  of  these  deeds   conveyed  some  part  of  the  lands  in 
question.     The  defendant  also  produced,  and  proved,  copies  of 
five  notes  given  to  him  by  the  orator,  and  dated  in  the  year  1799, 
payable  at  different  times:  one  payable  in  April   1803,  and  one 
payable  in  November,  1805,  with  an  indorsement  thereon  of  pay- 
ment, dated  in  January,  1806. 

The  present  bill  of  complaint  was  entered  in  Court  at  the  term 
io  January,  1825. 

Bailey  Sf  Marth^  for  orator. — 1.  From  the  nature  and  ob- 
jects of  the  contract  between  Staniford^  Tutile  and  Fay,  as  they 
appear  on  the  face  of  it,  a  considerable  length  of  time  would  evi- 
dently be  necessary  to  enable  lutih  to  carry  it  into  complete 
execurion.  No  period  was  limited  within  which  he  was  required, 
or  could  be  expected,  to  fulfil  the  duty  which  he  had  undertaken. 
The  parties  could  not  determine  by  what  day  or  year,  Tuitle 
could  perfect  or  strengthen  their  titles  to  the  lands  in  question,  or 
^'  extinguish  adverse  claims  by  purchase,  or  advantageous  com- 
promise." Under  these  circumstances,  no  right  of  action  could 
accrue  till  after  a  demand,  and  refusal  to  account  4o  Stanford 
and  Fay,  or  to  release  and  give  up  the  possession  to  them  of  their 
share  or  portion  of  the  lands.  No  facts  are  charged  in  the  bill  or 
set  up  in  the  answer,  which  show  that  a  cause  of  action  existed 
in  the  orator  or  Fay,  or  the  heirs  oi  the  latter,  Jijieen  or  sixteen 
years  before  the  bill  was  filed. 

2.  But  this  is  the  case  of  a  trust.  Tuttle  was  to  hold  the 
lands,  and  to  endeavour  to  accomplish  certain  objects,  for  their 
joint  benefit  and  use.  His  possession  was  the  possession  of  Stan- 
iford  and  Fay.  The  trust,  too,  was  created  by  the  act  of  the 
parties.  It  was  one  of  which  a  court  of  equity  has  exclusive  juris- 
diction, there  being  no  adequate  remedy  at  law. 

3«  The  statute  of  limitations  does  not  attach  to  a  trusty  especial- 
ly, if  it  be  created,  not  by  operation  of  law  merely,  but  by  the 
act  of  the  parties.  Nor  can  a  trust  estate  be  affected  by  a  pre- 
sumptive limitation,  or  the  lapse  of  time,  as  between  the  trustee 
and  the  cestui  que  trust, — Hovenden  vs.  LordAnnesley,  2  Sch. 


vs. 
Tattle. 
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CHnTOWDEs^  Lef,  533  .  Chahnondley  vs.  CUntm  and  others^  2  -Wer.  Rep. 

1831.  '    ^6-7  ;  Hopkinf  ts  Hopkins,  1  Atk.  581 ;  Deeauche  vs.  iSove- 

staniford  ^*^''>  ^  •'•  ^*  -'^P-  1^0, 216  ;  Aam  vs.  Blood  good,  7  J.C.  Rep. 
421  ;  8ug.  Vend.  270-2. 

There  mttjr  be  a  seizin  of  an  equitable  estate,  but  thiere  can  be 
no  disseizin  of  it-— or,  as  it  is  said  in  Grenville  vs.  Bbfthe,  16 
Ves.  224,  there  cannot  be  an  equitable  disseizin.  A  disseizin 
must  be  of  the  entire  estate,  and  not  of'a  limited  or  partial  inter- 
est in  it— and  a  tortious  act  cannot  possibly  be  the  feondatioa  of 
an  equitable  title.  "  On  a  trust  in  equity,  no  estate  can  be  gained 
by  disseizin,  abatement,  or  intrusion." 

The  proposition  that,  as  between  the  trustee  and  the  cestui  que 
trust,  the  estate  or  interest  of  the  latter  is  not  subject  to  the  stat- 
ute of  limitations^  is  one  in  which  both  reason  and  authority  concur. 
The  only  qualification  of  which  the  rule  admits  is,  that,  in  some 
cases,  where  the  parly  might  have  had  a  complete  and  correspon- 
ding remedy  at  law,  this  Court  will,  in  analogy  to  the  period  limit- 
ited  by  law  for  prosecuting  the  claim,  hold  the  action  or  suit  to  be 
barred.  But  in  this  case,  a  court  of  law  could  not  give  adequate 
relief.  It  could  not  compel  the  parties  to  execute  conveyances 
and  releases,  nor  could  it  make  and  enforce  the  necessary  orders 
for  the  adjustment  and  fitial  settlement  of  the  matters  in  contro- 
versy. On  no  principle,  then,can(T2//^Ze  refuse  to  render  an  ac- 
count of  what  he  has  done  with  the  lands  in  pursuance  of  his 
agreement ;  and,  if  he  has  not  fulfilled,  to  surrender  and  give  up, 
so  much  of  the  estate  now  in  his  hands,  as  belongs  to  Staniford 
and  the  representatives  of  Fay. 

€?.  Adams,  Jor  the  defendant.-^i.  Nothing  is  stated  in  the  bill 
to  bring  the  subject  within  the  cognisance  of  this  Hon.  Court.  It 
is  stated  that  the  orator  and  defendant  were  tenants  in  common  of 
the  land  ;  but  this  is  not  admitted  by  the  answer,  nor  is  there  any 
proof  to  that  point.  It  is  also  averred,  that  Tutile  agreed  to  lake 
charge  of  the  land,  and,  so  far  as  the  bond  may  be  considered  as 
evidence,  this  fact  may  be  established  :  but  it  is  not  alleged,  neither 
does  it  appear ,that  Tuttle  ever  entered  upon  the  land,  or  took  any 
charge  thereof,  or  that  he  has  ever  made  any  disposition  of  the 
same,  or  of  any  part  of  it.  It  is  not  alleged  that  orator  ever  exe- 
cuted any  conveyance  of  his  interest  in  the  land  to  Tutile,  or 
that  any  thing  has  ever  come  into  the  hands  of  Tutile  for  which, 
he  ought  to  account.  It  is  then  the  common  case  of  an  under- 
taking to  do  certain  things  which  the  defendant  has  neglected  to 
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do^  and  for  which  the  orator  may  faaTO  a  remedy  at  law.  There  isCHiTTEsrav 
noching  io  the  cause  to  render  it  a  legitimate  object  of  inquiry       issi.  ' 
ID  a  graFe  Court  of  Equity.     No  title  is  shown  in  any  of  the  "^^j^^^^ 
parties,  and  it  is  quite  evident  from  the  bond,  that  these  pioneers      ^^\ 
of  civilization  bad  it  principally  in  view  to  obtain  a  title  by  some 
of  the  methods  usual  in  those  days.    And  we  submit  whether  it 
will  not  be  more  consistent  with  the  dignity  of  this  Court  to  leave 
the  parties  to  prosecute  their  legal  rights,  if  they  have  any,  than  to 
become  arbiters  between  them  in  the  division  of  their  spoil. 

2.  The  answer  is  a  denial  of  all  equity  in  the  bill.  The  an- 
swer,  it  is  true,  is  very  general,  and  so  is  the  bill.  It  fully  shows, 
however,  that  there  is  no  equitable  claim  on  the  part  of  the  orator. 
The  answer  admits  nothing  that  is  charged  in  the  bill,  and  on  the 
traverse  nothing  is  proved  excepting  the  execution  of  the  bond. 
Nothing  can  be  inferred  to  establish  any  equitable  claim  ;  and  from 
aught  that  appears,  a  court  of  law,  if  they  awarded  damages  at  all, 
couM  only  give  nominal  damages.  It  is  in  vain  to  say  that  Tut- 
tie  mast  account.  Nothing  has  ever  passed  into  his  hands ;  he 
has  never  done  any  thing,  and  has  nothing  of  which  to  render  an 
account.  It  cannot  be  contended  that  the  defendant,  by  neglect- 
ing to  answer  any  particular  charges  in  the  bill,  therefore  admits 
them.  This  would  be  a  proposition  without  any  authority  to  sup- 
port it.  If  the  answer  is  not  sufficient,  the  plaintiff  may  except 
and  compel  defendant  to  give  a  more  definite  answer  ;  but  if  he 
does  not  except,  the  answer  is  admitted  to  be  sufficient ;  and  no- 
thing can  be  considered  as  established  unless  it  is  admitted  by  the 
answer,  or  proved  by  the  testimony.  But  nothing  is  charged  in 
the  bill  except  the  joint  ownership  of  the  land  and  the  undertak- 
ing of  TuttlCf  to  take  care  of  it  ;  and  from  this  no  equitable 
claim  can  be  inferred. 

3.  But  we  contend  that  if  any  claim  ever  existed,  it  is  barred  by 
the  statute  of  limitations.  The  defendant  both  by  plea  and  in  his 
answer  claims  the  benefit  of  the  statute.  That  the  statute  of  Utn- 
itations  is  a  good  plea  in  this  Court,  as  well  as  at  law,  is  establish- 
ed by  every  elementary  writer,  and  by  numerous  adjudged  cases. 
Mitfordj  212 ;  Cooper,  261 ;  2  Mad.  308  ;  Wych  vs.  E.  T.  C. 
3  P.  Wtns.  309 ;  LMwn  vs.  Lawn,  2  Atk.  295  ;  Earl  Strafford  vs. 
Blakemajf,  3  Br.  C.  C.  305.  The  Court  will  not  sustain  a  bill 
to  redeem  after  twenty  years  possession  by  mortgagee. — Mitford, 
213;  Cooper,  254;  Jiggles  ys.  Pickerett,  3Atk.22d;Ed' 
ieU  vs.  BwJcannar,  4  Bro.  C.  C.  254.  In  Smith  vs.  Cfay,  3 
Bro.  C.  R.  639,  the  Court  refused  a  bill  of  review  after  twen- 
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years.  A  prescription  of  tweuly  years  will  bar  right  of  cont- 
tia.--Denton  vs.Jaekaon,  2  J.  C  R,  338, 

4.  There  is  no  circumstance  connected  with  the  case  to  take 
out  of  the  statute.  It  is  sometimes  said  that  a  trust  is  not  barred 
'  the  statute.  It  was  conteuded  by  the  solicitor  general  in  **** 
.Bnggt,3  Aik.  105,  and  not  disputed,  that  it  must  be  a  clear 
ibt  not  depending  on  any  account  which  the  court  would  consid- 
'  as  a  trust  to  be  taken  out  of  the  statute.     But  there  is  nothing 

the  bill,  nor  in  the  proof,  to  show  tbat  Tuttle  was  ever  a  trus- 
e.  One  cannot  well  be  called  a  trustee  when  nothing  has  pass- 
I  into  bis  hands.     A  trustee  without  a  trust  is  a  solecism. 

5.  Even  if  the  statute  of  limitations  as  such  could  not  be  plead- 
1,  the  Court  in  the  exercise  of  a  sound  discretion  will  adopt  tba 
ilesof  law  and  apply  an  equitable  bar.  ExpedU  retpMieaut 
tfinU  tUium,  is  the  maxim  of  equity  as  well  as  law.  Lapse  of 
me  has  ever  been  considered  an  equitable  bar. — Day  vs.  Dat- 
im,  2  Jokm.  C.  Rep.  1 91  ;  Stloraint  vs.  Brown,  3  Bro.  C.  R. 
33.  They  have  gone  so  far  as  to  apply  it  when  there  could  be 
0  presumption  of  any  payment. — Hercy  vs.  Dinvoody,  4  Bro. 
\.  257. 

6.  After  such  a  lapse  of  lime  the  Court  will  presume  that  the 
laimsof  plaintiff,  if  any,  have  been  satisfied  and  paid.— Jonet  n. 
"Iberville,  2  f^ei.Jun.ll.  All  statutes  of  limitation  proceed 
n  the  presumption  of  payment.  Courts  of  equity,  as  well  as 
ourls  of  law,  favor  the  vigilant,  and  ibey  who  sleep  upon  their 
gbts  have  no  claims  upon  the  aid  of  this  Court.  This  is  a  stale 
emand  of  more  than  twenty  years  standing,  and  no  reason  is  ofier- 
d,  and  none  can  be  oSered,  for  this  extraordinary  delay.  The 
elaiive  situation  of  the  parties  in  times  past,forbids  the  possibility 
f  any  claim.  From  the  facts  disclosed  in  the  answer,  the  con- 
tusion is  irresistable  that  all  claims  must  have  long  since  been 
djusted  and  settled,  if  any  ever  existed. — ^rden  v^.  Arden,  1 
'oAnf  C.  R.  316 ,  Elliton  vs.  Moffatt,  1  /.  C.  R.  46 ;  Atwu. 

;  Mod.  22  ;  fVinchelna  cases,  4  Bur.  1963 ;  3  _Starkie,  309  ; 
■  Starkie,  1090.  A  lapse  of  twenty  years  seems  to  be  fixed  up- 
n  as  s  presumptive  setdement  of  all  disputes.  It  quiets  all  de- 
naods,  even  those  upon  record.  Bonds  are  presumed  to  be 
aid.  Writs  of  error  will  not  lie.  Mortgages  shall  not  be  redeem- 
d.  Courts  of  equity  will  not  allow  a  writ  of  review.  A  quo 
xtrranto  will  not  be  allowed.  In  the  case  of  Cooper  vs.  Hum- 
ireyi,  14  Sergt.  fy  Rawle,  it  was  decided  that  a  lapse  of  twenty 
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years  was  an  absolute  bar  ;  that  it  was  a  question  for  the  court,  ^^J^l^''' 
and  diat  the  jury  had  no  discretion  on  the  subject.  is^i- 

Stanifurd 

Hutchinson,   Chancellor,   pronounced  the  decree    of   the      ^»*'^ 
Court. — ^The  only  questions,    in   this  case,    arise    upon    the 
plea  of  the  statute  of  limitations,   and  the  plea  of  the  presump- 
tive bar,  resting  upon  lapse  of  lime  and  other  circumstances  in  ev- 
idence ;  and  upon  the  same  matters  presented  and  insisted  upon, 
in  the  defendant's  answer,  which   is  traversed.    These  may  as 
well  be  considered  together,  as  to  take  a  separate  view  of  th^m. 
The  contract,  upon  which  the  orator  relies  to  show  the  agency  of 
the  defendant,  bears  date  in  March,  1803,  and  the  complaint  was 
first  entered  in  court  at  the  January  term,  1825.     So  that  more 
than  twenty  years  elapsed  after  the  making  of  this  contract  before 
the  commencement  of  this  suit.     But  the  contract  contemplated 
that  the  agency  would  continue  for  a  period  ;  but  how  long  does 
not  appear.    It  might  be  understood  to  run  but  a  few  months  or 
weeks ;  and  it  might  be  understood  to  run  for  several  years.  Now 
the  orator  objects,  that  neither  the  statute  of  limitations,  nor  the 
presumptive  bar,  could  affect  him,  till  the  agency  was  at  an  end, 
and  a  demand  made.     We  therefore  enquire,  when  did  the  agen- 
cy close  ?  The  orator  has  adduced  no  proof  upon  this  point.  He 
has  not  shown  any  titles  or  monies   coming  to  the  defendant  for 
the  joint  benefit  within  twenty  years  before  the  bill  or  suit  was 
commenced.     The  deeds,- shown  by  the  defendant  to  have  been 
given  to  the  three  in  November  and  December,  1 805,  make  no 
items  in  any  account  but  what  balanced   as  it  run.     The  deed 
from  Fay  to  the  defendant,  in  1805,  and  the  notes  of  the  orator  to 
the  defendant,  given  in  1799,  and  existing,  and  payments  upon 
them  in  January,  1806,  are   circumstances,  that  go  in  aid  of  the 
bar  set  up  by  the  defendant.     They  also  go  in  aid  of  lapse  of  time 
to  raise  the  presumption,  that,  if  the  orator  ever  had  any  claim 
for  the  accounting  now  sought,  he  long  since  made  a  demand  of 
the  defendant  to  render  that  account ;  so  that  the  statute  of  limita- 
tions would  run,  as  well  as  the  presumptive  bar  of  twenty   years 
attach.     Wherever  a  demand  is  necessary  to  perfect  or  mature  a 
claim,  that  demand  may  be  presumed  from  lapse  of  time  and  fre*^ 
queut  deal  between  the  parties,  as  much  as  any  other  necessary 
GEict  can  be  presumed  from  appropriate  circumstances.     It  would 
seem  incredible,,  that  the  orator  and  respondent  should  live  in  the 
same  village,  and  the  defendant  have  notes  against  the  orator,  up' 
on  which  payments  were  mnde  and  indorsed,   and  the  orator 
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^™^JJJJ^«^''have  his  present  ckim  against  the  defendant,  and  never  request 

1831.  '    him  to  come  to  a  settlement,  till  the  statute  had  rolled  over  his 

Saniford    claim  more  than  three  times,  alter  the  existence  of  the  last  item 

Tuttie.     of  ^^^  account,  as  exhibited  in  proof  on  trial.    There  is  sufficient 

ground  to  presume  a  demand,  and  let  the  statute  run   against  the 

claim  of  the  orator ;  and  also  to  presume  a  settlement  of  any  claim 

the  orator  ever  had  against  the  defendant^  growing  out  of  his 

agency  created  by  said  contract. 

The  decree  of  the  court  is  that 
the  bill  be  dismissed,  with  cost. 


CBiTTEVDEif  MosEs  Bliss  VS.  Albert  and  Alonzo  Stevens. 

Decem&erf 
18dh 

Wlien  property  is  attached  on  mesne procets,  the  delivery  of  the  execution  to  the  oflSoer 
who  made  the  attachment  within  tliirty  days  from  the  rendition  of  the  judgementi 
is  a  taking  of  the  property  in  execution  within  the  meaning  of  the  etatute,  so  far  as 
respects  the  support  of  the  lien  of  the  creditor. 

When  property  is  attached  by  a  sherifT's  deputy,the  delivery  of  the  execution,  withia 
the  thirty  days^  to  another  deputy  of  the  some  sheriff,  and  infonoing  the  latter  deputy 
of  the  attachment,  equally  supports  the  creditor's  lien ;  the  act  of  each  depu^beingi 
in  a  ciril  point  of  view,  the  acts  of  the  sheriiT  himself. 

I     -  When  the  creditor's  lien  is  kept  good,  by  delivering  the  execution  to  the  officer  witliin 

thirty  days,  a  demand  of  the  property  of  the  receiptors,  after  the  first  thirty  days, 
and  in  tlie  life  of  the  execution,  is  sufficient  to  charge  them. 

The  production  of  an  execution  in  such  cases  may  bo  dispensed  with  by  proof  of  its 
loss. 

This  was  an  action  of  auumpsii  brought  by  the  sheriff  upon  a  re- 
ceipt  for  property,  attached  by  George  A.  Allen,  a  deputy  of  the 
plaintiff.  The  execution  was  delivered  to  Amos  W.  Butler,  an- 
other deputy  of  the  plaintiff,  who  made  demand  of  the  property  of 
the  receiptors  in  the  life  of  the  execution,  but  after  the  expiration 
of  the  thirty  days  from  the  rendition  of  the  judgement.  The  case 
came  up  from  the  county  court,  upon  a  long  bill  of  exceptions, 
taken  by  the  defendants,  against  whom  a  recovery  was  had.  The 
only  questions  now  agitated  were,  whether  the  loss  of  the  execu 
lion  was  sufficiently  proved,  and  whether  the  property  was  sea- 
sonably demanded.  The  facts  sufficiently  appear  in  the  argu- 
ments and  opinion. 

Bailey  and  Mauhj  for  the  defendants. — ^There  are  two  ques- 
tions in  this  case ;  Firsts  Whether  there  was  a  taking  of  the  prop- 
\  erty  in  execution,  within  the  meaning  of  the  statute,  within  the 

m  thirty  days ;  Second,  Whether  there  was  sufficient  evidence  of  the 
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k»8  of  the  execatioD,  to  justify  the  court  id  dispeDsing  with  the  cmrrEroEv, 

jVOdOCtlOD  of  It.  1831. 

» 

L  A  taking  ia  ezeeution  was  doubtless  oecessaryi  for  the  kn-  bhss 
guage  of  tho  statute,  {ComfUed  Laws,  p.  68,)  is  very  strong  :  g  ^-^^  . 
**  And,  unless  the  pUdntiff  in  said  suit  shall  within  the  term  of  thir- 
ty days,  be.,  take  the  property  in  executionf  the  same  shall  be 
discharged  from  said  process,  and  be  no  further  liable  to  answer 
mA  )udgement  than  though  the  same  had  not  been  attached." 
The  tesumony  of  Mr.  Porter  was  probably  sufficient  to  show  the 
execution  into  the  hands  of  A.  W.  Butler,  within  the  thirty  days ; 
but  there  was  no  evidence  of  a  demand  upon  either  of  the  receipt- 
ors, or  upon  Allen,  the  attaching  officer,  within  that  time.  In  ex- 
amining whether  a  demand  was  necessary.  We  are  to  consider, 
that  the  property  attached  went  immediately  back  into  the  hands 
of  the  original  debtor,  (be  being  one  of  the  receiptors,)  and  that, 
therefore,  there  is  no  Kabifity  on  the  part  of  the  shertflT  to  him  ; 
and  if  the  attachment  has  been  dissolved  for  want  of  a  demand, 
the  sberifi  cannot  recover  on  the  ground  of  such  liability,  as  he 
might  have  done,  had  the  property  gone  into  the  hands  of  a  third 
person,  who  refused  to  deliver  it  on  demand. — Knapp  vs.  Sprague^ 
9  Mass.  Rep.  258.  The  necessity  of  a  dementi  upon  the  receipt- 
ors to  constitute  a  taking  in  execution,  in  this  case,  appears  from 
the  consideration,  that  die  property  went  back  into  the  hands  of 
the  original  debtor ;  and  that  of  notice  to,or  a  demand  upon,  the  at- 
taching officer,  or  of  a  demand  upon  the  receiptors  by  his  authority, 
from  the  fact  that  the  execution  was  not  delivered  to  the  same  deputy, 
who  attached  the  property, but  to  another  deputyof  the  same  sheriff. 

1.  Taking  in  execution,  in  the  ordinary  use  of  the  words,  im- 
ports an  actual  seizure.  But  it  is  said  there  may  be  a  construc- 
tive taking.  In  England,  the  chattels  of  the  debtor  are  bound 
from  the  delivery  of  the  execution ;  and  it  may  well  be  doubted, 
whether  the  bare  delivery  of  the  execution  here,  has,  under  any 
circumstances,  any  greater  effect  on  the  property  than  in  England. 
It  certainly  gives  the  officer  no  new  right,  no  additional  power 
over  property,  already  in  bis  possession  by  virtue  of  the 
attachment,  except  a  power  of  sale.  It  does  not  create  a  construc- 
tive possession,  unless  there  was  an  actual  possession  before. 
The  right,  which  the  sheriff  has  in  England  over  the  debtor's 
goods  after  delivery  of  the  execuuon,  and  before  seizure,  is  a 
mere  naked  lien,  not  coupled  with  any  idea  of  a  constructive 
possession  ;  a  power  to  seize  the  property  wherever  he  can  find 
it ;  but  he  cannot  maintain  trover  or  trespass  for  it  unless  he  has 
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Cnnr^EH,  j£|.j/  actually  seized  it.  The  English  law,  then,  furnishes  no 
1831.  '  analogies,  whereon  to  found  the  notion  of  a  constructive  taking  io 
Biias       execution  ;  aud  the  only  cases  where  it  has  ever  heen  holden  in 

steveu  or  aL  ^^  •^*^®»  ^^  ^^^^^  **"^*  where  the  practice  of  attachment  is  known, 
that  the  delivery  of  the  execution  to  the  sheriff  was  a  taking  in  exe- 
cution^  are  cases,  where  the  property  had  been  attached,  and  re* 
mained  in  the  actual  custody  of  the  sheriff,  or  bis  servant.  It  is  not 
necessary  for  us,  nor  are  we  at  all  disposed,  to  combat  the  doctrioet 
as  applicable  to  such  cases  ;  because  here  the  property  did  not  re* 
main  in  the  actual,  or  constructive,  possession  of  the  sheriff;  but 
wenlback  into  the  bands  of  the  general  owner.  The  right,  which 
the  sheriff  acquires  to  chattels  by  attachment  bereyand  by  deCvery 
of  the  execution  in  England,  is  a  special  property  in  the  nature  of 
a  lien,  and  the  general  property  remains  in  the  debtor,  who  may 
lawfully  sell  the  goods,subject  to  the  lien. — 2  Bac^  Jib.  721, 723  ; 
Botchkiss  vs.  McVicker,  12  Johm.  /Zep.403;  Bliss  vs.  BaU,  9 
Johns,  Rep.  132  ;  Payne  vs.  Drew^  4  East^  523 ;  Johnson  vs. 
Edson^  2  jUkene*  Rep.  299.  But  this  lien,  in  the  case  of  attach* 
ment,  must  be  accompanied  with  possession,  either  personal  or 
through  a  servant ;  and,  whenever  the  possession  is  given  up^  the 
lien  is  gone.  The  special  property,  whieh  the  sheriff  acquired  by 
the  attachment,  is  determined  by  the  redelivery  to  the  general 
owner ;  and  a  sale  or  subsequent  attachment  is  good ;  attachments 
having  always  been  holden  to  be  governed  by  the  principles  laid 
down  as  to  sales  in  Edward  vs.  Harben^  2  T.  72.  587  ;  and  it  is 
the  general  rule,  with  respect  to  pledges  and  liens  of  all  sorts, 
that  a  voluntary  delivery  of  the  property  to  the  general  owner  de- 
feats the  lien. — Fletcher  vs*  Howard^  2  Aikens^  Rep.  115. 
There  is,  then,  no  pretence  for  saying,  in  the  present  case,  that 
the  property  was  constructively  in  tbe  hands  of  the  sheriff,  and,  of 
course,  there  is  no  room  for  the  application  of  tbe  principle  of  a 
constructive  taking  ki  execution. 

2.  But  if  it  be  admitted,  that  a  bare  delivery  of  the  execution  to 
tbe  same  deputy  who  attached  the  property,  would  be  good  to 
bind  it,  yet,  it  by  no  means  follows,  that  a  delivery' to  another  de- 
puty of  the  same  sheriff  would  be  so.  The  statute  provides  that 
the  doings  of  tbe  deputies  shall  be  taken  as  the  acts  of  the  sheriff; 
that  is,  that  tbe  sherifi  shall  be  liable  for  the  acts  and  neglects  of 
his  deputies,  in  the  same  manner  as  for  his  own  ;  and  though  he 
may  generally  adopt  the  acts  of  his  deputies,  and  bring  actions  on 
receipts,  taken  to  them,  yet,  whenever  he  does  so,  be  is  but  the 
trustee  of  the  deputy,  (unless  he  has  been  damnified  by  his  neg- 
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lect  in  the  same  case,)  and  therefore,  can  bare  no  greater   rightsCHiTTEaDsv 
than  the  deputy  would  have,  were  the  suit  in  his  name.     If  the       i83i.  ' 
attachment  was  dissolved,  and  the  receipt  defeated,  so  that  Allen       ^^ 
could  not  maintain  an  action  upon  it  in  his  own  name,  it  cannot  be        «»• 
set  op  again,  by  bringing  the  suit  in  the  name  of  Bliis*    Could    . 
Allen  then  maintain  the  action  ?  He  was  not  liable  to  the  debtWy 
because  the  property  had  gone  1l)ack  into  the  debtor's  hands ;  and 
he  could  not  maintain  an  action,  unless  it  was  on  the  ground  of  his 
ItabiRty  to  the  creditor  through  the  sheriff:  for  it  has  always  been 
liolden,  that  the  sheriff^'s  right  to  recover  upon  receipts,  or  for  a 
▼lolatidn  of  his  right  to  the  property  attached,  is  founded  upon  his 
lability  over  to  either  debtor  or  creditor.    But  is  Allen  liable  to 
the  creditor  ?  The  case  does  not  show,  that  the  property  bad 
been  demanded  of  him  ;  or  that  he  had  notice,  that  execution  had 
been  issued,  and  put  into  the  hands  of  his  brother  deputy  ;  and 
be  could  not  be  bound  to  take  notice  of  the  delivery  to  A.  W. 
Butler,  because  Butler  was  not  his  agent  or  servant.     Without 
such  notice,  he  not  only  was  not  bound  to  keep  the  property  more 
than  thirty  days,  but  it  would  have  been. his  duty,  at  the  expira- 
tion o(  that  time,  to  have  redelivered  it  to  the  debtor,  if  he  had 
retained  it  in  bis  own  hands.     A  formal  surrender  of  th^  property 
to  the  debtor  was  impracticable,  in  the  present  case,  because  he 
had  already  redelivered  it  to  him,  taking  liis  receipt  for  it ;  and,  at 
the  expiration  of  thirty  days,  the  law  did  what  the  officer  would 
have  done,  had  he  kept  the  property  in  his  own  hands,  hy  discharg- 
ing the  attachment.     In  Scott  vs.  Crane^  I  Conn.  Rep.  255,  it 
was  holden,  that,  under  circumstances  like  those  of  this  case, 
there  most  be  a  demand  of  the  attaching  officer,  in  order  to  make 
him  liable,  and  the  universal  practice  in  Vermont  is,  for  the  officer, 
who  holds  the  execution,  to  notify  the  attaching  officer,  and  take 
of  Y»m  the  receipt,  without  which  he  can  have  no  authority  to 
make  a  demand. 

II.  Tliere  was  no  evidence,  from  which  the  destruction  or  to- 
tal loss  of  the  execution  could  legally  be  presumed.  The  suppo- 
sition of  the  witness,  that  he  had  returned  it  to  the  clerk  was  suf- 
ficiently negatived  by  the  testimony  of  the  clerk  ;  and  the  witness 
could  not  know,  that  the  execution  was  not  among  bis  own  papers, 
without  a  search  for  that  purpose. — 2  Stark.  Ev.  350. 

Mr.  Porter y  for  the  plaintiff. — A  delivery  of  execution  in  thirty 
daya  to  the  same  officer  who  attached,  is  charging  in  executk>n. — 
Eno$  vs.  Brown^  \  Chip.  Rqjf.  280.     A  deputy  sheriff* is  a  mere 
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c^<i"j^^"9ervaDt  of  the  sheriff,  and  his  acts  are  the  acts  of  the  sheriff.-^ 
1831.  '  Smith  vs.  Joiner  and  Wood^  1  Chip.  Rep.  62.  The  statute  is 
"^^       full  to  the  same  purport*    Therefore,  a  demand  on  the  receiptor 

Steyenset aL  '^^  ^^^^  ^^^^  '^  suflScient.  Where  an  attachment  was  made  by  a 
deputy  sheriff,  and  property  was  demanded  by  a  constable,  hol- 
ding the  execution,  it  was  held  sufficient* — Davie  vs.  Miller,  1 
Vt.  Rep.  9, 

It  is  not  necessary  for  the  officer  to  show  the  execution  or  re- 
ceipt, when  he  demands  property,  unless  requested.  Nor  is  it 
necessary  for  him  to  return  the  execution,  as  his  return  is  not  evi- 
dence of  a  demand. 

Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court. — 
h  appears  by  the  exceptions,  that  the  plaintifi  was  unable  to  pro- 
duce on  trial  the  original  execution,  which    was  delivered  to 
his  deputy,  Buder,  for  him  to  levy  upon,  and  sell,  the  property  in 
question ;  and  he  ofiered  testimony  to  show  it  lost— testimony, 
which  the  county  court  admitted,  and  adjudged  sufficient  to  show 
the  loss.    We  have  no  doubt,  nor  does  there  seem  to  be  any 
question,  but  that  the  loss  of  an  execution,  wanted  for  the  pur- 
poses of  this  suit,  may  be  proved  like  the  loss  of  any  other  paper. 
And  we  think  the  testimony  adduced,  in  this  case,  if  it  gained 
credit  with  the  court,  was  sufficient  to  prove  the  loss.    It  appears, 
that  the  deputy,  who  had  the  execution  and  made  the  demand  of 
the  property,  on  receiving  a  discharge  from  his  interest,  and  being 
sworn,  testified,  that  he  thought  he  returned  the  execution  to  the 
clerk  where  the  same  was  made  returnable  ;  that,  though  he  had 
not  looked  over  bis  papers  with  the  particular  view  to  find  this 
execution,  yet  he  had  looked  them  over  so  often  of  late,  that  he 
was  sure  it  was  not  in  his  possession.     The  clerk  being  sworn  tes- 
tified that  he  had  made  full  search  for  it  among  his  papers,  and 
could  not  find  it.     The  next  question  is,  whether  the  demand  of 
property  was  seasonably  made,to  bind  the  receiptors.     This  ques- 
tion is  rather  subdivided  in   argument,  as  will  soon  be  noticed. 
Upon  this  part  of  the  case,  the  testimony  was,  that  the  execution 
was  delivered  to  Amos  W.  Butler,  the  plaintiff's  deputy,  four  or 
five  days  before  the  expiration  of  thirty  days  from  the  rendition 
of  the  judgement,  with  directions  for  him  to  demand,  and  levy 
.  upon  the  property  attached  upon  the  original  writ  by  Allen,  anotlier 
deputy  of  the  plaintiff.    Butler,  after  the  expiration  of  said  thirty 
days,  but  in  the  life  time  of  the  execution,  demanded  the  proper- 
ty  of  each  of  the  receiptors,  the  present  defendants.    It  does  not 
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expressij  appear,  whether  he  had  the  receipt,  giyen  to  Allen  ;  but  CHiTT£RD£if , 
be  seeiBS  to  have  diacoTered  correctly  who  sigaed  the  receipt,  and       i83i. 
made  the  demand  upon  the  right  persons ;  and  they  made  no  ob-      Bliss 
jeccion  to  deliver  till  the  receipt  could  be  produced,  but  said  in  q^^^^I  ^^  ^i 
general  terras*  that  they  were  not  ready  to  deliver  the  property. 
This  must  be  conaidered  as  a  waiver  of  any  objection,  which  ibey 
might  then  have  urged,  if  the  receipt  was  not  present.    It  might 
abo  be  sufficient  ground  for  the  jury  to  presume,  that  the  receipt 
was  in  the  bands  of  Butler,  ready  to  be  delivered  up  on  delivery 
of  tbe  property,  and  that  it  was  so  understood  by  tbem  all  at  the 
tiiae.     But  no^uch  question  seems  to  have  been  submitted  to  the 
jury,  or  raised  on  the  trial.     It  will  be  recollected,  that  the  pro- 
duetioo  of  tbe  exeeutioo,  in  this  cause,  was  of  no  other  substenttal 
use,  than  to  rebtit  the  presumption  of  payment,  and  to  show,  that 
it  had  not  been  kept  back  in  tbe  bands  of  the  creditor  or  bis  attor- 
ney, to  tbe  destruction  of  tbe  plaintiflfs  lien  upon  tbe  property. 
Tttts  last  seems  folly  proved  by  the  oath  of  tbe  person,  who  deliv- 
ered tbe  execution  to  Butler,  having  his  memory   refreshed  by 
a  receipt  Butler  gave  for  it,  at  the  time  of  its  delivery. 

Tbe  remaioing  question  i8,whether  the  execution  was  so  pursued 
and  the  demands  so  made,  as  to  keep  good  tlie  plaintiff's  l^n  upon 
the  property  ?  Did  tbe  attaching  creditor,  then,  cause  tbe  prop- 
erty attached  to  be  taken  on  bis  execution  within  thirty  days  irom 
tbe  rendition  of  his  judgement  i  It  seems  he  delivered  out  his 
execution  within  said  thirty  days ;  but  he  did  not  diliver  it  to  the 
same  deputy  sheriff,  who  served  his  writ  of  attachment,  but  to 
another  deputy  ol  the  same  sheriff.  Had  he  delivered  it  to  Alien, 
who  made  the  attachment,  the  property  was  not  in  his  actual  cus- 
tody, to  be  levied  upon  in  fact,  momentarily.  It  was  out  in  the 
hands  of  tbe  receiptors.  It  seems  not  to  be  denied,  that,  had  it 
been  deUveredto  Allen,  and  had  the  property  then  remained  in 
his  actual  poasessioni  it  might  have  been  considered  as  levied, 
fortbwitb,  upon  tbe  property.  This  is  evidently  correct ;  for  no 
ceremony  of  taking,  or  seizing,  tbe  property,  already  under  his 
control,  could  be  necessary.  He  might  advertise  it  for  sale  as 
soon  as  be  received  Ihe  executk>n,  and  that  without  seeing  it,  or 
passing  any  other  ceremony.  But  it  is  said,  that  this  principle  has 
(mly  been  extended  to  tbe  cases  where  the  property]  was  in  the 
actual  custody  of  the  officer,  or  his  immediate  servants,  and  not  to 
cases,  where  tbe  property  had  been  receipted,  and  gone  back 
to  tbe  possesskm  of  tbe  original  debtor,  as  in  this  case.  Proba- 
bly this  distioctton  has  not  been  much  observed  in  practice,  and 
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CHiTTi6wi>F.wit  surely  cannot  stand  upon  any  practical  principle.     When  tbe 
1831.  *    sheriff  attaches  property,  he  keeps  it  in  his  own  way.     Tbecred- 
Bliss       ^^^^  ^^^  "^  control  over  it.      He  has  a  right,  at  all  times,  to  sup- 
vs.        pose  the  officer  to  be  the  actual  keeper.     And,  upon  that  suppo- 
sition, he  gives   his  execution  to  the  officer,  for  him  to  levy   it 
forthwith,  or  consider  it  as  levied,  and  proceed  and  sell  according 
to  law.     This  is  all  the  creditor  can  do,  unless  he  becomes  an  of- 
ficer himself,  which  cannot  be :  and,  when  he  has  done  this,  which 
is  all  he  can  do,  be  has  caused  the  property,  irt  a  legal  sense,  to 
be  taken  in  execution.     In  other  words,  lie  has  perfected  his  lien. 
And  the  attaching  officer,  thus  receiving  the  execution,  must,  at 
bis  peril  have  the  property  where  he  can  levy  upon,  and  sell  it. 
It  is  no  excuse  for  him  to  say,  be  has  delivered  it  out  on  a  receipt, 
and  it  has  gone  back  into  tbe  possession  of  the  debtor.    That  is  a 
matter  for  him  and  the  receiptors  to  settle,  as  they  can  agree,  or 
as  the  law  will  settle  it  between  them.    The  officer's  remedy  is 
upon  his  receipt,  like  the  present  action.  But  it  is  urged,  that  the 
officer  loses  all  remedy  upon  his  receipt,  unless  he  demands  the 
property  of  the  receiptors  within  thirty  days  from  the  judgement. 
If  the  officer's  rights  are   so  limited,  it  most  be  by  construction 
merely ;  for  tbe  statute  contains  no  such  limitation.      When  the 
creditor's  lien  is  gone,  the  officer  can  have  no  remedy  against  the 
debtor  himself,  or  those  jointly  holden  with  him.     Also,  e  eonversOf 
when  the  creditor  has  so  pursued   as  to  preserve  his  lien,  the  of- 
ficer should  have  a  remedy  upon  his  receiptors,  unless  he  has  for 
feited  it  by  some  gross  neglect,  prejudicial  to  the  receiptors.    But 
the  creditor's  lien  is  as  well  preserved  by  delivering  the  execution 
to  the   same  attaching  officer,  or  by  a   demand  on  him)  the  last 
hour  of  the  thirty  days,  as  at  any  previous  time.     In  many  such 
cases,  it  may  be  impossible  for  the  officer  after  he  is  rendered  lia- 
ble to  tbe  creditor,  to  make  a  demand  of  the  receiptors  within  that 
hour,  or  even  on  tbe   same  day.    It  is,   therefore,  a  necessary 
construction  of  such  a  receipt,  in  connection  with  the  provisions  of 
the  statute,that  the  officer,being  rendered  permanently  liable  to  tbe 
creditor,may  demand  the  property  of  the  receiptors  at  any  time  in 
the  life  of  the  execution,so  as  to  levy  upon,  and  sell  it  under  thenu- 
ihority  of  the  execution.  This  was  decided  in  tbe  case  o(  Strong  vs. 
Hoytf  reported  in  2d  Tyler^  p,  208.    There,  Strong,  as  constable, 
attached  personal  property  of  one  Starr.  It  was  receipted  to  him  by 
Hoyt.  After  judgement,  and  within  thirty  days^  the  creditor  perfec- 
ted his  lien,  by  causing  a  demand  to  be  made  of  Strong,  who  could 
not  deliver  the  property  to  the  officer,  having  the  execulion,because 
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it  was  gOQe  to  bis  receiptor.    Strong  had  to  pay  the  debt,  and,  ^^JJ^J*'"' 
about  six  moaths  after  the  rendition  of  the  judgement  he  deraan-       I83i. 
ded  the  property  of  Hoyt,  and  brought  his  action.    Upon  proving       biim 
the  creditor's  lien  on  him  to  have  been  kept  good,  and  also  prov-  steyena  et  ai. 
ing  the  property  to  have  been  actually  converted  before  the  judge* 
ment  was   rendered,   he  recovered  of  Hoyt,  and  collected  his 
money.    By  some  ipistake,  there  is  printed,  at  the  end  of  that  re^ 
port,  a  motion  in  arrest,  and  the  decision  of  the  Court  upon  it ;  but 
the  records  of  the  case,  and  the  recollection  of  all  who  yet  live, 
and  who  were  present  during  tliat  trial,  will  show,  that  no  such 
motion  was  ever  made  in  that  case.     It  must  have  been  made  for 
some  other  case,  and  wrongly  placed  where  it  is.     So  in  the  case 
of  Enos  vs.  Brtnmt  1  2>.  CMp,  Rep.  280.    Burk,  a  deputy  of 
Enos,  served  a  writ  and  attached  the  property  of  Daniel  Brown. 
Isruel  P.  Brown  receipted  the  property.     The  suit   was  prose- 
cuted to  judgement  and  execution.     Within  the  thirty  days,  the 
execQiioo  was  delivered  to  Burk.     He   made  no  demand  of  the 
receiptors  till  after  the  thirty  days  expired,  but  made  it  in  the 
life  of  the  execution.    This  was  holden  sufficient,  and  Enos,  the 
slieriflT,  recovered.     And  this  last  case  was  decided  on  a  t»rit  of 
error^  and  probably   upon   good  consideratioo.    The  result  both 
of  principle  and  authority   supports  the  decision  of  the  county 
court,  in  the  case  before  us,  if  the  execution  had  been  delivered 
to  Allen,  the  deputy,  who  made  the  attachment,  instead  of  being 
delivered  to  the  other  deputy,  Butler.     The  statute  of  this  state, 
regulating  the  office  and  duty  of  sheri^,  makes  the  sheriff  liable 
to  the  creditor  for  all  damages,  arising  from  the  act  or  neglect  of 
any  of  his  deputies ;  and  expressly  enacts,  that  the  acts  of  the  de- 
puty shall  be   considered  as  ilie  acts  of  the  sheriff.     Under  this 
statute,  the  most  proper  mode  of  declaring  is,  to  say  nothing  abou( 
a  deputy  sheriff,  but  allege  that  the  writ  or  execution  was  deliver- 
ed to  the  sheriff,  and  that  he  did  the  act,  or  was  guilty  of  the  neg- 
lect, complained  of.  So,  in  an  action  upon  such  a  receipt,  as  is  here 
in  suit,  the  sheriff  might  allege,  that  he   served  the  writ,  and  at- 
tached the  property  and  took  the  receipt ;  and  that  the  execution 
was  delivered  to  him,  and  he  made  demand  of  the  receiptors. 
Aud  proving  all  done  by  and  with  his  deputy,  supports  his  allega- 
tbns.     In  contemplatk>n  of  law,  upon  the  facts  before  us,  Moses 
Bliss  made  the  attachment,  and  took  the  receipt  from  these  de- 
fendants, aiil  the  execution  was  delivered  to  Moses  Bliss  within 
thirty  days  from  the  rendition  of  the  judgement.     He,  at  a  con- 
venient time  in  the  life  of  the  execution,  demanded  the  property 
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^iJf^Ser "'  ®'  ^^  defendants,  the  receiptors ;  and  ihejr  neglected  or  refused 
^^^-  to  deliver  it,  so  that  he  might  levy  the  execution  upon  it.  Upon 
Biu^       this  state  of  facts,  he  has  recovered  a  judgement  against  these 

stereMetaL  defendants,  in  the  county  court. 

That  judgement  is  found  correct,  and  is  i^inned. 


^loJ^^r^^MiNER  B.Sherwin  and  PaxLAKDER  Vaughan  i;«.Moses  Bliss. 

1831.   ' 

A  declaration  on  a  jail  bond  is  bod,  if  it  shows  that  the  judgment,  upon  which  execu. 
tion  isstted,  was  not  oorreotly  described  in  the  bond. 

If  defendants  plead  performance,  andconclode  with  a  rerificatioo,  ihe  plaintiff  oiight 
either  to  demar  or  reply  o?er.    Merely  adding  the  shnUittr  is  not  regular. 

Itia  erroneoas  for  the  coanty  court  to  deoide  on  a  matter  of  fact,  without  an  iaaoe 
properly  joined,  showing  an  agreement  uf  parties  to  have  the  issue  tried  by  the 
court. 

This  was  a  writ  of  error  ^  brought  to  reverse  a  judgement  ren- 
dered in  a  suit  upon  a  prison  bond.  Blusj  the  defendant  in  er* 
ror,  was  sherifi  of  said  county,  and  took  the  bpnd  in  question^  and 
brought  the  suit  in  his  own  name,  or  sufiered  the  creditor  so  to 
bring  it,  without  any  assignment  of  the  bond.  On  inspection  ^f 
the  record,  it  appeared  that  said  Miner  B.  Skertoin  was  oomaii- 
ted  to  prison,  upon  an  execution  in  favor  of  Orson  H.  Sazton  and 
Horace  Sherwin,  and  said  Vaugban  was  his  bail.  The  declara- 
tion described  a  regular  judgement  of  the  county  court,  rendered 
at  the  adjourned  term,  on  the  22d  of  June,  1829  ;  the  taking  out 
execution  and  commitment  of  defendant  Shermrif  and  the  taking 
of  the  bond  in  question.  All  appeared  regular  till  the  bond  ap- 
pears fully  described  ;  it  then  proceeded  as  follows :  *^  which  said 
bond  describes  and  sets  forth,  that  the  term  of  said  county  court, 
at  which  said  judgement  was  rendered,  was  bolden  on  the  first 
Monday  in  June,  1829  ;  whereas  it  ought  to  have  been  set  forth, 
as  the  fact  is,  that  said  term  of  said  county  court  was  holden  oathe 
22d  day  of  June,  1829."  The  defendants  prayed  oyer  of  the 
consideration  of  said  bond,  and  it  was  spread  upon  the  record ; 
and  the  same  variance  there  appeared.  The  defendants  then  plead- 
ed two  pleas  :  1st,  nul  tiel  record ;  2d,  a  plea  of  performance, 
concluding  with  a  verification.  To  both  these  pleas  the  plaintiff 
replied,  by  adding  the  similiter  merely.  The  record  further 
showed  that,  after  one  or  two  continuances,  the  codh  rendered 
judgement  for  the  plaimiff,  that  there  was  such  a  record,  and  that 
the  plaintiff  ought  not  to  be  barred.    To   reverse  which  judge- 
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ttieot,  the  present  writ  of  error  ww  brought.    In  ntdh  est  «rro-CHrrTEKfiK>r 
tmmj  was  pleaded.  isdL 

Marth  and  HiUffarplaini^  in  error .^-The  first  isaoe  should  ^^  ^^ 
have  been  found  for  the  defendants  below.  It  is  a  general  rule,  ^^ 
that  courts  and  juries  caonot  find  contrary  to  the  record  admis- 
sion of  the  parties.  The  plaintifi  below  admits  by  his  dedavation, 
that  no  such  judgement  ever  was  rendered  as  desciibed  in  his 
bond.  The  jaryi  (6  Cosiyn,  388,)  may  find  by  their  verdict 
all  things  gjven  in  evidence  material  to  tlie  issue,  if  it  be  not  con^ 
tnuy  to  the  record  or  the  admisMOO  of  the  parties*  What  judge- 
menC  didi  the  first  plea  put  in  issue  ?  It  was  the  judgement  recit- 
ed nod  set  forth  in  Ae  hond.  it  was  necessary  there  should  be 
«  jodgem^t  to  support  the  bond.  But  die  pkuntiff  below  says 
in  his  declaration^  I  have  no  such  judgement,  the  bond  is  mista- 
ken ;  and  the  record  he  ofier^d  in  evidence  supported  not  the  judge- 
ment set  forth  in  the  bond,  but  the  parol  judgement  set  forth  in  his 
vrrit.  Tte  av^naeiftof  the  plaintifi^  tlrat  bis  bond  describes  a 
wrong  judgement,  is  material,  and  he  cannot  avoid  the  effect  ol  it^ 
But  if  by  any  rule  of  la^  it  could  be  rejected  as  impertinent,  or  im*- 
material,under  the  pleadings  in  the  present  case,itisotherwbe  made 
to  appear  to  the  Court  that  the  judgement  described  in  tbe  bond 
is  wrontc — that  there  is  no  such  judgement  Xo  suppoit  the  bond. 

It  wOlbeseeo  Aat  tbe  second  plea  prays  cyer  of  tfie  bond 
and  the  condition.  Where  an  instrument  is  brought  upon  the 
record  hy  cgror  being  craved  by  the  defendant,  it  becomes,  not  a 
part  of  the  plea,  but  of  tbe  plaintiff's  declaration. — United  States 
vs.  Sawj/eTf  1  GaUisanf  86  ;  Hughs  vs.  Mawer^  2  Pet.  Coiu 
jR«p.  71,  note.  When  by  tbe  oyer  -of  tbe  bond  and  tbe 
condition,  tfie  ^condition  came  upon  the  record,  and  made  a 
pan  of  the  plaintiff's  declaration,  it  then  judictaUy  appeared  to 
she  court,  that  the  condition  of  ibe  bond  did  not  truly  recite  tbe 
Judgement  and  tbe  execution  upon  wbich  jSAermn  had  been  com- 
mitted. The  bond  set  forth  one  judgement,  and  the  declaration 
a  different  one  ;  and  what  judgement  did  the  court  find  to  have 
been  rendered  ?  the  one  in  fiie  bond  or  the  one  in  tbe  declaration  ? 

But  it  Is  likewise  a  rule  of  law,  when  it  appears  to  tbe  court 
that  the  plaintiff  has  no  cause  of  action,  he  cannot  have  judge- 
ment, though  defendant's  pleadings  are  insuffioent.  Tbe  instru- 
ment here  declared  upon  is  an  ofiicial  bond.  The  statute  has 
prescribed  tbe  cases  where,  and  the  forms  according  to  which, 
these  instruments  may  be  taken,  and  unless  there  is  a  compliance 

13 


9S  CASES  m  THfi  St/PRfiMtl  COtRT 

^^^^HH^sv with  these  requisites,  the  bond  is  of  oo  validity.     The  condition  of "" 

1831.  '  the  bond  must  truly  set  forth  the  court,  time,  be.;  {vide  S(aiutef) 
Hberwinetai.  ^"^  '  single  bood,  or  One  without  a  condition,  or  a  different  con- 
Jg^  dition  from  what  the  law  prescribes,  would  be  of  no  validity.  If 
fn  the  present  ease  the  defendant  had  prayed  oyer  of  the  condi- 
tion, and  the  condition  bad  contained  any  thing  not  warranted 
by  the  statute,  no  matter  what  the  defendant  might  plead,  the 
court  would  not  rend»  judgement  for  the  plaintiff.  By  the  plain- 
tiff's own  declaration,  aswelf  as  by  ihe  defendants'  pleas,  it  ap- 
peared in  this  ease  the  sherift,  when  be  took  the  bond,  did  not 
insert  the  condition  the  law  pointed  out.  He  did  not  insert  the 
true  time  when  the  court  was  held.  A  title  or  right  defectively 
stated  may  be  cured  by  verdict ;  but  a  defective  tide  never  can 
be.  It  is  bad  on  demurrer,  motion  in  arrest,  or  writ  of  error. 
This  is  a  case  of  defective  tide.  When  he  alleges  that  his  bond 
recites  a  wrong  judgemenly  be  show^his  bond  to  be  void  and  him- 
self out  of  comt. 

On  the  second  plea  the  judgement  should  have  been  (or  the  de- 
fendant, if  any  judgement  should  have  been  rendered.  That 
plea,  after  oyer,  states  a  general  performance,  concluding  with  a 
verification,  and  offers  no  issue.  The  facts  setup  are  a  sufficient 
answer  tothe declaration,  and  they  are  not  traversed  or  denied 
by  the  replieationy^but,  en  the  contrary,  they  areconlessed  and  not 
avoided.  We  offer  to  verify  our  plea ;  the  plaintiff  says  he  will 
help  us  ;  but  the  court  find  against  the  joint  admissions  of  both 
parties.  No  issue  of  any  description  is  formed  under  tbis  p)ea. 
The  replication  does  not  deny  the  plea  or  affirm  the  decleraiion. 
The  plaintiff  eould  not  have  oflered  an  issue  without  traversing 
Ae  facts  set  up  m  the  plea.  It  cannot  be  said,  even  in  the  case 
where  the  breaches  are  assigned  in  the  declaration,  and  the 
defendant,  after  oyer,  pleads  performance,  be,  concluding 
with  a  verification,  the  parties  are  at  issue.  There  is  na 
affirmation  on  one  side  and  negative  on  the  other;  If  the  d^efen- 
dant  pleads  that  A  is  living,  and  the  plaintiff  that  A  is  dead,  with- 
out a  traverse  that  A  is  alive,  the  issue  is  bad  after  verdict.— (5av. 
86.)  All  the  authorities  concur  in  the  position  that  issue  cannot 
be  joined  on  a  plea  of  general  performance  ;  and  wherever  it  is 
pleaded  the  plaintiff  in  his  replication  must  reassign  breaches,  or 
support  his  declaration,  and  traverse  the  plea,  concluding  his  re- 
plication with  a  verification  ;  and  this  ahhough  the  defendant  can- 
not answer  the  breaches  by  his  rejoinder,as  that  would  be  a  depar- 
ture.—I  Saan.  103;   WUhs,  12;  dmp.  575. 
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Leavenwwrih,  for  defendant  in  error. — 1.  The  plea  of  *•*' ^^J^JJKf  "* 
record  is  not  a  proper  pka  in  an  action  of  debt  on  jail  bond,       i83i. 
fiir  this  reason,  the  question  whether  there  is  a  variance  between  sberwinetd. 
the  bond  and  the  declaration,  is  not  raised  in  this  Coort.     We  cite       ^^ 
1  CkU.  PL  479, 481 ;  5  Dane,  422. 

2.  The  second  plea  is,  that  the  bond  was  not  broken:  issue  was 
joined  upon  this  plea,  and  the  fact  proved  in  the  Court  below  that 
it  was  broken,  and  no  question  is  presented  by  this  plea  in  this 
Gooit. 

3.  We  also  contend  there  Is  no  variance  between  the  record 
ebowoiB  evidence  and  the  declaration* 

Tkf  opinion  of  the  Court  t»a$  pronimneed  hy 
Hutchinson,  C.  J. — ^The  defendant's  first  plea,  of  ntf2  tiel  re-- 
oord,  refers  to  the  record  of  the  judgement  described  in  the  dec- 
laration as  the  foundation  for  the  execution  on  which  the  debtor 
was  committed  to  prison*  That  judgement  appears  correctly  des* 
cribed,  and  was  probably  proved  by  the  record  produced.  But 
there  is  no  question  properly  before  this  Court,  arising  upon  that 
plea.  The  defendant's  plea  of  performance  concludes  with  a  ve- 
r^eation.  This  would  be  right  or  wrong  according  to  the  nature 
of  the  plea.  If  it  were  nothing  but  a  general  plea  of  perform- 
ance, or  one  alleged  in  terms  not  contradicting  the  specific  allega- 
ikms  of  the  breach  in  the  declaration,  or  brouglit  new  matter  in- 
to controversy, 'it  was  correct,  if  it  consisted  in  nothing  but  an 
averment  ofperformance  of  all  things  specifically  alleged,  in  the 
declaration,  not  to  have  been  performed,  it  ought  to  have  conclu- 
ded to  the  country.  Had  this  plea  concluded  to  the  country,  ad  • 
ding  the  ^#tfliilj^«r  ak>ne  would  have  been  necessary.  As  this 
{4ea  is,  the  plaintiff  ought  either  to  have  demurred  specially,  be- 
cause the  plea  concluded  with  a  verification,  or  else  to  have  re-  ^ 
plied  over,  praying  an  enquiry  by  the  country.  The  merely  ad- 
ding the  similiter  by  the  plaintiflT  amounts  to  nothing.  It  closes' 
no  issue  at  all.  And  the  plea  of  performance  stands  as  if  unan- 
swered wholly.  Moreover,  the  county  court  rendered  judgement 
upon  this  second  plea,  without  any  issue  of  law  or  fact  being 
joined  to  the  court.  And  they  could  not  decide  an  issue  of  fact  un- 
^ss  by  the  agreement  of  parties.  The  regular  joining  an  issue  of  fact 
to  the  court,  would  be  sufficient  evidence  of  such  agreement  of  the 
parties  :  but  here  is  nothing  of  that  kind,  and  nothing  which 
authorized  thecoutt  to  render  judgement  upon  the  plea  in  bar. 
We  are  not  disposed,  however,  to  occupy  much  time  in  cdli^ 
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^■"TT|B*^K«cisiBg  upon  these  irregularities,  which  might  be  rectified,  on  terms, 
1831.  *  after  a  reversal  of  the  judgement,  while  proceeding  to  render 
sherwinetai.^^'^^  a  judgement  a»  the  cotroty  court  ought  to  have  rendered  ; 
jj^  and  pass  to  consider  the  declaration,  which  we  consider  incapa* 
Ue  of  support.  It  would  have  been  bed,  even  if  the  jodgement 
had  been  rendered  by  default.  The  prison  hood,  though  taken 
to  the  sheriff,  is  taken  for  the  benefit  of  the  creditor ;  and  can  be 
binding  upon  the  signers,  only,  when  the  imprisonment  is  legal. 
Not  that  the  plaintiff,  in  a  suit  upon  such  a  bond,  must  prove  a 
hwful  imprisonment,  in  the  first  instance.  The  bond,  reciting 
that  which  shows,  a  lawful  imprisonment,  is  suflkieaC  prima  fa-- 
ne  evidence  to  entitle  the  plaintiff  to  recover.  But  yet  the  defen- 
dants are  not  bound  by  this.  They  may  show  the  imprisonment 
illegal,  eitbe»  from  the  beginning,  by  showing  that  there  was  no 
judgement  to  warrant  the  execution,,  or  that  the  imprisonmenfi^ 
at  first  legal,  has  become  otherwise,,  by  reversal  of  the  judgement, 
or  by  a  payment  and  discharge.  In  the  present  case,  the  deck- 
ration  shows,  that  the  bond  is  founded  upos  an  execution,  issued 
apon  »  judgement  of  the  same  court,  ibr  the  same  sums  as  the 
judgement  first  described  in  the  declaration,  but  rendered  at  a 
court  holden  on  the  first  Monday  of  June,  kdQ9 :  when  the  first 
described  judgement  was  rendered  at  the  terra  holden  on  the  22A 
day  of  June,  in  the  same  year.  That  is,  the  judgement  was  ren«» 
dered  the  22d  day  of  June ;  the  execution  issued  upon  a  judge- 
ment rendered  the  first  Monday  of  June.  This  variance  is  as  fa-^ 
tal,  as  a  variance  in  the  sums,  or  parties,  or  any  other  partieutsr 
whatever. 

The  judgement  of  this  Court  is,  that  the  county  court  eired  ia 
the  rendition  of  judgement  in  said  original  action  ;  that  tfaedeclk^ 
ration  of  the  original  plaintifi,  now  defendant  in  error,  is  wholly 
insufficient.  In  the  allowance  of  costs  we  follow  the  printed  rule 
of  this  Court,  with  regard  to  the  taxation  of  costs  upon  writs  of 
«rror.  The  plaintiffs  in  error  must  recover  their  cost  in  the  prose- 
cution of  this  writ  of  error,  but  no  cost  in  the  original  suit,  because 
the  point  on  which  we  now  decide  was  not  raised  and  insisted 
apon  by  the  plaintiffs  in  error,  in  their  defence  to  the  original  suit^ 
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Mason  tnd  Walkeb  vs.  Aldrich  Pxtbbs.  ^"^^e^*^ 

1831. 
Apftrtia1pajin«nt  of  a  debt  doe  is  no  consideration  for  a  promise  to  wait  for  the  resi* 

dM  mollwr  year. 


If  dnre  were  a  good  eonadarmtioii  for  such  a  promise  and  tiie  promiee  were  bioding, 
ia  order  to  bar  an  action  of  ^eetmeot  on  a  mortgage,  itoiigfat  to  be  pleaded  as  a  lease 
for  a  year. 

Sucb  promise,  made  on  goodconsideratioD,  might  be  the  ground  of  an  action  to  recov- 
er damages  for  tfie  breach  of  it ;  but  for  nothing  more. 

This  vna  an  action  of  gectment  for  49  acres  ol  land  in  Colches- 
ter, in  the  conoty  of  Chittenden.  The  defendant  interposed  the 
foOowiog  plea  in  bar,  to  wit : 

''  And  DOW  the  defendant  in  court,  by  his  aitomies,  defends  the 
wrong  and  injury  when,  be.,  and  says,  that  the  plaintifis  from 
having  and  maintaining  their  said  action   thereof  against  bitn,  at 
the  time  said  action  was  commenced,  ought  to  be  precluded,  be- 
cause he  says,  that  the  plaintiffs'  claim  to  the  premises,  described 
in  tbeir  said  declaration,  is  founded  upon  a  mortgage  deed,  execu- 
ted by  the  defendant  to  the  plaintiffs,  to  secure  the  payment  of  a 
certain  promissory  note,  given  by  the  defendant  to  the  plaintiffs, 
dated  June  2d,  1828,  and  payable  one  day  after  date  ;  which  is 
described  in  the  conditions  of  said  mortgage  for  the   sum   of 
f  120,88.     And  afterwards  to   wit,  on  the  first  day  of  October, 
1829,  it  was  agreed  between  the  plaintiffs  and  defendant,  that,  if 
the  defendant  should  then  pay  to  the  plaintiffs  upon  said  note,  the 
sum  of  twenty-five  dollars,  they,  the  plaintifis,  would  postpone  the 
time  for  the  payment  of  the  remainder  of  said  note  one  year  from 
said  first  day  of  October,  1829.     And  the  defendant  avers,  that- 
be  did  then  and  there  pay  to  the  plaintiffs  said  sum  of  twenty-five 
dollars,  and  the  plaintiffs  did  thereupon,  and  in  consideration  of  said 
payment,  promise  not  to  call  on  the  defendant  for  the  balance  of 
said  note,  but  would  postpone  the  time  of  payment  of  the  remain- 
der, for  said  term  of  one  year,  and  would  not  prosecute  the  de- 
fendant for  the  possessiou  of  said  mortgaged  premises  previous  to 
that  time ;  and  this  he  is  ready  to  verify  :  wherefore  the  defendant 
prays  judgement  if  the  plaintiffs  ought,  prior  to  the  first  day  of  Oc« 
tober,  A.  D.  1830,  to   have  or   maintain  their  aforesaid   action 
against  him  the  defendant.^' 

To  this  plea  there  was  a  general  demurrer  vmA  joinder  in  de- 
murrer. 

A.  G.  Whiiiemorey  for  the  plaintiffs, — We  have  two  objec- 
tions to  this  plea  % 

1.  Because  no  sufficient  consideration  is  stated  for  the  promise 
to  postpone  the  colleciion  of  the  debt,  even  if  the  action  were  up- 
on the  note.  This  note  being  originally  payable  in  money,  and 
due  Jong  before  the  payment  was  made,  and  before  the  promise 
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^^^^^^'^^  is  said  to  have  been  made,  the  payment  could  not  constitute   a 
1831.  '    good  consideration  for   the  promise  to  wait  for  the  remajnder^ 

Mason  et  ai.  ^i^h  rcspcct  to  the  consideration,  there  is  no  difference-  be- 
Petera.  twcen  a  contract  to  e&tend  the  time  of  payment,  or  alter  the  man* 
ner  of  payment,  and  an  agreement  to  discharge  the  remainder 
ol  a  debt  upon  payment  of  a  part  only.  Both  are  equally  con* 
tracts  varying  tiie  original  agreement  in  important  points,  and 
alike  prejudicial  to  the  creditor  ;  and,  upon  principle,  something 
new  should  intervene,  by  which  the  plaintifi  gains  some  advan- 
tage, or  the  defendant  suffers  some  loss  or  injury,  as  a  reason  or 
motive  for  postponing  the  payment  of  a  just  debt  due  in  money 
long  before. — Chit,  on  contracts^  286-7;  Heatheotevs.  Crook- 
shanks,  2  T.  R.24  ;  IHtch  vs.  Sutton,  5  Efl*/,2S0-1  ;  Pin- 
neVa  case,  5  Co.  117,  (abridg.  182jJ  Adams  vs.  Tapling,4 
Mod.  88;  Co.  Lit.  212.  The  reason  of  these  cases  applies  to 
the  case  under  consideration,  where  the  defendant  seeks  to  en- 
force a  contract  to  extend  the  time  of  payment  of  a  debt,  payable 
immediately  in  cash,  founded  upon  a  consideration  every  part  of 
which  is  prejudicial  to  the  plaintiffs. 

It  is  evident  this  payment  cannot  be  called  injurious  to  the 
defendant,  or  extra  beneficial  to  the  plaintifis.  It  ought  to  have 
been  made  shortly  after  the  date  of  the  note  ;  but  the  plaintiffs, 
glad  to  get  any  thing,  received  catde  and  endorsed  the  full  value 
of  them  on  the  note,  instead  of  cash.  I  am  at  a  loss  to  divine 
what  extraordinary  meritorious  considerations  can  enter  into  the 
pan  payment  of  a  just  cash  debt,  when  that  payment  is  made  in 
cattle,  instead  of  cash,  as  the  parties  orignally  contracted.  If  there 
15  any  thing  between  these  parties,  which  entitles  this  attempt  to 
defeat  the  plaintiff's  of  their  remedy  to  special  favor,  it  is  not  dis- 
closed in  this  plea. — Bates  vs.  Starr,  2  Vt.  Rep.  636. 

2.  As  this  action  is  founded  upon  a  technical  deed  of  lands, 
this  plea  is  no  bar  to  a  recovery  of  the  possession.  Where  a  sfat« 
ute  or  peremptory  rule  of  law  has  made  an  instrument  the  exclu- 
sive criterion  of  truth,  a  contemporaneous,  or  subsequent,  parol 
agreement  cannot  be  admitted  to  enlarge,  alter,  extend,  or  contra- 
dict the  terms  of  sticb  instrument. — 3  Stark.  Ev.  997.  The  same 
principle  applies,  where  private  parties  have,  by  mutual  compact, 
constituted  a  written  document  the  witness  of  th«sir  admissions  and 
intentions. — lb.  998.  If  the  contract  is  by  deed,  which  imports 
a  sealed  instrument,  no  evidence,  whether  oral  or  written,  which 
is  not  under  seal,  can  be  admitted  to  contradict  or  vary  it. — Jb. 
{1002;  also;   note  s.andt.-,  Leslie  vs*  J)eLa  Torre^  cited  in 
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12  EoMtj  583.    Where  a  ship  was  chartered  by  deed  to  wait  for  ^^J^^*'*' 
convoy  at  Portsmoutb,  it  was  holden,  that  evidence  could  not  be       i83i. 
admitted  of  a  subsequeiU  parol  agreement  to  substitute  Corrunna  Mason  etd. 
lor  Portsmouth.     See  the  same  priociple  illustrated  in  Mitdmaye^s     p  J^;^^ 
aut^  1  Co.  176,  {abridg.  ]2  ;)   BedePscasej  7  Co.  39,  {abrtdg"^ 
225  ;)  Colman  vs.  Padcard^  1 6  Mmb.  39,  where  parol  evidence 
to  prove  a  contract,  that  the  mortgagor  should  remain  in  posses- 
sion, was  excluded. 

We  are  wilh'ng  to  rest  the  cause  here ;  but  might  add,  if  neces-* 
sary,  that  this  plea  amounts  merely  to  the  general  issue. 

Soxiie  and  Mien,  for  the  defendant. — 1.  The  defendant  con- 
tends, this  matter  in  bar  ought  to  be  pleaded  and  not  given  in  ev- 
idence ;  because  it  is  in  the  nature  of  a  plea  in  abatement ;  and. 
In  all  pleas  in  abatement,  the  matter  in  abatement  ought  to  be 
specially  stated.  It  is  in  the  discretion  of  the  court  to  allow  a 
special  plea,  amounting  to  the  general  issue,  if  it  involve  such 
matter  as  might  be  proper  for  the  decision  of  a  jury. — Stephens 
on  pleading,  p,  463  ;  4  Bac.  ab.  60,  (Pleas,  G.  3  ;)  3  Mod. 
Rep.  166;  Carr  vs.  Binckliff,  4  Barn.  ^  Cres.  547;  f  10  C.  L. 
R.  408  ;J  also,  5  Com.  IHg^  ^6.  Though  a  man  plead  a  thing 
which  may  be  given  in  evidence,  yet  in  some  cases  this  shafl  not 
amount  to  the  general  issue.— 4  Bac.  ab.  64,  (Pleas,  G,  3  *^) 
Skin.  362,  per  Ld.  Holt ;  (2  Saund.  on  plead.  272.)  Where 
a  special  plea  amounts  to  the  general  issue,  it  is  a  defect  !n  form 
merely,  and  can  be  taken  advantage  of  upon  special  demurrer 
oi\\j.-^Archbold*s  pleadings,  p.  196;  5  Com.  Dig.  76  ;  lb.  77* 

2.  Defendant  contends,  that  the  agreement  to  extend  the  time 
of  payment  is,  in  a  moral  and  legal  point  oC  view,  binding.  ''  A 
promise  in  forbearance  of  a  suit  is  good.'^ — 1  Com.  Dig*  133; 
Chitty  on  contracts,  9.  A  subsequent  parol  agreement,  not  con- 
tradicting the  terms  of  the  original  contract,  but  merely  in  contin^ 
uance  thereof,  and  in  dispensation  of  the  performance  of  its  termc, 
is  good.— CAi^  on  con.  27  ;  f  1  Maule  fy  Seltvin,  21.)  "  There 
may  be  cases  of  a  secondary  contract,  executed  on  the  part  of  the 
debtor  binding. — Bates  vs.  Starr,  2  Vt.  Rep.  539.  Where  the 
debt  was  ascertained,  and  a  fund  provided  *for  its  payment,  it 
is  a  good  plea. — Heathcote  vs.  CrooksKanks,  2  T.  Rep.  27. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — This  is  an  action  of  ejectment,  to  whieh 
the  defendant  has  pleaded  in  bar,  that  the  plainlifl's  title  is  by  vfr- 
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^Sew^*"'  ^®  ^^^  certain  mortgage  deed,  given  to  secure  the  payment  of  a 
1831.  '  certain  note  therein  described  :  and  that,  after  this  note  haiTbe- 
Mason  et  ai.  come  payable,  the  plaintiff  received  a  part  payment,  and  agreed, 
Peters.  '"  Consideration  thereof,  to  wait  another  year  for  the  remainder  $ 
and  that  this  year  had  not  expired,  when  the  action  was  com- 
menced.    To  this  plea  the  plaintiff  has  demurred. 

We  consider  the  promise,  set  up  in  this  plea,  to  be  not  obliga- 
tory upon  the  plaintiff.  The  law  requires,  that  the  consideration 
of  a  promise  should  be  something,  which  is  a  benefit  to  the  prom- 
issor,  or  an  injury  to  tlie  promissee.  In  this  case,  the  defendant, 
after  his  debt  was  matured,  and  ought  all  to  have  been  paid  by  him, 
paid  a  part  of  it,  twenty  five  dollars,  which  be  now  claims  as  a 
consideration  for  the  promise  to  wait  another  year  for  the  residue. 
This,  in  a  legal  sense,  is  neither  a  benefit  to  the  plaintifl^  nor  an 
injury  to  the  defendant ;  who  ought  to  have  done  all  this,  and  more 
too,  without  any  promise  from  the  plaintiff.  Again,  if  there  were 
a  good  and  valuable  consideration  for  the  promise,  it  would  be 
no  bar  to  the  present  action,  as  here  pleaded.  It  might  be  the 
foundation  for  an  action  of  assumpsit  to  recover  the  actual  dam- 
age for  the  breach  of  the  contract,  and  nothing  more.  A  cove- 
nant never  to  sue  creates  a  bar  ;  but  a  covenant  not  to  sue  for  a 
given  time  is  no  bar ;  it  is  only  a  ground  for  the  recovery  of  dam- 
ages. This  principle  is  applied  in  the  books  to  all  actions,  real 
and  personal.  It  applies  with  stronger  force  to  our  action  of  eject- 
ment. Our  statutes  require,  that  the  title  to  lands  should  appear 
of  record.  They  also  render  a  recovery  in  an  action  of  ejectment, 
conclusive  with  regard  to  title,  between  the  parties  to  the  suit, 
and  those  claiming  under  the  parties.  Under  such  circumstan- 
ces, it  would  be  going  too  far,  to  admit  a  parol  agreement,  postpon- 
ing the  payment  of  the  mortgage  money,  to  postpone  also  the  right 
of  action  for  the  mortgaged  premises. 

If  any  thing  could  be  made  of  the  facts  here  presented,  it  must 
be  done  by  treating  them  as  amounting  to  a  lease  of  the  premises 
for  a  year.  If  the  facts  are  pleaded  at  all,  they  should  be  plead- 
ed according  to  their  operation  in  law.  This  plea  is  raiher  de- 
claring upon  the.^evidence.  The  plaintiff  could  not  maintain 
ejectment  for  the  premises,  during  a  period  in  whiuh  they  had 
leased  the  premises,  even  by  parol  lease  ;  for  such  lease  would 
give  a  right  to  the  possession  ;  and  the  plaintiff  could  not  treat 
such  possession  as  a  trespass.  And,  further,  a  parol  lease  for  a 
year  is  not  required,  by  statute,  to  be  in  writing.  Whether  the 
facts,  on  which  the  defendant  relies,  would  support  the  allegation 
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of  a  lease  for  a  year,  we  do  not,  we  need  not,  decide  ;  but  unless  ^^JJJ^J^""' 
tkj  amount  to  that,  they  make  no  defence  at  all.  i83i. 

The  plea  in  bar  is  insufficient,  and  judge*      Mason  et  ai. 

ment  is  rendered,  that  the  plaintiff  recover.         pevsn. 


JoHH  H.  Burton  vs.  James  Austin  and  Charles  R.  Blake.    Frarkliu, 

January 


The  pbaiiff  m  $)ectmeiit  cannot  recoTor  damages  for  rente  and  profits,  unless  he  re- 
covers the  land  sued  for ;  then  the  damages  follow  by  force  of  the  statute. 

The  plaint!^  in  snch  case,  must  haye  title,  as  against  the  defendant,  both  when  his  ac- 
tioa  is  oommenced,  and  when  it  is  tried. 

EjeeCment  by  mortgagee,  commenced  after  a  decree  of  foreclosure,  is  defeated  by 
mortgagor's  paying  the  amount  of  decree,  which  destroys  the  title  of  the  mor^gee. 

This  was  gectment  for  the  undivided  half  of  lot  no.  16T,  in 
Higbgate.  Plea,  not  guilty.  On  the  trial  in  the  county  court,  the 
plaintiff  read  in  evidence  a  mortgage  deed  from  the  defendant,Jame« 
^ustin^  to  himself,  conveying  the  undivided  half  of  said  lot,  dated 
Nov.  26,  1828,  and  given  to  secure  the  payment  of  a  note  of  that 
date  for  ^100.  The  plaintiff,  also,  read  in  evidence  the  copy  of  a 
deed,  duly  certified,  from  the  defendant,  Austin,  to  the  defendant, 
Blake^  of  the  same  undivided  half  of  said  lot,dated  June,  1829,  and 
describing  said  premises  as  subject  to  said  mortgage  to  the  plaintiff. 
And,  it  being  admitted,  that  the  defendants  were  in  possession  at 
the  commencement  of  the  suit,  the  plaintiff  rested  his  case.  The 
defendants  gave  in  evidence  the  record  of  a  foreclosure  in  favor 
of  the  plaintiff  against  the  defendants,upon  the  mortgage  aforesaid^ 
showing  a  decree  obtained  by  the  plaintiffat  the  January  term,  1830, 
the  time  of  redemption  to  expire  in  January,  183U  The  defen- 
dants then  proved,  that,  within  ibe  time  limited  by  said  decree,  to 
wit^  on  the  12th  day  of  December,  1830,  but  after  the  commence- 
fnent  of  this  action,  they  paid  the  amount  decreed,  with  the  inter- 
est thereon,  in  fu^J  satisfaction  of  <be  decree.  The  defendants 
contended,  that,  on  proof  of  these  facts,  the  acuon  was  defeated^ 
and  ihey  were  entided  to  a  verdict.  But  the  coutt  decided,  that 
the  ejectment  was  not  defeated  by  said  payment,  but  the  plaintiff 
was  entitled  to  proceed  for  his  costs  in  the  ij^ectment,  until  the 
same  were  paid,  and,  accordingly  directed  a  verdict  for  the  plain- 
tiff to  recover  nominal  damages  and  bis  cost.  To  which  decision 
the  defendants  excepted,  and  the  case  was  thereupon  reserved 
for  the  opinion  of  this  Court* 

After  ai^ument  by  Stevens^  for  the  defendanUj  and  Smatley  aoi 
JUamsj  for  xhe  plaintifi^ 

14 
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^.femw"'''       Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court,-^ 

1832. '    The  plaiDtifT,  as  mortgagee,  has  recovered  nominal  damages  and 

Burton,     his  cost,  but  has  not  recovered  the  land  sued  for.     The   county 

Austin%t  ai.  ^^^^f  '^  seems,  considered  that  the  defendant's  paying  the  amount 
!Df  the  decree  of  foreclosure,  still  left  them  liable  to  pay  what  cost 
had  arisen  m  the  action  of  ejectment  at  the  time  of  such  payment, 
though  such  action  was  commenced  after  the  decree  was  made. 
In  revising  this  decision,  we  are  led  to  examine  the  title  of  the 
mortgagee  to  the  mortgaged  premises.  His  title  enables  him  to 
hold  till  his  debt  is  paid.  At  common  law,  he  is  entitled  to  sue 
forthwith,  and  obtain  possession  ;  but  then  he  must  account  for 
the  rents  and  profits,  in  case  of  redemption  afterwards.  By  our 
statute,  the  mortgagor  has  right  to  hold  possession  till  failure  of 
payment  of  some  instalment.  If  the  mortgagee  recover  posses- 
sion and  damages  for  rents  and  profits,  these  rents  and  profits  so  re- 
covered, if  collected,  as  well  as  the  rents  and  profits  taken  from  the 
premises  by  the  mortgagee,  go  so  far  in  payment  of  the  debt, when- 
ever the  mortgagor  chooses  lo  pay  the  residue.  If  the  mortgagee 
gives  no  deed,  but  conveys  the  debt,  this  conveyance  of  the  debt 
carries,  in  equity,  the  land  also,  as  a  security  for  the  payment  of  the 
debt.  But  if  ejectment  is  brought,  it  must  be  in  the  name  of  mortga- 
gee, or  of  one  who  holds  under  him  by  deed.  And,  if  the  plaintifTin 
ejectment  does  not  own  the  debt,  he  recovers  and  holds  in  trust  for 
him  who  does  own  the  debt.  And  no  such  transfer  can  take 
away  the  right  of  the  mortgagor  to  have  the  rents  and  profits,  by 
whomsoever  taken,  applied  in  payment  of  the  mortgage  money, 
until  an  actual  foreclosure. 

Our  statute  has^  regulated  the  action  of  ejectment,  also,  and 
given  a  form  of  action  not  known  at  common  law  :  and 
by  section  88,  on  page  84-5,  provides,  that  the  plaintiff  shall  re- 
cover as  well  his  damages,  as  the  seizin  and  possession  of  the 
premises ;  and,  by  that  and  another  statute,  the  judgement,  while 
in  force,  makes  a  good  title  to  the  premises,  in  the  party  recov- 
ering, whether  he  be  plaintiff  or  defendant.  This  has  been  con- 
strued, and  must  be  construed,  to  mean  a  judgement  rendered  up- 
on the  trial  of  the  merits.  If  a  judgement  upon  the  merits  is  de- 
cisive of  title,  care  must  be  taken  that  no  recovery  shall  be  had 
by  plaintiff  when  he  has  no  title.  The  county  court,  bearing 
this  in  mind,did  not  sufier  the  plaintiff  to  recover  the  premises  sued 
for,  because  his  title  was  gone,  by  payment  in  full  of  the  mort- 
gage money.  But  considering  that  the  plaintifi  had  title,  when 
he  commenced  his  action,  the  defendant  was  liable  to  pay  the 
costs,  which,  had  accrued^  while  that  title  in  the  plaintiff  continued. 
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Thqr,  therefore,  directed  a  verdict  for  the  plaintiflTi  with  nominal  FRAHKuit, 
damages  only.     Here  a  qaestion  arises,  whether  the  plaintiff  in       1832. ' 
ejeetmeot  can  recover  damages  in  any  case,  unless  he  recovers  "liurton 
the  land.     This  question  was  agitated  in  Chittenden  county,  three  ^   ^'^^  ^ 
or  four  years  since,  in  a  case  of  so  great  equity  on  the  part  of  the 
plaintiff,  that  the  Court  entertained  a  strong  inclination  to  support 
it,  if  possible.     That  case  seems  not  yet  reported.     I  believe   it 
was  the  case  of  Cailin  vs.  Blake.     The  plaintifihad  a  good  tide 
as  against  the  ^fendant,  when  he  commenced  his  action;  but, 
pending  the  suit,  a  decree  in  chancery  between  him  and  one  Tut- 
tle  bad  compelled  each  to  quit  to  the  other  various  lots   of  land  ; 
among  which  this  lot,  then  in  the  possession  of  Blake,  was  to  be 
conveyed  by  Catlin  toTuttle.  He  made  a  conveyance  accordingly. 
Blake  set  up  this  conveyance  in  his  defence,  showing  the  title  out 
of  the  plaintiff.     It  was  evident,  the  plaintiff  could  not  recover  the 
land,  for  his  title  was  gone.     But  he  was  equitably  entitled  to  the 
rents  and  profits,  as  damages,  during  all  the  time  in  which  his  ti- 
tle continued,  and  the  defendant  had  those  profits.     The  decision 
upon  this  point  was  carried  to  the  Supreme  Court,  where  it  was 
decided  that  the  recovery  of  damages  was  an  appendage  of  the 
recovery  of  the  land,  in  the  action  of  ejectment ;  and  that,  as  the 
plainiifi  could  not  tlien  recover  the  land,  his  title  being  gone,  he 
was  entitled  to  recover  no  damages  in  that  action.     This  termin- 
ated the  cause  in  favor  of  the  defendant  against  Cadin.     We  must 
consider  this  decision  as  an  authority,  that  the  plaintiff  cannot  re- 
cover damages,  in  an  action  of  ejectment,  unless  he  recovers  the 
land  sued  for,  and  then  the  damages  for  rents  and  profits  follow 
as  an  appendage  of  the  land  itself. 

The  plaintifi  must  have  a  good  tide,  as  against  the  defendant, 
both  when  be  commences  bis  action  of  ejectment,  and  when  the 
same  is  tried.  This  is  laid  down  in  Adams  on  ejectment^ page  32  ; 
and  supported  by  several  authorities  there  cited. 

The  same  author,  on  page  33,  suggests,  however,that  the  right  of 
possession  expiring,pending  the  suit,  would  not  prevent  a  recovery. 
To  support  this  he  cites  the  14tb  o( Basils  Rep.  488,  Doe^  ex  dem. 
Grundy  vs.  Clark.  But  there  is  no  such  law  in  that  case,  nor  do 
I  find  any  such  in  any  book  whatever.  The  only  point,  decided 
in  that  case,  was,  thai  the  overseers  of  the  poor  could  not  main- 
tain ejectment  against  a  defendant,  who  took  possession  under 
former  overseers,  and  who  had  never  acknowledged  himself  to 
be  holding  under  the  plaintifis. 
We  may  now  enquire  how  these  principles  affect  the  present 
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v^9xhinf  action.     The  plaintiff  admits^  that  be  ought  not  to  recover,  if  this 

1832.  '    suit  had  been  commenced  after  the  defeudants  had  paid  up  the 

Burton      mortgage  monejr,  contained  in  the  decree  of  foreclosure.    But  be 

AmS''  1  <^o"^^°ds»  ^^^^  b®  b^^  ^  S^^  cause  of  action  when  it  was  com- 
menced ;  and  that  the  defendants  cannot  volunteer  to  pay  the 
amount  of  the  decree  and  defeat  thi»  action,  without  paying  the 
cost  of  this  suit*  likewise.  We  think  this  does  not  present  a  case 
of  voluntary  payment,  in  the  sense  supposed  in  argument.  Tiie 
plaintiff  in  his  own  time  brought  bis  bill  of  foreclosure,  and  obtained 
a  decree,  without  opposition  from  the  defendants.  While  that  de- 
cree was  running,  the  plaintiff  brought  the  present  suit.  Wheo 
the  decree  was  about  to  expire,  and  the  defendants  must  either 
pay,  or  forever  lose  the  land,  they  paid  the  full  sum  incompliance 
with  the  terms  of  the  decree.  This  payment  was  no  more  to  be 
deemed  voluntary  on  the  part  of  the  defendant,  than  if  he  had 
paid  the  same  sum  on  an  execution,  to  prevent  being  imprisoned. 
The  plaintiff  brought  this  action  probably  supposing  there  would 
be  no  redemption,  and  wishing  in  that  event,  to  obtain  possession 
as  soon  as  possible,  after  the  title  became  absolute  in  him.  But 
it  was  at  the  risk  of  a  judgement  against  him  in  case  of  redemp- 
tion. The  plaintiff's  title  being  a  mere  security  for  his  debt,  and 
he  being  entitled  to  recover  no  damages,  prior  to  actual  foreclo- 
sure, but  what  would  be  money  in  his  hands  as  part  payment  of 
that  debt,  as  soon  as  that  debt  was  paid,  his  tide  was  wholly  gone ; 
and  lie  had  no  remaining  equitable  right  to  damages,  any  more 
than  be  had  legal  right ;  for  the  defendants  were  obliged  to  pay 
interest  for  the  money  till  the  debt  was  actually  paid. 

If  there  had  been  no  decree  of  foreclosure,  and  the  defendant 
had  ofiered  payment,  the  plaintiff  would  not  have  been  obliged 
to  receive  any  thing,  till  the  whole  was  offered,  including  all  costs 
legally  made.  But,  if  be  consents  to  receive  the  principal  debt, 
and  discharges  it,  without  insisting  upon  costs  in  collateral  suits, 
it  is  difficult  to  discover  his  right  afterwards  to  compel  payment  of 
those  costs. 

The  decision,  we  now  make,  is  in  accordance  with  the  decis- 
ion in  the  case  of  Edgell  vs.  Stanfordsj  reported  in  the  3d  yoL 
of  Vermont  Reports,  page  202.  The  question  in  that  case  was 
rather  one  of  practice ;  whether  the  plaintiff,  in  ejectment  on  mort- 
gage, must  produce  his  note  on  trial,  to  avoid  the  presumption  of 
payment,  or  whether  the  defendant  must  prove  payment  in  order 
to  avail  himself  of  it.  The  Court  decided,  that  the  plaintiff  must 
produce  his  note,  or  fail  to  recover.     They   considered  the  debt 
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tbe  principal  matter  in  controversy ;  and,  as  the  evidence  of  that  FaAVKLiif , 
debt  was  in  possession  of  tbe  plaintifi,  it  would  be  no  bardsbip  1832.  ' 
for  him  to  produce  it.  The  plaintiff's  counsel  seem  to  have  in-  ^"Burton 
dulged  a  hope  that  thejr  should  persuade  this  Court  not  to  treat 
that  case  as  authority  :  but  they  have  not  persuaded  us  to  over- 
rule it.  It  must  be  required  of  the  plaintiff  to  produce  the  note, 
either  on  trial,  or  on  fixing  tbe  sum  due  in  equity.  And  be  may 
aa  well  produce  it  on  trial  as  afterwards.  The  truth  is,  the  giving 
of  the  mortgage  deed  acknowledges  tbe  giving  of  the  note  therein 
described ;  but  it  does  not  acknowledge  its  existence  at  anj  later 
period.  The  mortgagee  is  tbe  keeper  of  the  note.  If  any  pay- 
ments are  made  upon  it,  it  is  usual  to  indorse  those  payments, 
and  preserve  no  other  evidence  of  them.  It  would  be  wrong,  in 
such  a  ease,  to  permit  the  phintiff  to  pocket  his  note,  and  recover 
jw^emeDt,  unless  the  defendant  could  prove  these  payments  by 
other  testimony.  Moreover,  there  might  be  no  such  note,  by  reason 
of  a  misdescription  in  the  mortgager  as  was  Edgell's  cise.  And  it 
would  be  very  unjust  to  let  the  plaintiff  recover  the  land  upon 
tbe  strei^th  of  a  note,  which  had  no  existence,  and  then  sue  the 
acfuaJ  note  and  recover  its  amount.  This  would  be  turning  about 
tbe  established  rule  of  evidence,  that  the  party  possessing  papers, 
roost  produce  them,  if  be  would  derive  any  benefit  from  them. 

We  consider  the  doctrine  of  that  case,  not  permitting  a  mort- 
gagee to  recover  in  ejectment,  unless  he  yet  has  a  debt  secured  by 
his  mortgage,  to  be  correct.  And  both  from  tbe  authority  of  that 
case,  and  from  general  principles,  as,  also,  from  the  reason  of  the 
case,  we  consider  the  judgement  of  the  county  court  erroneous, 
and  the  same  is  reversed,  and  a  new  trial  is  granted. 

The  plaintiff,  after  this  decirion,  not  wishing  for  another  trid, 
consented  to  a  judgement  for  the  defendants,  and  theCourt  allow- 
ed tbe  defendants  to  tax  cost  only  from  and  alter  the  time  when 
he  satisfied  tbe  decree  of  forectosore. 
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faarklin,  State's  Treasurer  m.  Shiveiiic  Holmes. 

January^ 


X832. 


Any  matter  of  dofence,  which  goes  only  to  a  part  of  the  plaintiiT's  clnim,  should  be 
pleaded  to  so  much  only,  as  it  tends  to  meet. 

It  is  no  defence  to  scirt  facieu  on  a  judgement,  that  the  plaintiff  has  received  the 
amount  from  the  officer,  who  had  failed  to  collect  of  the  debtor,  when  the  debtor  bos 
never  paid  the  debt,  and  the  creditor  permits  hid  name  to  be  used  for  the  benefit  of 
tlie  officer. 

This  was  a  writ  otsdrefacias^  calling  upon  the  defendant  to 
show  cause,  if  any  be  had,  why  the  plaintifi  should  not  have  exe- 
cution upon  a  judgement,  which  the  plaintiff,  several  years  before, 
had  recovered  against  the  defendant,  and  which  the  plaintiff,  in 
his  writ  of  scire  facias,  affirmed  to  be  in  full  force,  whereof  execu- 
tion remained  to  he  done. 

The  defence,  set  up  by  the  defendant  in  the  county  court,  was, 
That  thirty-five  dollars,  a  part  of  said  judgement,  had  been  paid 
by  the  defendant,  and  that  the  remainder  had  been  paid  by  one 
Barlow,  a  deputy  sheriff,  as  agent  for  the  defendant.  This  last 
part  of  the  defence  was  exhibited  in  various  forms  of  pleading ; 
to  which  the  plaintifff  replied.  See.,  and  several  issues  were  joined 
to  the  jury  ;  and  they  returned  a  verdict  for  the  plaintiff  upon  all 
of  them.  These  verdicts  silenced  all  the  controversy  except  upon 
two  points.  One  of  these  was  raised  by  the  defendant's  motion 
for  a  judgement  in  his  favor,  notwithstanding  the  verdict  against 
him.  The  other  question  arose  upon  a  bill  of  exceptions,  allow- 
ed by  the  court,  stating  the  facts,  that  the  plaintiff's  first  execu- 
tion was  delivered  to  Joel  Barlow,  deputy  sheriffT,  to  collect ;  that 
he  collected  thirty-five  dollars  of  the  defendant,  and  paid  it  over 
to  the  plaintiff's  attorney ;  that  he  failed  to  collect  the  remainder, 
and  thereby  became  liable  to  pay  the  balance,  and  advanced  the 
same  to  the  plaintiff* 's  attorney,  out  of  his  own  money,  and  re  tam- 
ed the  execution  in  his  own  hands ;  that,  before  this  action  was 
commenced,  said  attorney  paid  over  the  full  amount  of  these  mon- 
ies, so  received  by  him,  to  the  plaintiff^  and  took  his  receipt  for  the 
same ;  and  that  this  action  was  brought  and  prosecuted  by  Bar- 
low, in  the  name  of  the  plaintiflf  and  for  the  benefit  of  Barlow,  to 
recover  the  balance,  which  had  not  been  paid  by  this  defendant. 
The  defendant's  counsel  insisted,  that,  upon  these  facts,  the  debt 
ought  to  be  considered  as  paid,  and  the  judgement  extinguished, 
and  that  this  action  could  not  be  maintained.  But  the  court  in- 
structed the  jury,  that  the  money  advanced  by  Barlow,  in  dis- 
charge of  his  liability,  ought  not  to  be  considered,  under  the  cir- 
cumstances of  the  case,  a  satisfaction  or  extinguishment  of  the 
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judgement;  and  that  if  they  foiiDci  the  facts  as  the  plaintiff  con-  Franklin, 
tended  for,  they  would  return  a  verdict  for  the  plaintifii  so  that  he     '  18^7' 
might  have  execution  for  the  balance.     The  jury   accordingly  s.  Treasurer 
found  a  verdict  for  the  plaintiff.     The  defendant  brought  up  the     „  'i'* 

...  I.-J  ri_  Of  Holmes. 

case  with  a  view  to  reverse  the  judgement  of  the  county  court,  on 
one  or  both  of  the  grounds  above  named. 

Argument  for  the  defendant. — The  defendant  insists  that  this 
payment  by  Barlow,  with  his  own  money,  as  found  by  the  jury, 
was  a/ttU  and  complete  satisfaction  of  the  judgement,  so  that  no 
action  can  be  sustained  thereon. 

J.  Because  the  payment  by  Barlow  was  not  qualified  or  condi- 
tional, nor  a  mere  advance  of  money  to  the  creditor.  He  receiv- 
ed the  money  from  the  officer  widiout  any  stipulation  or  condi- 
tion^ but  as  an  absolute  and  perfect  discbarge  of  the  debt.  The 
debt  must  therefore  be  considered  satisfied  as  to  the  judgement 
creditor. — 15  Johns,  443,  Sherman  vs.  Boyce  ;  Peahens  A5.  Prt. 
casesj  144,  Eyles  vs.  Faikney^  note. 

2.  If  this  fact  be  established,  the  law  deems  the  officer  "June- 
fus  offidoJ*  The  direct  and  sole  object  of  calling  in  the  aid  of 
the  law,  was  to  compel  payment  to  the  creditor.  This  object  be- 
mg  accomplished,  and  the  creditor  satisfied,  the  power  conferred 
by  it  is  spent,  and  the  officer  is  not  permitted  to  use  it  for  his  own 
benefit. — Langdon  vs.  fVaHis^  1  Lutw.  589.  The  law  requires 
of  sheriffs  a  strict  execution  and  observance  of  their  precepts  ;  and 
if  an  officer  holding  an  execution  sleeps,  upon  it,  and  tortiously 
neglecting  bis  duty,fails  to  execute  it,  and  satisfies  the  judgement 
out  of  his  own  money,  he  is  entirely  without  remedy  against  the 
debtor. — Reed  vs.  Staats  et  ah  7  Johns.  425;  Weller  vs* 
Weedale^  J^^oy,  1 07.  He  will  not  be  sufiered  by  a  voluntary  neg,- 
lect,  and  a  consequent  after  payment,  which  is  in  efiect  a  volun- 
tary payment,  to  make  a  third  person  his  debtor,  unthout  the  con.- 
currence  of  either  of  the  other  parties ;  for  it  is  a  well  settled  max- 
im of  law  that  "  no  roan  shall  take  advantage  of  his  own  wrong.'^ 

3.  If  there  is  a  debt  any  where  existing,  after  the  satisfaction 
of  the  judgement  creditor  by  the  officer,  it  must  be  in  favor 
of  the  officer  ;  and  it  would  be  a  strange  anomaly  in  a  court  oi 
justice,  if  an  officer  of  a  court  could  wield  the  process  of  that 
court,  to  redress  his  own  grievance,  compel  payment  of  his  own 
debts,  and  exact  such  a  measure  of  justice  as  he  should  think  due 
to  himself  It  would  constitute  him  the  minister  of  justice  or 
vengeance  in  his  own  cause  ;    and  would  not  only  open  the  way 
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Frahkliv,  for  infinite  abuse,  oppression  and  cruelty,  but  would,  says  Piatt, 
Te^'     Justice,  in  Sherman  vs.  Boyce^  **  tend  to  subvert  the  foundation 
s  Treasurer.  ^^  p"vate  figbts  and  civil  liberty.     Then,  after  the  creditor  is  sat- 
vs,        isfied,  and  his  rights  extinguished,  and  the  debt,  if  not  discharg- 
ed, has  become  the  officer's,  if  he  cannot  use  the  original  process 
to  enforce  payment  of  it  to  him,  can  he  be  permitted  to  procure 
an  execution  that  will  avail  him,  by   an  action  on  the  judgement, 
and  thus  accumulate  another  bill  of  cost  ?  Most  clearly  he  cannot. 
It  would  produce  a  multiplicity  of  suits — oppress  the  debtor  by  in- 
creasing the  debt — without  in  the  least  remedying  the  evil  of  the 
principle. 

4.  The  plaintiff  in  this  case,  having  had  a  full  and  perfect 
satisfaction  of  his  debt,  cannot  maintain  the  action  for  his  oum  bene- 
Jity  for  "no  man  shall  have  two  satisfactions  for  the  same  thing." 

And  though,  as  it  respects  the  debtor,  he  may  have  paid  nothing, 
yet  the  plaintifF  cannot  on  that  account  sustain  an  action  against 
him  any  better  than  he  could  against  each  trespasser  in  cases  of 
joint  trespass,  after  having  received  satisfaction  from  one  of  them. 
— Bird  vs.  Randall,  5  Burr.  1345 ;  Cooke  vs.  Turner,  Hob,  66; 
Sanderson  vs.  Caldwell,  2  Aikens,  195  ;  2  Saund.  148,  tn  note. 
Barlow,  the  officer,  cannot  maintain  an  action  in  his  own  name 
against  the  debtor,without  first  a  demand  upon  him  for  the  money, 
and  a  request  from  him  to  pay  it ;  of  which  there  was  neither  in 
this  case.  Without  these,  "  it  is  very  clear,"  say  the  court  in 
Allen  vs.  Holden,  9  Mass.  136 — **  that  the  action  cannot  be 
maintained  by  the  officer ;  for  he  would  be  obliged  to  found  his 
claim  on  his  own  failure  of  duty. — Menderlock  vs.  Hopkins, 
8  Johns.  340  ;  Jones  vs.  Wilson,  3  Johns.  430 ;  Beachws.  Van 
Denburgh,  10  Johns.  369  ;  Walkeld  vs.  Mamakating,  14  Johns. 
87. 

5.  It  is  made  the  duty  of  all  sherifis,  '*  to  execute  and  return 
^*  every  precept  agreeably  to  the  directions  therein  given,"  and 
the  law  will  not  lend  its  aid  to  relieve  an  officer  who  has  been 
guilty  of  any  breach  of  duty,  not  even  where  the  other  party  has 
acted  grossly  dishonest. — Stat.  203;  17  Com.  Law  Rep.  p.  17, 
Collins  vs.  Snvggs ;  4  East,  568,  Sedgevforth  vs.  Spicer  ;  7 
Term  Rep.  109,  Fuller  vs.  Prest ;  1  Term  Rep.  418,  Rogers  vs. 
Reeves. 

This  case  is  analogous  to  that  of  arrest  and  a  voluntary  escape. 
If  in  that  case  the  creditor  chooses  to  pursue  his  lien  upon  the 
officer,and  thereby  obtains  satisfaction  from  him,  the  officer  has  no 
remedy  against  the  debtor,  neither  by  arrest  on   the  original  pro- 
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cess,  nor  bjr  a  suit :  the  creditor  having  once  received  5a/w/5rc^*Mi  Frankmn, 
is  abo  burred.     And  even  an  agreement,  by  a  third  person,  that,     '  isas/' 
if  the  officer  will  delay  the  comraitnient  of  the  debtor  for  a  certain  g  Trea«urer 
time,  be   shall   be   forthcoming  at  the  end  of  the  time,  in  the     n^^^^^ 
life  of  the  execution,  is  void ;  for  it  tends  to  a  breach  of  duty. — 10 
Mass,  5D,  Appleiy  vs.  Clark  ;  2  Bac.  24  ;  4  Mass.  370,  ^yer 
vs.  Hutchins ;  2  Vt.  Rep.  344,  Stevens  vs.  fFebb. 

AfgsmtMifor  the  plaintiff, — ^The  jdaintifi*  in  this  caseoon- 
(ends  that  the  directions  given  to  the  jury  by  the  court  were  righu 
It  appears  from  the  case  that  the  money  advanced  by  Joel  Barlow, 
(the  person  for  whose  benefit  the  suit  was  brought,)  was  not  m 
payment  and  discharge  of  the  judgement  and  execution  against 
Holmes ;  but  it  was  advanced  by  Barlow  to  obtain  a  discharge  of 
his  Habiltty  to  tlie  jilaintifil  The  fact  that  Barlow  paid  to  the 
plaimifi  the  tdtole  amount  due  from  Holmes  to  procure  a  dis- 
charge of  Ins  liability,  no  more  operates  as  a  payment  and  discharge 
of  the  judgement  against  Hotmes,  than  it  would  had  a  less  sum 
than  the  whole  balance  of  the  execution  been  paid  by  Barlow. 
Now  it  will  not  be  contended,  chat,  had  Barlow  paid  the  plaintiff 
the  trifling  sum  of  five  dollars  to  procure  a  discharge  of  bis  liability, 
this  would  operate  to  discharge  the  judgement  against  Holmes. 
But  if  the  sum  paid  by  Barlow  to  the  plaintifi*8  attorney,  in  dis* 
charge  of  his  liability,  is  to  be  so  far  regarded  as  a  payment  of 
the  execution  against  Holmes,  tliat  the  plaintiff  <;ould  enforce  the 
collection  of  ilie  balance  due  against  Holmes  for  his  own  benefit, 
stiD,  it  is  contended,  that  an  action  can  be  maintained  against 
Holmes  oo  this  judgement,  in  the  name  of  the  plaintiff,  for  the 
benefit  of  Barlow,  who  is  equitably  entitled  to  the  balance  due  on 
said  judgement  against  Holmes.  The  Court  aFe  bound  to  pro- 
tect the  equitable  interest  which  Barlow  has  in  this  judgement, 
and  aid  him  to  recover  the  sum  honestly  due  from  the  defendant. 
^^^Uen  vs.  Holden,  9  Mass.  Rep.  133;  Broum  vs.  The  Maine 
Bank,  11  Mats.  Rep.  153;  15  Mass.  Rep.  481  ;  1  Term  Rep. 
619;  i  Swift's  Dig.  434  ;  Chip.  Rep.  41  ;  Ld.  Ray.  1411. 

Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court. — 
We  find  a  singular  state  of  pleadings  in  this  case.  The  plea, 
which  begins  in  some  measure  like  a  plea  in  bar,  proceeds  more 
like  the  answer  to  a  bill  in  chancery.  It  is  a  plea  to  the  whole  ; 
yet  is  so  leaded,  that  it  could  never  be  met  by  any  one  replication, 
that  could  end  in  a  single  issue.     The   matter  of  this  defence 
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Franklidt,  should  have  been  presented  in  a  form  wholly  diflerent;     For  in- 
^8^7'     stance,  as  to  thirtj-five  dollars,  a  part  of  said  judgement,   the 
s.  Treasurer,  plsiotiffouglit notto  have  his execution^because  he,  the  defendant, 
I"-        paid  that  sum  to  the  plaintiff,  &c.,  and  as  to  the  remainder  of 
said  judgement,  proceed  in  like  manner  to  show  paymeol.     And, 
if  (he  defendant  wished  to  present  this  last  in  several  shapes,  as 
would  seem  probable  by  his  presetK  plea,  he  might  plead  by  leave 
of  Court,  as  many  as  the  facts  relied  upon  would  require,  to  save 
ibe  rights  of  the  defendant.     There  must   be  distinct  pleas,  and 
capable  of  being  traversed,  or  met  by  a  single  replication — and 
all  conclude  with  a  verification,  just  as  the  pleas  to  any  other  ac- 
tion. 

To  the  pleas  filed  in  this  case  the  plaintififhas  replied,  and,  to 
his  replications  the  defendant  has  rejoined.  And  issues  were 
joined  to  the  jury,  at  the  teimination  of  eaeh  branch^  of  the  plead- 
ings. The  verdict  of  the  jury  for  iheplaintifl^,  upon  all  these  is- 
suesj  bas'disposedof  every  thing,  except-  the  two  questions  nam- 
ed in  the  case,  which  indeed  are  but  the  same  question,- raised,  ia 
difierent  forms. 

The  defendant's  motion  for  a  judgement,  notwithstanding  a  ver- 
dict against  him,  is  grounded  upon  the  supposition  that  one  of  the 
issues  was  immaterial.  On 'examining  this  issue,  we  find  its  ma- 
teriality depends  whoHy  upon  the  view  the  Court  may<  entertain 
upon  the  correctness  of  the  iaairuetion»  given  tothe  jury>:  for- that 
issue  is  nothing  more  nor  less,  than,  whether  the  payment,^  ef 
which  the  defendant  claims  the  benefit,  was  made  by  Barlow  widi 
his  own  money,  and  not  as  agent  for  the  defendant ;  and  this,  when 
tliere  is  no  pretence  that  the  defendant  has  ever  paid  it,  other- 
wise than  through  this  payment  by  Barlow,  or  advancing  by  Bar- 
low, as  the  case  states  it.  If  the  creditor's  having  received  the 
amount  of  hisdebtr  afteip  the  officer  is  rendered  liable  for  it  by  bis 
neglect  on  the  execution,  necessarily  operates  a&  payment  and 
satisfaction  by  ther  debtor,  then  the  issue  was  immaterial. 
It  was  immaterial  whether  the  payment  was  made  by  the 
sheriff,  or  by  the  defendant,  with  the  sherifi's  money,  or 
with  the  defendant's  money,  by  the  sheriS,  in  discharge  of  his 
own  liability,  or  as  agent  for  the  defendant.  All  these  roust  alike 
be  immaterial,  if  they  alike  enure  for  the  benefit  of  the  defendant, 
in  payment  and  satisfaction  of  the  debt.  If  so,  the  instructions 
were  also  incorrect ;  for  they  attach  great  importance  to  the  samo 
(acts  put  in  issue  to  the  jury,  and  which  the  defendant  now  cou- 
teiuls^  are  inunateriaL 
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The  defendant's  counsel  rely  upon  ibe  cases  they  cite  from  the  Fn^xKuy. 
7th  and  15tb  of  Johnson^s  Repcrts^  to  show,  that  a  sheriflTi  com-       1833. 
iniftiiiga  neglect  in  the  cdllectioD  of  an  execution,  can  have  no  s.  Treasurer 
after  benefit  from  the  judgement  or  execution,to  reimburse  himself.     |{  J^^,^ 
It  appears  to  me  I  have  sometime  read  the  report  of  a   decision 
in  that  state  more  in  point  for  the  defendant  (ban  these.     Possi- 
bly I  may  have  understood  these  to  go  further  than  appears  on  a 
careful  perusal  of  them.     These  really  go   no  farther  tlian  the 
common  principle,  considered  to  be  law  here,  and  every  where, 
Thai,  if  ony,  who  stand  in  the  place  of  the  debtor,  by  signing 
unth  and  for  hiwiy  or  becoming  his  bail,  pay  the  debt,  it  is  paid, 
and  can  be  no  more  used  as  against  the  debtor  or  any  others  of 
kis  sureties.     They  must  severally  resort  to  their  principal  for 
remuneration,  or  to  their  cosureties  for  a  contribution.    In  these 
cases  cited,  if  I  understand  them  correctly ,the  money  was  actually 
raised  by  the  debtor  himself,  with  the  aidofthesheriflas  indorser 
or  surety.     That,  when  paid  to  the  creditor,  as  fully  extinguish- 
ed the  debt,  as  if  some  third  person,  instead  of  the  sheriff,  had 
been  indorser  or  surety. 

The  plaintiff's  counsel  cite  cases  from  the  9th  and  1 5th  df 
Mais,  Reports,  to  show  that  the  courts  in  -that  state  sustain 
actions  in  the  name  of  the  creditor  forlhelienefit  of  the  sberiS,  who 
had  become  liable  on  the  execution,  and  had  paid  its  amount  to 
the  creditor,  and  taken  his  assignment  of  the  debt.  'Cases  have 
been  frequent  in  tins  state,  where  sheriffs  and  their  deputies,  have 
paid  over  money ,when1iable  by  reason  of  their  neglect  in  collection, 
and  taken  a  receipt  irora  the  creditor  or  his  attorney,  and  suffered 
no  indorsement  upon  the  execution,  and  afterwards  have  collect- 
ed, by  tlie  aid  of  suits  in  the  name  of  the  creditor;  and  I  recollect 
no  question  e^rer  raised  upon  such  a  procedure  in  this  state,  un- 
til in  the  defence  of  this  action.  We  are  unable  to  discover  any 
diiBcuhy,  or  injustice  that  could  ever  proceed  from  sustaining  a 
suit  tor  the  benefit  of  the  ofiicer,  who  has  become  liable,  and  has 
advanced  the  money  to  the  creditor,  on  taking  his  assignment  of 
the  debt.  If  execution  is  obtained  in  such  suit,  it  must  go  into  the 
bands  of  some  ofiicer,  who  is  not  interested,  for  collection.  This 
will  avoid  a  good  share  of  the  difficulties  the  Court  were  so  cau- 
tKNis  to  avoid  in  those  cases  cited  from  Johnson^s  Reports ;  and 
we  discover  no  more  difiiculty  in  the  present  case,  than  if  Barlow 
bad  taken  an  assignment  when  he  advanced  the  money.  How 
does  this  case  stand  ?  The  money  now  sued  for  has  never  been 
paid  by  (he  defendant :  but  Bark>w,  the  officer,  advanced  th^ 
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Tranxliw,  amount  to  the  plaintiff,  and  the  plaintiff  tells  us  of  record,  that  be 
1832.  '  is  prosecuting  this  suit  for  the  benefit  of  Barlow.  The  officer 
«.  Treasurer  >^glecting,  Diust  never  be  permitted  to  speculate,  becoming  him- 
iuTd  ^^^^  liable,  and  make  payment ;  and  then  act  as  creditor  and  offi« 
cer  both.  Probably,  in  roost  cases,  where  the  officer  becomes  lia- 
ble to  the  creditor,  without  actual  collection  of  the  money,  it  is 
owing  to  the  humanity  of  the  officer,  and  want  of  good  faith  and 
punctuality  in  the  debtor.  In  such  cases  it  would  be  hard  to  suf- 
fer the  debtor  to  treat  this  indulgence  of  the  officer  as  a  crime, 
and  debar  him  of  all  remedy.  Still,  the  officer  can  never  use  the 
name  of  the  creditor,  to  collect  by  suit,  unless  he  first  makes  his 
peace  mi\f  the  creditor.  But,  when  he  uses  the  name  of  the  cred- 
itor, without  any  objectioo  from  him,  to  collect  a  debt  from  him 
who  ought  to  pay  it,  there  is  no  hardship  rn  presuming  that  the 
creditor  has  made  an  assignment  to  the  officer,  who  has  an  equi- 
table claim  to  such  assignment. 

The  defendant,  in  this  case,  has  interposed  no  plea  on  whicli 
any  question  could  arise,  about  the  want  of  the  authority  to  use  the 
plaintiff's  name  in  recovering  this  balance.  And,  where  it  is 
averred*  in  the  replication,  that  Barlow  advanced  his  own  money 
to  the  plaintiff,  and  that  this  suit  is  brought  and  prosecuted  for  the 
benefit  of  Bat  low,  to  remunerate  for  bis  expenditure,  we  treat 
these  as  the  assertions  of  the  plaintiff,  and  these  assertions  of  re- 
cord. And  they  ought  to  be  treated  as  an  assignment,  so  far  as 
relates  to  this  suit.  There  is,  therefore,  no  error  in  the  judge* 
ment  of  the  coiuity  court,  either  in  their  instructions  to  the  jury, 
or  in  their  overruling  the  defendant's  motion  for  judgement,  not- 
withstanding the  verdict  against  him.     Their 

Judgement  is  affirmed. 

Smalley  ^  Adams,  for  defendant. 

Hunt  fy  Bearddey  and  Smith,  for  plaintiff. 
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In  an  action  on  book  accoun/f  though  each  party  is  made  o  witness  by  statute,  that 
provision  does  not  extend  to  the  wife  of  eitlier ;  nor  can  she  be  admitted  to  testify. 

This  was  an  action  on  book  account,  in  which  the  wife  of  the 
defendant  was  offered  a  witness  for  her  husband,  and  excluded 
by  the  auditor.  The  county  court  affirmed  this  decision.  On 
exceptions  10  that  decision,  the  cause   was  brought  up  to  this 
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Courts  aod  here  argued.     The  facts  will  be  fully  understood  from  Fravkliit, 
the  argumeuts,  and  the  opmiou  of  the  Court.  ib32.  ' 

Carr 

Hunt  andBeardsleyJhr  the  defendant. — ^The  question  present-  ^  vs, 
ed  in  this  case,  for  the  decision  of  (he  Court,  is,  whether  the 
auditor  inaproperly  rejected  the  defendant's  wife,  ofiered  by  him 
as  a  witness.  The  report  states,  that  the  defendant  ofiered  his 
wife  to  prove,  that  she  made  the  contract  with  the  plaintiff,  settled 
with  her,  and  paid  her  for  her  services  ;  and  that  the  knowledge 
of  these  facts  was  exclusively  with  the  witness  ofiered.  It  also 
sitates,  tbat4he  p1aintifi*'s  charges  were  for  labour  performed  in  the 
defendant's  family.  Under  such  a  state  of  facts,  whatever  may 
be  the  law,  as  it  respects  the  competency  of  the  wife,  under  other 
circumstances,  we  Insist,  she  was  a  competent  witness,and  ought  to 
have  been  admitted  in  the  present  case.  We  are  aware,  that,  as 
a  general  rule,  the  wife  cannot  be  a  witness  for,  or  against,  her 
husband  :  but  to  this  rule,  even  at  common  law,  there  are  sundry 
exceptions,  which  grow  out  of  the  necessity  of  particular  cases. 
But  if,  under  any  circumstances,  the  wife  can  be  a  witness,  at 
common  law,  upon  the  ground  of  necessity,  or  any  other  ground, 
the  same  principle  of  necessity  ought,  unquestionably,  to  apply  In 
this  case,  and  determine  the  right. 

It  is  apparent,  from  the  facts  in  this  case,  that  the  defendant's 
wife  acted  as  the  agent  of  her  husband,  and,  indeed,  transacted 
the  whole  of  the  business ;  and  that  her  husband  was  not  privy  to 
any  portion  of  it ;  and  it  is  upon  this  ground,  that  her  declarations 
hare  been  held  to  be  admissible.  We  are  unable  to  discover 
why  she  may  not  herself  be  a  witness. 

But,  again,  the  statute  has  expressly  constituted  the  parties,  in 
book  actions,  competent  witnesses,  which  is  in  direct  violation  of 
the  common  law  rule  upon  this  subject.  The  book  action  is  ex- 
clusively a  creature  of  the  statute ;  and,  in  some  of  its  main  features, 
directly  opposed  to  common  law  principles  ;  and,  if  the  declara- 
tions of  the  wife  may  be  given  in  evidence  at  common  law,  when 
the  husband  himself  cannot  be  a  witness,in  analogy  to  that  doctrine, 
we  think,  that  we  may  well  insist  upon  her  competency,  under  the 
statute,  in  cases  where  the  husband,  being  a  party,  may  be  a  wit- 
ness. In  short,  under  the  statute,  we  insist,  that  wherever  the 
husband  may  testify  in  his  own  cause,  his  wife  may  be  a  witness 
for  him  ;  and  this  principle  seems  to  be  recognized  in  the  state  of 
Connecticut. — 1  Stoiji^s  Evidence,  98. 

Mr.  Stevens fjbr  the  plaintiff. — For  the  plaintiff' it  is  contend- 
ed, that,  by  the  common  law,  a  wife  can  in  no  case  be  admitted  to 
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^JJ^H^]:^^*  testify  for  or  against  -her  husband. — 4  Term  Rep.  678,  Davit  vs. 
TsS?'  Dunwoody  ;  6  Term  Rep.  680 ;  2  Siarkie,  706 ;  Feake^t  Ev.  180. 
c^r  It  is  also  contended,  that  the  act  passed  February  23d,  1797,  re- 
lating to  actions  of  account,  beiiig  in  derogation  of  common  law, 
should  be  construed  strictly ;  and  that,  from  the  words  of  the  act, 
it  was  not  the  intention  of  the  legislature  to  enable  the  wife  of  a 
party  to  be  made  a  witness. — Statute ^  141. 

Hutchinson,  C.  J.,  pronounced  the  opinion  oj  the  Court. — 
It  appears  by  the  report  of  the  auditor  in  this  case,  that  the  parties 
exhibited  their  mutual  accounts  before  him  :  and  that  of  the 
plaintiff  exceeded  that  of  the  defendant,  by  a  small  sum  ;  and  he 
reported  a  balance  in  favor  of  the  plaintifi,  after  disallowing  some 
items  of  the  defendant's  account.  The  county  court  rendered 
judgement  for  the  plaintiff  on  the  report,  and  the  defendant  ex- 
cepted to  the  decision,  and  brought  the  action  up  to  this  Court. 
One  question  only  is  now  presented  ;  that  is,  whether  the  audi- 
tor did  right  in  excluding  the  wife  of  the  defendant,  when  offered 
by  him  as  a  witness  to  support  the  defendant's  account.  IVe  con- 
sider that  the  auditor  was  correct  in  excluding  this  witness,  and 
the  county  court  correctly  confirmed  his  decision.  The  general 
principle  of  law  is,  that  no  person  interested  in  a  cause  can  be  ad- 
mitted to  testify  in  favor  of  that  interest.  Neither  can  a  feme 
covert  testify  in  favor  of  her  husband  ;  because  they  are  necessa- 
rily one  in  interest*  Nor  can  she  be  permitted  to  testify  against 
her  husband,  were  slie  ivilling,  because  it  would  necessarily  des- 
troy that  social  fiarmony,  which  ought  ever  to  exist  between  hus- 
band and  wife.  But  it  is  contended,  that  the  statute  having  made 
4he  defendant  a  witness  to  support  his  own  account,  that  includes 
.the  admission  of  the  wife  also ;  especially  in  a  case  like  this, 
Where  the  wife  bad  a  more  particular  knowledge  of  the  iransac- 
dions  than  her  husband.  It  is  true  the  legislature  might  have  en- 
iicted  a  law  broad  enough  to  have  admitted  the  wife,  as  well  as 
the  husband.  But  they  have  not  done  so  ;.and  we  cannot  extend 
4the  provisions  of  the  statute  :  nor  should  we  be  disposed  to  do  it, 
if  we  had  the  power.  As  soon  as  the  wife  is  introduced  as  a  wit- 
ness for  the  defendant,  her  husband,  she  must  be  liable  to  the 
<cross-examination  of  the  opposite  party ;  and  this  is  attended  with 
all  the  inconveniences  that  can  be  urged  in  any  other  case.  It 
has  the  same  tendency  to  interrupt  the  harmony  of  the  matrimo- 
iiial  connexion.  It  was  said  in  argument,  that  the  wife  bad  been 
.admitted  in  a  Jike  case  in  Connecticut.     I  have  exanvned  Stoifi^s 


OF  THE  STATE  OF  VERMONT.  1 1  ^ 

Digest^  and  have  failed  to  find  any  mention  of  it.     There   may  Franklim, 

o        '                                                                     «'                                                                     '  January^ 

ht?e  been  such  a  decision  there;   for  they  once  had  a   statute  ib3i.* 

which  admitted  interested  witnesses,  other  than  the  parties,  in  ac-  c^^ 

tions  of  book  debt,  as  the  action  is  there  termed.     But  I  should  confeU. 
hardly  think  it  good   policy  to  admit  the  wife,  even  under  such  al 
statute.     Be  thar  as  it  may,  we  have  no  such  statute  here. 
The  judgement  of  the  county  court  is  affirmed. 


.^,<^' 
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Arjden  H.  Ballard  and  William  Ballard.  '^''S7'^ 

Odc  caoBoC  be  legalJy  made  a  defendant  in  a  suit  at  law,  uoIeBs  he  be  served  with  pro- 
ceaa  in  some  way  provided  by  statute  ;  and 

Where  a  landlord  in  ejectment  resided  out  of  tfan  state,  and  a  writ,  sued  out  against 
him,  having  been  returned  non  est  Umentus,  the  court  directed  notice  of  the  pen- 
dency of  the  suit  to  be  given  by  publication  in  a  newspaper,  and  he  subsequently 
appeared  and  answered  to  the  action, — it  was  decided  that  he  be  dismissed  therefrom 
with  cost. 

This  was  an  action  of  ^'ectment.  The  writ  was  duly  served 
OQ  fVUliam  Ballard ^  and  a  regular  non  est  inventus  was  made 
as  to  the  person  and  property  ofArden  H.  Ballard.  The  action 
was  entered  on  the  docket  of  the  county  court,  as  against  both 
defendants.  And  after  one  or  two  continuances,  the  court,  at  the 
request  of  the  plaintiffs,  made  an  order  that  notice  to  Arden  H. 
Ballardy  of  the  pendency  of  the  action  against  him,  be  published  in 
the  newspapers,  the  same  as  though  the  wrii  had  been  duly  served 
upon  him.  This  order  of  notice  was  published  in  the  newspa- 
pers, as  required  by  the  court ;  and  after  its  publication,  Arden 
1/.  Ballard  appeared  in  the  action,  and  Gled  the  following  plea, 
or  motion  : 

"  Franklin  county  courts  September  term,  1'830.  And  now 
the  said  Arden  H.  Ballard^  in  court  by  his  attornies,  comes 
and  moves  this  honorable  court,  that  said  cause  may  he  dismis- 
"^ed  as  to  the  said  Arden  H.Ballardyheczuse  he  says,that  said  writ 
"  has  never  in  any  manner  been  served  upon  the  said  Arden  H.y 
'^  as  will  appear  by  said  officer's  return  on  said  writ.  Wherefore, 
^'  the  said  Arden  H.  prnys  that  said  suit,  as  to  him,  be  dismissed,. 
"  and  for  his  costs." 

Replication  the  same  term :  '^  And  now  the  plaintiffs,  in  repTy 
"  to  the  plea  of  the  defendant,  say,  that  the  said  cause  ought  nor 
"  to  be  disniissed  as  to  the  said  Arden  H.  Ballard^  because  they 
"  say,  that  he,  the  said  Arden^  at  the  time  of  the  service  of  saict 
"  writ,  was  not  an  inhabitant  of  this  state,,  nor  had  he  resided  in* 
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^Jamuv^''*   "  '^'  ^^^  ^  number  of  years,  nor  has  since  resided  in  this  state. 

Td^.^     "  Nor  had  the  said  Arden  any  family  here,  or  personal  property 

-— : — 7"  "  ^^^^^  lb®  knowledge  of  the  piainttflg,  which  might  have  been 

..ocie^,  'c.  ((  aitacbed  on  said  writ.     But  tbt  said  Arden^  at  the  time  of  the 

Baii&rd  et  ai  <<  commencement  of  this  action,resided  in  the  territory  of  Michigan, 

'^  and  no  service  could   have  been  made  on   ^im,  except  in  the 

'*  manner  which  has  been  adopted  in  this  case,  by  publishing  in  a 

"  newspaper  by  order  of  court.     And  the  plaintiffs  further  say, 

"  that  the  said  Arden,  is  the  landlord,  and  is  required  by  statute 

'*  to  be  made  a  defendant  in  this  suit. 

This  replication  was  demurred  to ;  and  there  was  a  joinder  in 
demurrer.  And  afterwards,  at  the  December  adjourned  term, 
1830,  the  county  court  rendered  judgement,  that  the  replication 
is  insufficient  in  law,  and  that  the  said  Arden  B»  Ballard  be  dis- 
missed with  his  costs,  taxed  and  allowed  at  $9,38.  To  which 
decision  the  plaintifl!s  excepted,  and  the  ease  was  thereupon  re- 
served for  the  opinion  of  this  Court. 

Aldis  and  Davis,  for  the  plaintiffs. — ^The  case  shows  tbat.^r- 
den  H.  Ballard  is  the  landlord,  and  WUliatn  Ballard  the  tenant, 
holding  under  him  ;  and  the  statute  (p.  84)  makes  it  necessary 
that  the  suit  should  be  brought  against  both ;  and  if  it  had  been 
otherwise  brought,  the  suit  must  have  abated.  Arden  H.  Bal- 
lard resides  in  the  territory  of  Michigan,  and  had  no  property 
here ;  of  course,  no  personal  service  could  have  been  made  on 
him.  The  statute  (p.  64-65)  provides,  that  writs  of  summons  or 
attachment  shall  be  served  by  delivering  the  defendant  a  copy 
thereof,  or  by  leaving  such  copy  at  the  house  of  his  usual  abode ; 
and  if  the  defendant  do  not  reside  within  this  state,  and  real  estate 
be  attached,  then  the  copy  is  to  be  delivered  to  his  tenant,  agent 
or  attorney,  if  any  be  known  ;  and  if  no  agent,  tenant  or  attorney, 
be  known,  then  a  copy  must  be  left  with  the  town  clerk  ;  and  if 
personal  property  be  attached,  then  at  the  place  where  the  prop- 
erty is  attached. 

It  will  be  seen  that  the  statute  requires  a  copy  to  be  left  only 
where  the  defendant  is  an  inhabitant  of  the  state,  or  where  real  or 
personal  property  is  attached.  In  this  case  the  defendant,  Arden 
H.  Ballard,  was  not  an  inhabitant  of  this  state,  and  no  property 
was  attached.  The  requirements  of  the  statute  respecting  the 
leaving  a  copy  cannot,  therefore,  apply  to  him  ;  for  it  would  be 
idle  to  pretend  thai  the  officer  must  go  out  of  the  state  to  serve  the 
writ.  If  a  copy  had  been  left  at  some  place  where  the  said  Arden 
had  formerly  resided  in  this  state,  or  with  some  agent  or  attorney, 
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if  any  were  known,  it  would  have  been  nugatory,  because  not  re-   J^«akklik, 
quired  by  the  statute.  1832, 

A  case  like  the  present  is  not  provided  for  by  any  particular  society,  &C 
statute  ;  it  must,  therefore,  be  Subject  to  the  general  laws  of  the  uaikrd  et*!. 
land,takentn  connection  with  thai  part  of  the  statute  which 'requires 
the  landlord  to  be  joined  with  the  tenant.  The  legislature  would 
never  have  directed  the  landlord  to  be  joined,  if  it  had  not  sup'- 
posed  be  could,  in  all  cases,  be  legally  brought  into  court.  We 
must,  therefore,  presume  that  the  landlord  oan  be  legally  made  a 
defendant  in  court,  though  he  reside  out  of  the  state,  and  no  pro- 
cess be  served  on  him.  Now  it  is  contended,  that  the  only  legal 
mode  of  making  Arden  H.  Ballard  a  defendant,  was  that  which 
was  adopted  in  this  case,  by  making  a  non  est  return,  entering  the 
cause  in  court,  and  publishing  as  in  cases  where  the  defendant 
is  out  of  the  state  at  the  time  the  suit  is  brought,  and  has  not  had 
notice.  If  such  proceedings  are  not  sufficient  to  make  him  le- 
gally a  party  on  the  record,  then  there  is  no  way  in  which  he  can 
be  sued.  If  there  be  any  question  respecting  the  legality  of  these 
proceedings,  bis  appearance  in  court,  and  answering  to  the  cause, 
is  presumed  to  remove  all  doubts  on  the  subject. 

Smalley  and  Adams,  for  the  drfendant. — The  plaintiffs  say  that 
A,  B.  Ballard  was  the  landlord  of  Wm.  Ballard^  and  ought  to 
have  been  joined  in  the  suit.  Admitting  that  A.  H.  Ballard  is 
not  an  ichabitant  of  this  state,  and  has  no  personal  property  here  ; 
that  be  is  landlord,  and  ought  to  be  joined  in  this  suit, — it  is  dif- 
ficult to  compreiiend  how  the  plaintifis  can  legitimately  draw  from 
these  premises  the  conclusion  thatihey  could  sue  A.  H.  Ballard^ 
or  take  an  illegal  course  to  make  him  party  to  the  record.  It  is 
now  universally  the  received  opinion  that  a  judgement  is  not  bind- 
ing in  persona  when  the  person  is  not  wiibin  the  jurisdiction  of 
the  court  rendering  judgement.  Will  the  court  aid  the  plaintiffs  in 
an  attempt  to  acquire  a  fruitless  jurisdiction,  or  subject  the  defen- 
dant to  the  hazzard  hereafter  of  an  irregular  proceeding?  The 
judgement  of  the  court,  if  it  have  any  jurisdiction,  must  be  in  rem ; 
and  the  plaintifis  rest  the  regularity  of  their  proceedings  on  the  ne- 
cessity of  joining  the  defendant,  A,  H.  Ballard  J  and  the  fact  that 
there  is  no  res  upon  which  to  found  jurisdiction. 

Batltes,  J.,  delivered  the  opinion  of  the  Court. — Tiie  statute 
requires,  that  ejectment  should  "  in  all  cases  be  as  well  against  the 
*^  landlord  or  landlords,  if  any  there  be,  as  against  the  tenant,  or 
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Frankun,   «  tenaots  id  possessioD  of  the   premises  demanded ;  and  if  any 

January,  ,     ■  .     "^  '  ' 

1832.  ^  such  action  be  otherwise  brought,  the  same  ^ball,  on  motioD,  be 
Society,  dLc.  ^  abated." — (Revised  SiaiiHeif  ehap*  7,  s.  BQ*)  When  the  writ 
BaUfJd'eta!.  ^^^^^  against  the  landlord  and  tenlMit,  and  is  delivered  to  a  proper 
officer  to  serve  and  return,  and  the  officer  serves  the  writ  on  the 
tenant,  and  makes  a  non  esi  inventus  as  to  the  person  and  property 
of  the  landlord,  and  the  writ  is  returned  to  court,  and  entered  upoi^ 
the  docket  as  against  the  tenant  only,  it  cannot  be  suppc«ed  thar 
the  action  would  abate  for  not  jokiiog  the  landlord.  The  land- 
lord is  joined  in  the  writ,  and  the  plaintiff  did  what  be  could  to 
have  the  writ  served  on  him,  but  failed.  This  most  assuredly  is 
BO  cause  of  abatement  within  the  purview  of  the  above  statute. 
But  we  have  no  law  to  make  a  landlord,  who  is  joined  with  lu» 
tenant  in  the  writ,  a  defendant  in  the  action,  if  the  writ  be  not 
served  on  him  in  some  one  of  the  ways  prescribed  by  statute.  In- 
the  case  befoi«  nsr^he  writ  was  not  served  on  jirden  J9.  Ballard 
in  any  way  whatever  y  therefore^  without  his  consent,  be  caanol 
be  a  defendant  m  the  action.  The  phintifl^  causing  bis  name  to 
be  entered  on  the  doeket  a»  defendant,  gave  the  court  no  jurisdie- 
tion  over  hhn.  And  the  plaintifis^'subsequeniiy  procuring  an  order 
ef  notice  to  be  published  in  the  newspapers,  of  the  dependency  of 
tlie  action  agam^t  him,  was  equally  unavailing ;  for  it  is  only  in  a- 
ease,  where  ihe  writ  has  been  served  on  the  defendant  in  his  ab- 
sence, that  the  court  is  authorized  to  make  such  order  ;  and  not  inr 
a  case,  where  there  has  been  no  service  at  all. — [Revised  Staiutesy^ 
chap.  7,  s.  55.JI  But  it  is  contended  by  the  plaintiffs  that  w2r- 
den  H.  Ballard^s  appearance  rn  court,  and  answering  to  the  ac-^ 
tron,  cured  all  prior  defects.  It  is  observable,  that  A^  H.  Ballard 
made  his  appearance,  not  m  plead  to  the  merits  of  the  action, 
but  merely  to  be  disnoissed,  because  there  bad  been  no  service  of 
i^ie  writ  on  him.  In  the  case  of  fVilson  vs.  Laws^  (\  Salk.  50,J 
die  court  say,  '^  appearance  helps  only,  when  the  party  comes  in 
and  pleads  to  issue  ;  not  when  the  party  comes  in  and  challenges' 
the  process  upon  account  of  its  defects  ;"  and  refer  to  1  Ro,  789  } 
BuL  142;  2  Cro.  284 ;  Yelv.  204  In  the  case  of  Westall  vs. 
Finch,  (Barnes,  406,)  "  the  defendant  moved  to  stay  the  pro- 
ceedings, the  process  not  having  been  served  upon  him,  but  uporv 
another  person,  and  obtained  a  rule  to  show  cause.  Upon  showing 
cause,  it  was  insisted  by  the  plaintiff,  that  although  the  process 
might  be  served  upon  a  wrong  person,  yet  an  appearance  being 
now  entered,  the  defendant  was  in  court,  and  the  mistake  was  aid- 
ed. But  per.  cur. ;  the  appearance  is  entered  by  plaintiff  according; 
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to  the  statute' :  -this  act  bv  no  means  corrects  the  mistake*     Let  Fkanklik, 
the  rule  be  absolute."  1832. 

Perhaps,  it  might  be  difficult  lo  reconcile  all  the  authorities  on  society,  &c. 
this  subject ;  but  we  are  inclilled  to  believe,  that  the  appearance  g^^u^J^t  ^i 
of  A.  H.  Ballard^  made  ibr  the  purpose  it  was,  did  not  cure  the 
defects  complained  of,  and  the  county  court  did  right  in  dismiss- 
ing him.     But  whether  he  should  have  costs  allowed  him  is  a 
question  of  some  importance,  as  it  respects  practice. 

1  know  of  no  case,  where  a  person  who  had  not  been  served 
with  process,  and  by  accident  or  mistake  his  name  was  entered  on 
the  doclcet,  as  one  of  the  defendants  in  the  action,  has  appeared 
to  ask  the  court  to  be  dismissed  with  costs.  If  his  name  is  there 
by  accident  or  mistake^  it  should  be  erased  from  the  docket,  with- 
out costs  to  be  paid  btm  by  the  plaintiff.  But  in  the  case  before 
us,  the  name  of  A.  H.  Ballard  was  entered  upon  the  docket  by 
the  procurement  of  the  plaintiffs,  with  a  view  of  making  him  one 
of  the  defendants  in  the  action.  Then  this  entry  was  not  made 
by  accident  or  mistake^  and  A,  H.  Ballard  having  been  notified 
by  tbe  newspapers,  that  the  plaintiffs  had  this  action  pending 
against  faim,bad  a  right  to  appear,  resist  their  irregular  proceedings, 
and  recover  bis  costs. 

The  judgement  of  the  county  court 
is  affirmed,  with  additional  costs. 


ArsTiN  Fuller  vs.  Jacob  Fuller. 

Where,  io  an  action  on  the  statutn  to  prevent  fraudulent  and  deceitful  conveyances,  the 
fleclaration  alle^d  that  one  E.  8.  on,  4*c.,  otcned  atid  possessed  certain  lands  and 
tettettenls,  mui goods  aud  dtattels,  to  icUy  [describing  the  land,]  together  vdth  the 
ctayting  maehineSf  picking  machines  and  elothier'a  tcoU,  in  and  upon  the  premises, 
suioeet  to  a  mortgage  incumbrance,  alleging  that  the  whole  property  was  of  a  certain 
value, — ^it  was  held,  that  the  declaration,  though  defective  for  not  expressly  averring, 
thftC  there  were  carding  machines,  dtc,  in  and  upon  the  premises,  and  the  value 
diereof  sepwato  from  the  land,  and  tlie  amount  of  the  incumbrance,  was  never- 
Iheleas  good  after  verdict. 

Li  such  case  it  is  not  necessary  to  aver  that  tJie  personal  property,  alleged  to  have 
been  fraudulently  conveyed,  had  been  delivered  io  the  defendant;  as  the  conveyance 
wookl  be  fraudulent,  within  the  meaning  of  the  statute,  without  a  delivery. 

The  declaration  in  such  case  need  not  conclude  contra  formamstaiuti. 

Where  an  act  is  an  offence  at  common  law,  and  there  is  a  statute  prohibiting  the  same 
offence,  and  annexing  a  penalty  or  forfeiture,  it  is  not  necessary,  in  declaring  for 
the  penalty,  to  allege  tlmt  the  acts  constituting  ihe  offence,  were  done  agavut  the 
form  of  the  statute. 

This  was  an  action  on  the  case,  brought  on  the  statute  to  pre- 


Franxuk, 

Januaru, 
1832. 
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vent  fraudulent  and  decehru^onveyances,  (chap*  32,  s.  7,).   The 


1832.  '    declaration  was  as  follows  : 


Fuller 
vs. 

FuUer. 


*'  The  defendant  is  attached  to  Btisvfer  milo  Austin  Fuller^vrho 
sues  as  well  for  himself,  as  also  for  the  county  treasurer  of  said 
county  of  Franklin,  in  a  plea  of  trespass  on  the  case,  for  that 
whereas,  by  the  7th  section  of  a  certain  act,  or  statute  law  of  this 
state,   entitled  "  an   act  for  the  punishment  of  certain   inferior 
crimes  and  misdemeanours,"  passed  by  the  legislature  on  the  15ib 
day  of  November,  A.  D.  1821,  at  the  annual  session  thereof  hol- 
den  at  Montpelier,   it  stands  enacted,   '  That  all  fraudulent  and 
*'  deceitful  conveyances  of  goods  or  chattels,  and  all  bonds,  bills, 
^'  notes,  contracts  and  agreements,  and  all  suits,  judgements  and 
'^  executions,  made  or  had,  to  avoid   any  right,  debt  or  duty,  of 
**  others,  shall,  as  against  the  party  or  parties  only  whose  right, 
''  debtor  duty,  is  endeavoured  to  be  avoided,  their  heirs,  execu- 
'*  tors,  administrators  or   assigns,  be  utterly  null  and  void ;  any 
"  false  pretence,  or  feigned  consideration,  to  the  contrary  notwitb- 
*'  standing.     And  every  of  the  parlies  to  such  fraudulent  and  de- 
"  ceitful  conveyances  of  goods  or  chattels,  bond,  bill,  note,  con- 
"  tract,  agreement,  suit,  judgement,  or  execution  ;  or  any  convey- 
''  ance  of  lands,  houses,  tenements  or  hereditaments,  made  with 
"  like  fraudulent  intent,  who  being  privy  thereto,  shall  justify  the 
''  same  to  be  made,  had  or  executed,  bonajidef  and  upon  good 
*'  consideration ;  or  shall  alien  or  assign  any  houses,  lands,  tene- 
- "  ments  or  hereditaments,  so  to  him,  her  or  them,  conveyed,  as 
*^  aforesaid,  shall  forfeit  the  full  value  of  such  houses,  lands,  tene- 
"  ments  or  hereditaments,  and  the    full  value  of  such  goods  or 
**  chattels  ;  also  so  much  money  as  shall  be  contained  in  such 
*'  covinous  bond,  bill,  note,  contract  or  agreement ;  which  forfeit- 
<<  ures  shall  be  equally  divided  between  the  party  aggrieved,  and 
"  the  county  treasurer,  for  the  use  of  the  county,  to  be  recovered 
*'  by  an  action  on  the  case,  brought  on  this  statute.'     And  where- 
as, heretofore,  to  wit,  on  the  23d  day  of  May,  A.  D.  J  827,   at 
Montgomery,  in  said  county,  to  wit,  at  Enosburgh,  aforesaid,  one 
Ezra  Sherman,  junior,  of  Montgomery,  in  said  county  of  Frank- 
lin, was,  and  ever  since  hath  been,  and  still  is,  justly  indebted  to 
the  said  Austin  Fuller  in  a  large  sum  of  money,  to  wit,  the  sum 
ol  four  hundred  and  twenty  three  dollars  and  eighty  seven  cents, 
and  ihe  interest  thereon  since  the  ]  hh  day  of  January  A.  D.  1827, 
specified  in  two  certain   promissory  notes,  duly    executed  by  the 
said  Ezra  Sherman,  jun.  to  the  said  Austin  Fuller,  and  bearing 
dateouthesaid  11  th  day  of  January,  A.  D.  1827,oneforthesum  of 
$232,  payable  in  neat  caule,  over  four  years  old,  and  under  eight 
years  old,  (bulls,  stags  and  cows  excepted,)  to  be  delivered  at  the 
house  of  the  said  .^i/*rt/i,  (meaning  the  dwelling  house *of  the  said 
Austin  in  Enosburgh  aforesaid,)  in  the  month  of  October  next, 
after  the  date  of  said   note,  with  interest ;  and   the  other  for  the 
sum  of  $191,87,  payable  in  good  rye  and  corn  in  the  month   of 
January  next  after  the  date  of  said  note,  delivered  at  the  said  Au^^ 
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Itn'i  milk,  (meaniag  at  the  mills  orsai^d  Austin  in  Enosburgb  afore-  Pbakklik, 
said^  with  interest : — And  whereas  oh  the  said  23d  day  of  May ^     *^i8^7' 

A.  I/.  1 827,  the  said  Ezra  Sherman^  jun.  owned  and  possessed 

the  following  described  lands,  and  tenements^   and  goods  and      **""*■" 
ehallelsj  lying  and  being  in  Montgomery  aforesaid,  to  wit,  one      Fuller. 
piece,  8^c.,  [particularly  describing  the  premises,]  together  with 
the  carding  machines  and  picking  machines,  with  all  the  dothierU 
tools  in  and  upon  said  premises,  subject  to  a  mort^a^e  or  incum- 
brance upon  part  or  all  ojf  said  premises, to  one  Martin  J),Follett,jr. 
And  the  said  Austin  Fuller  tnfact  says,  that  the  estate  andinter^ 
est  of  the  said  Ezra  in  and  to  the  premises  aforesaid,  and  the  goods 
and  chattels  aforesaid,  on  the  2Sd  day  of  May,  1827,  was  of 
great  value  to  mt,  nine  hundred  dollars,  to  wit,  at  Montgomery 
aforesaid.     And  the  said  Ezra  afterwards,  on  the  same  23d  day 
of  May,. A.  D.  1827,  to  wit,  at  Montgomery  aforesaid,  fraudulent- 
ly and  deceitfully,  and  with  intent  to  defraud  the  said  Austin  of 
his  said  demands  against  the  said  Ezra,  and  altogether  to  defeat 
and  avoid  the  same,  by  his  certain  deed  of  conveyance,  executed 
in  due  form  of  law,  bearing  date  the  same  day  and  year  last 
aforesaid,  for  a   pretenxled  and   feigned   consideration  of  700 
dollars,  conveyed  the  real  estate,  and  the  goods  and  chattels 
before  mentioned, to  the  said  Jacob  Fuller.     And  the  said  Austin, 
further  says,  that  the  said  Jacob,  then  and  there,  accepted  and  re« 
ceived  said  conveyance  from  the  said  Ezra,  and  was  then   and 
there  privy  to   the  same,   and  had    full   notice  of  said    fraudu- 
lent and  deceitful  intent  and  purpose  of  the  said  Ezra  there- 
in.    And  the  said  Austin  further  says,that  the. said  Jacob,  so  be- 
ing privy  to  said  fraudulent  and  deceitful  conveyance,  as  aforesaid, 
and  with  notice  of  such  fraudulent  intent  of  the  said  Ezra,  as 
aforesaid,  afterwards,  to  wit,  on  the  day. and  year,  aforesaid,  to 
wic,  at  Montgomery,  aforesaid,  and  at  sundry  other  times  there- 
after, did  justify  said  conveyance  to  be  made,  had,  and  executed, 
bona  fide,  and  upon  good  consideration.     And  the   said  Austin 
further  says,  that  the  said  Jacob,  afterwards,  to  wit,  on  the  20th 
day  of  October,  A.  D.  1827,  to  wit,  at  Montgomery  aforesaid,  so 
being  privy  to  said- fraudulent  and  deceitful  conveyance,  as  afore- 
said, by  his  certain  instrument  ancf  deed  of  conveyance,  execut- 
ed in  due  form  of  law,  in  consideration  of  a   large  sum,  to  wit, 
$900,  did  alien  and  convey  said  premises  to  one  Cyrus  Larkin, 
By  means  of  all  which  the  said  ./^u^ttn  hath  been  greatly  aggrieved, 
hindered  and  delayed,and  wholly  defrauded  of  his  said  debt  against 
the  said  Ezra,  to  wit,  at  Enosburgh  aforesaid.     To  the  damage 
ofthe  saidj^iij^iTi,  as  he  says,  one  thousand  dollars. — Wherefore, 
to  recover  the>  forfeiture  incurred  by  the  5aid  Jacob,  by  force  of 
the  statute  aforesaid,  to  wit,  the  value  of  the  estate  and  interest 
of  said  Ezra  in  and  to  the  said  lands  and  tenements  aforesaid,  and 
the  goods  and   chattels  aforesaid,  at  the  time  of  the  fraudulent 
and  deceitful  conveyance  by  him  to  the  said  Jacob,  as  aforesaid, 
which  the  said  Austin  avers  was  the  sum  of  $900,  and  just  costs, 
the  said  Austin  brings  this  action  on  the  case  upon  the  statute  afore- 
said, as  well  for  himself  as  also  for  the  CQunty  treasurer  aforesaid." 
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ritAKKLiK,  fo  (his  declaration  the  defendant  pleaded  the  cenet-al  issue, 
1832. '  not  guilty y  which  was  tried  by  jury  before  the  county  court,  at 
Fuller  ^'^^'f  April  lenti,  1830,  when  the  jury  returned  iheir  verdict  for 
Fufler  ^'^^  plaintiff  to  recover  of  the  defendant  the  sum  of  ^240  dama- 
ges, and  his  costs.  Whereupon  the  defendant  filed  bis  motion 
in  arrest  of  judgement,  and  assigned  the  following  causes  :  1st. 
That  there  was  no  sufficient  averment  in  the  declaration,  that  there 
were  carding  machines,  picking  machines,  and  clothier's  tools,  on 
the  premises  conveyed  ;  nor  of  their  number,  quality,  or  value. 
2d.  That  there  was  no  sufficient  averment  of  the  amotmt  of  the 
mortgage  on  the  premises  at  the  time  they  were  conveyed.  3d. 
That  it  did  not  appear  there  was  any  delivery  of  the  personal  prop- 
erty, without  which  there  could  not  have  been  any  valid  transfer 
to  aSect  creditors.  4th.  That  the  declaration  ought  to  have  con- 
cluded, against  the  form  of  the  statute  in  such  case  made  and 
provided;  or  to  have  some  where  alleged  ihat  the  offence  was 
committed  against  thejorm  of  the  statute. 

The  county  court  overruled  the  motion  in  arrest,  and  rendered 
judgement  on  the  verdict  for  the  plaintiff  to  recover  the  damages 
aforesaid,  and  his  costs,  taxed  and  allowed  at  $220,G5.  To  all 
which  the  defendant  excepted  ;  and  the  case  was  reserved  for  the 
opinion  of  this  Court. 

Aldis  and  Davis^for  the  defendant. — In  declaring  for  ofien- 
ces  against  a  penal  statute,  where  no  form  is  given,  the  plaintiff 
must  set  forth  specially  and  unequivocally  the  facts  on  which  be 
relies  to  constitute  the  offence.— JStgpeZou?  vs.  Johnson^  13  Johns* 
Rep.  428.  In  the  case  under  consideration,!!  is  not  alleged  what 
was  the  amount  of  the  mortgage  on  the  premises,  nor  what  was 
cbe  value  of  the  personal  property  conveyed.  Both  of  these 
facts  ought  to  have  been  particularly  stated,  that  it  might  be  ascer- 
tained whh  certainty  what  the  value  of  each  species  of  estate  was. 

It  does  not  appear  there  was  any  defivery  of  t!ie  personal  prop- 
erty, nor  any  change  of  possession  whatever.  For  aught  that 
appears,  Sherman  remained  in  possession  of  it,  after  the  con- 
veyance, and  exercised  acts  of  ownership  over  it,  in  the  same  man- 
ner as  before.  II  so,  how  could  the  plaintiff  have  been  defraud- 
ed ?  He  need  not  have  paid  any  attention  to  the  conveyance ;  bu( 
might  have  attached  it  afterwards  as  well  as  before  the  convey- 
ance to  defendant.  As  to  the  personal  property,  then,  the  plain- 
tiff has  no  cause  of  action.  It  is  not  a  case  of  title  defectively 
ftated  ;  but  a  case  of  defective  title,  and  is  not  cured  by  verdict. 
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Where  the  plaiotifl  totally  omits  to  state  his  tide  or  cause  of  action,   ("rankmk, 
it  need  not   be  proved  at  the  trial ;  and  tlierefore,  tliere  is  no       ip>31.  ' 
room  to  presame  that  all  the  circumstances  necessary  to  entitle      y^^t 
hifla  to  recover  were  proved.  In  the  present  case  it  was  not  requisite 
for  the  plaintifltobave  proved  such  a  delivery  and  change  of  posses* 
sioo  of  the  personal  property  as  would  constitute  a  transfer  which 
would  afiect  creditorsi  because  such  a  transfer  is  not  alleged  in 
the  declaratioo.     But  if  it  could  be  presumed  that  those  circum- 
stances were  proved  which  would  make  the  conveyance  valid  as 
CO  creditors,  we  say^no  proof  at  the  trial  can  make  good  a  declara'^ 
tipii  wbicb  does  not  contain  a  good  ground  of  actioti  on  the  face  of 
ft. — Ruthion  vs.  AtpiuaU^  2  Doug.  683. 

In  actions  brought  on  penal  statutes,  the  declaration  n)ust  con-* 
elude  againtt  thejorm  of  the  siaiuie  in  suck  case  made  and  prO" 
tided,  or  some  where  allege  that  the  ofience  was  committed  against 
tie  fsrm^ the  statute;  and  the  omission  of  these  words  is  fatal. 
The  present  declarayon,  it  will  be  seen,  is  defective  in  this  par- 
ticular.— 1  Chxl.  PL  357-8  ;  Lee  vs.  Clark,  2  East  Rep.  333. 

Sunt  and  Beardsley,  for  plaintiff, — 1 .  The  plaintiff  insists 
that  the  defects  complained  of  in  the  declaration,  though  fata) 
on  special  demurrer,  are  cored  by  the  verdict.  A  verdict  aids  a 
title  defectively. set  forth.  Wherever  there  is  a  defect  or  omissioiiy 
which  would  have  been  fatal  on  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required  proof  of  the  facts  defectively  stated 
or  oroirtedy  such  defects,  or  omissions  are  cured  by  the  verdict.—' 
llJohns.  Rep.  141  ;  2  Johns.  Rep.  550  ;  5  Mass.  Rep.  30G  } 
4  Can.  Rep.  19Gj  1  Dai/y  ISG,  note;  9  Mass.  Rep.  198  ;  12 
Mass.  Rep.  505  ;  3  Pick.  Rep.  22S  j  4  John^r  Rep.  237  ;  1  & 
Johns.  Rep.  250  ;  1  Aik.  Rep.  287  ;  Cowp.  Rep.  827/2  Conir 
Law  Rep.  155  ;  2  Salk.  Rep.  459  j  5  Com.  Law  Rep.  422. 

2.  The  principal  objection  which  the  defendant  has  raised  ia 
the  declaration,  is,  that  it  does  not  eonclude  with  the  technical  al^ 
legation  contra  formam  statuii.  In  considering  this  objection  if 
becomes  important  to  ascertain  the  object  and  purpose  of  such  zvf 
averment,  and  to  examine  into  the  nature  of  that  class  of  cases  in* 
which  it  has  been  considered  indispensable.  The  object  of  the 
averment,  against  thejorm  of  the  statute,  as  we  understand  it,  is- 
merely  to  show  that  the  action  is  brought  on  the  statute,  and  that 
this  may  be  shown  by  any  other  allegations,  which  in  substance- 
have  the  same  import.  In  all  cases,  where  an  action  is  founded* 
on  a  stattUe,-  only,  it  is,  to  be  sure,  indispensible  to  show,  that  (he 
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Franklii?,  acts  complained  of  constitute  an  offence  against  the  statute.  But 
*  1832.  '  in  what  part  of  the  declaration,  or  in  whet  words,  or  manner,  this 
p^Wer  >s  made  to  appear,  is  immaterial :  if  it  is  in  anj  manner  set  out  in 
p^j-  the  declaration,  the  conclusion,  contra  formam  statuti,  is  not 
necessary.  The  case  of  Barkhamsiead  vs.  Panons^  (3  Con. 
Rep,  1,)  is  direct  and  conclusive  upon  this  point.  The  forms-— 
"  American  preceientsy^  339— are  taken  from  cases  which  have 
passed  the  ordeal  of  judicial  scrutiny,  and  have  been  decided  to 
be  correct.  In  neither  of  those  cases,  has  the  averment  of  cott- 
tra  formam  siatvii  been  made,  or  held  necessary.  See  also  1 
Swift's  Dig.  735  ;  4  Mass.  Rep.  487  ;  6  do.  306  ;  Salk.  Rep. 
504,  Coundell  vs.  John.  In  the  present  declaration,  the  statute 
is  recited  :  facts  necessary  to  show  an  offence  against  the  statute, 
are  set  forth.  The  declaration  then  states,  by  force  of  the  statute^ 
the  forfeiture  had  been  incurred  ;  and  then  directly  avers,  that 
the  plaintifi  brings  this  action  on  the  case  upon  the  statute  afore- 
said. This  shows,  conclusively,  that  the  defendant  has  committed 
acts  in  direct  violation  of  the  statute,  and  that  ihe  plaintiff  has 
brought  his  action  upon  that  statute,  to  recover  the  forfeiture 
therein  prescribed. 

The  case  of  Lee  vs.   Clark,  2d   East,  333,  an  authority  on 
which  the  defendant  mainly  relies  to  support  his  position,  will  be 
found  to  fall  far  short  of  supporting  the  objection    to  the   present 
declaration.     Indeed,  in  no  one  feature  does  it  compare  with  the 
present  case,   except  in   the  doctrines  advanced  by  the  Court, 
which  go  to  fortify  the  position   we  have  assumed.     That   case 
was  an  action  brought  by  a  common  informer,   which  makes  it  a 
very  different  case  from  the  one  under  consideration,  being  an  ac- 
tion brought  by  the  party  injured,  to  recover  a  debt,  of  which  the 
defendant  had  undertaken  to  deprive  him  ;  and  greater  strictness 
is  required  in  indictments  and  informations  than  in  private  actions. 
Another  marked  distinction  between  the  case  of  Lee  vs.  Clark, 
and  the  present  case,  is,  that  the  statute,  upon  which  the  action  in 
that  case  was  brought,  not  only  prescribed  thie  penalty,  but  creat- 
ed the  offence }   and  of  this  description  are  all  the  other  cases,, 
which  would  seem  at   first  to   support  the  defendant's  ground. 
Whereas,  in  the  present  case,  the  offence  complained  of,  and  for 
which  the  plaintiff  seeks  to  recover  the  penalty  prescribed  by  the 
statute,  was  an  offence  also  at  common  law,  and  punishable  by  a 
common  law  proceeding  ;  and  the  remedy  presented  by  the  statute 
is  merely  comulative.      Admitting   the  case  of  Lee  vs.  Clark, 
theiefore,  to  be  law,  it  cannot  in  this  instance  avail  (he  defendant. 
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Batlies.  J.y  delivered  the  opinion  of  ike  Court. — ^I  shall  firsi  Franklin^ 
consider  whether  there  be  sufficient  averments  in  the  deelaratioa,      KmT' 
that  tliere  were  cardbg  nachines,  picking  machines,  and  clothier's      ^p^r 
toob  IB  and  upon  the  premises  conveyed,  and  of  their   number      ^f: 
and  Tahfe,  and  of  the  amount  of  the  mortgage  upon  the  premises 
conveyed* 

The  declaration  says,  *^Whereas,  on  die  said  23d.  day  of  May, 
A*  D.  1827,  the  said  Ezra  Sherman,  jun.  owned  and  possessed 
the  foDowing  described  lands  and  tenements,  and  goods  and  chat- 
teb,  lying  and  being  in  Montgomery  aforesaid,  to  wit,''  [here  the 
lands  are  described,]  *^  together  with  the  carding  machines  and 

picking  machines,   with  the  clothier's  tools,  in  and  upon  said 

premises,  subject  to  a  mortgage  incumbrance  upon  pan 
'*  or  all  of  sad  premises  to  one  Martin  D.  Follec,  jr.     And  the 

said  Austin  Fuller ^  in  fact,  says,that  the  said  estate  and  interest 
«  of  the  said  Ezra,  in  and  to  the  premises  aforesaid,  and  the  goods 
<^  and  chattsls  aibresaid^on  the  23d.  May,  1827,  was  of  great  value, 
^'  to  wit,  nine  hundred  dollars." 

It  is  not  expressly  averred  in  the  declaration  that  there  were 
carding  machines,  picking  machines,  and  clothier's  tools  in  and 
upon  the  prenuses  ;  nor  is  their  number  and  value,  unconnected 
with  the  land,  any  wiiere  alleged;  nor  is  the  amountof  the  mort- 
gage upon  the  premises  stated.  These  certainly  are  defects  in 
the  dedaratioo  ^  but  we  consider  they  are  cured  by  the  verdict. 
— 9  Mati.  Rep.  495  ;  10  Mate.  R^.  316  ;  11  Johns.  Rep.  141 ; 
25  Johns.  Rep.  12K 

As  to  the  third  cause  of  arrest, — it  is  not  necessary  that  personal 
property  should  be  delivered  by  the  vendor  to  the  vendee  at  the 
time  of  sale,  or  afterwards,  to  make  it  fraudulent  wiibin  the  stat- 
ute. If  not  delivered,  it  is  a  mark,  that  the  sale  was  fraudulent. 
Tioine't  case  was  decided  en  the  statute  of  13  EHz.  c.  5  ;  and 
4be  court  say,  "  the  donor  continued  in  possession,  and  used  the 
goods  as  his  own  ;  and  by  means  thereof  traded  with  others,  and 
defrauded  and  deceived  them."  This  was  considered  a  sign,  or 
mark  of  fraud  in  the  saleof  the  goods.-^iRo6.  on  conveyances  ^  545.) 

As  to  the  fourth  catise  of  arrest,  that  the  declaration  does  not 
conclude  against  the  form  of  the  statute^ — ^If  anoSence,  which 
was  not  an  ofience  at  common  law,  be  created  by  statute,  and  an 
ection  be  given  to  collect  a  penalty,  or  forfeiture,  for  such  offence, 
the  plaintiff  in  an  action  for  the  penalty  or  forfeiture,  must,  in  bis 
declaration,  either  at  the  close,  or  in  some  other  part,  allege  the 
iacts  constituting  tlie  ofience,to  be  against  the  form  of  the  statute. 

17 
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FRANKim,  The  case  of  Lee  vs.  Clark,  in  error  from  C.  B.  2  East,  S3S,  wa» 
1831.  an  action  of  debt  for  a  penalty  on  the  game  laws.  The  declara- 
VuUw  ration  stated,  "  ebat  Daniel  Lee,  (plaintrfi  in  error,)  within  the 
Fuifer.  space  of  six  calender  months,  next  before,  the  comraeneement  of 
this  suit,  to  wit,  on  the  21st  of  January,  1801,  at,  &ic.,  tiolawfutty 
used  a  certain  engine,  called  a  snare,  to  kill  and  destroy  the  ga»e 
of  this  kingdom  ;  he  the  said  Daniel,  not  being  then  and  there  qual- 
ified by  the  laws  of  this  realm,  nor  having  any  lawful  authority  so 
to  do  ^  whereby,  and  by  forte  of  the  statvie  in  that  case  made 
and  provided^  an  action  hath  accrued  to  John  Clark,  (defendant 
iti  error,)  to  demand  and  have  of  and  from  the  said  Daniel,  five 
pounds. — P/ea,  nil  debet"  That  action  was  brought  to  recover 
a  penalty  annexed  to  an  offence  created  by  statutes,  and  not  exis- 
ting at  common  law.  Lord  Ellenborough^  C.  J.,  says,  '^I  can- 
not so  well  dispose  of  the  first  error,  that  the  ofifence  for  which  the 
penalty  is  given  is.  not  alleged  to  be  a^atn*^  the  form  of  the  stat^ 
ute;  it  being  clear  that  thi$  was  no  ofifence  at  common  law,and  only 
made  so  by  statute."  '<In  an  action  for  a  statute  penalty,"  (annex- 
ed to  an  ofifence  created  by  statute,)  "  by  a  common  informer,  as 
well  as  in  proceedings  by  indictment  or  information,  it  has  been 
invariably  bolden  that  the  fact  must  be  alleged  to  be  done  againtt 
the  form  of  the  statute."  In  this  case  the  dechration  bad  not 
these  words,  and  the  court  adjudged  it  insufilicient.  But  for  an 
ofienoe  at  common  law,  where  there  is  a  statute  prohibiting  the 
same  ofience,  and  annexing  a  penalty  or  forfeiture,  recoverable  by 
an  action  of  the  case,  or  an  action  of  debt,  to  be  brought  on  the 
statute,  it  is  not  necessary  for  the  plaintiff  to  allege  in  his  decla- 
ration, that  the  facts  constituting  the  offence  were  done  against 
the  form  of  the  statvte.  But  if  the  plarntifi  seek  to  recover  such 
penalty  or  forfeiture,  he  must  allege,  that  he  demands  it  by  force 
of  the  statute,  and  bring  the  facts  constituting  the  offence  clearly 
within  the  statute.  And  if  the  plaintiff  allege  the  facts  to  be 
against  the  form  of  the  siatuie,  it  will  not  injure  the  declaration  ; 
but  it  is  not  necessary  to  insert  these  words,  where  the  offence  ex- 
ists at  common  law.  Lord  Mansfield  says,  "  that  the  principles 
and  rules  of  the  common  law,  as  now  universally  known  and  un- 
derstood, are  sastrong  against  fraud  in  every  shape,  that  the  com- 
mon law  was  calculated  to  attain  every  end  and  purpose  of  the 
statute  of  13  Eliz.  c.  5,  and  27  Eliz.  c.  4.  (Coufper,  434.J  I 
apprehend  it  is  because  fraud  is  an  offence  at  common  law,  that 
the  declarations  on  the  statute  of  13  Eliz.  e.  5,  do  not  contain  the 
allegation,  that  the  facts,  constituting  the  offence,  are  against  the 
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the  form  of  the  $iatuie.    These  words  are  omitted  in  all  the  dec-  ^^^"^"^^ 

laratioQS,  which  1   have  seen  on  this  statute.— f7  Wentwarih's 1832.  ' 

flead.  223,     Declaration  in  debt,  qui  tarn,  on  a  fraudulent  bill  of     puu^^ 
sale  of  gpods. — lb.  338-9,     Declaration,  two   counts,  qui  tam^      j.»J;^^ 
by  a  party  grieved  against  defendant  for  a  fraudulent  judgement, 
sttfiered  by  one,  and  recovered  by  the  other,  to  defraud  the  plain- 
tiff.) 

The  facts  constituting  an  ofience  within  the  statute  of  13  Eliz. 
e.  5,  would  constitute  an  offence  within  our  statute^  cA.  32,  s.  7. 
And  a  declaration  on  this  statute  need  not  contain  the  allegation, 
thai  the  facts  are  against  the  form  oj  the  statute^  any  more  than  a 
declaration  on  the  l2Eliz.c.  b.  Hence,  I  conclude,  that  the 
^miff^f^iq  of  these  words  in  the  declaration  before  us  is  no   error, 

and 

The  judgement  of  the  county  court  must 

be  affirmed,  with  addhional  costs. 


g-^^ 


Debkick  Hogaboom  vb.  Daniel  Herbick.  ^5^^""^ 


Vthtn  ihe  snrc^  in  a  note  requesteil  the  creditor  to  eoe  the  principal,  and  inform- 
ed him  he  did  not  wiah  to  etand  as  surety  any  longer,  and  the  creditor  delayed  to 
sue  till  the  principal  had  become  insolvent,— held  that  the  surety  was  not  thereby 
discharged. 

A  nAea  agreement  between  a  creditor  and  one  who  is  holden  to  him  as  surety, 
that  the  surety  should  be  discharged,  and  no  longer  holden  for  the  debt,  is  without 
oonsideraDon  and  void  : 

Bat  if  such  an  agreement  so  quiet  the  surety  that  he  thereby  neglects  taking  meas- 
ures to  secure  himself  till  the  principal  has  become  insolvent,  quaere,  whether  he  is 
not  diflchan^d  from  further  liability. 

Where  referees,  in  an  action  on  note  against  a  surely,  decided  that  the  widow  of  the 
principal  debtor  could  not  be  a  witocsa  to  show  that  her  husband  had  paid  the  note, 
and  did  not  state  in  their  report  on  what  grounds  they  made  their  decision,— it  was 
held  that  it  should  be  presumed  they  had  decided  right. 

This  was  an  action  oUsiumptit  on  a  promissory  note,  signed  by 
the  defendant  and  one  Stockwell,  which  by  the  agreement  of  the 
parties  was  submitted  to  referees,  and  the  same  was  made  a  rule 
of  court.  The  refeiees  reported  generally,  that  the  plaintiff  hav- 
ing maintained  his  action  against  the  defendant,  ought  to  recover 
the  sura  of  thirty  four  dollars,  and  twenty-five  cents,  and  Am  costs. 
They  also  made  a  special  report  disclosing  the  foUowing  facts :  I .  It 
was  agreed  by  the  parties  that  the  defendant  signed  the  note  for 
twenty-five  dollars,  on  which  this  action  was  brought,  as  surety 
for  Ebenezer  Stockwell,  the  other  signer  of  the  note.    2.  The 


1832. 


132  CASES  IN  THE  SUPREME  COURT 

Frajikun,  Jefendant  prored,  that  after  the  note  fell  due,  some  time  in  the 

January f  »  ' 

1832.      summer  of  1835,  the  defendant  requested  Hogahoomj  the  plain- 
"H^aboom  tiff,  to  cotlect  the  note  of  Stockwell,  and  informed  the  pkintifl  that 
HerHciu    ^^  ^'^  "^'  ^'^^  ^^  sVKki  as  Surety  for  Stockwell  any  longer,  and 
that  Stockwell  bad  returned  from  Quebec.    3*  That  afterwards, 
in  the  fall  following,  the  parties  met  at  Highgate  furnace^  whes 
the  plaintiff  agreed  that  he  would  discharge  the  defendant  from 
aU  liability  on  the  note,  and  would  not  hold  the  defendant  any  long- 
er as  surety.  The  parties  started  to  go  to  Dr.  CudePs  to  have  him 
write  the  discharge,  but  bearing  that  Cutler  was  from  home,  they 
called  CTidence  of  the  agreement.     4.  That  StockweU  had  prop- 
erty sufficient  to  pay  the  note  at  any  time  up  to  about  the  first  of 
September,  1828;  on  the  7tfa  day  of  whicb  month  be   died. 
5.  "  That  StockwelPs  estate  was   insotrent,  and  would  not  pay 
more  than  eight  or  ten  cents  on  the  dollar.     The  commission  on 
said  estate  expired  on  or  about  the  16th  of  March,  1829.     The 
note  was  allowed  against  said  estate  by  the  commissioners  on  the 
same.''    6.  "  The  defendant  offered  to  pro?e  by  the  widow  of 
said  Stockwell,  that  Stockwell,  in  his  life  time,  paid  said  note  to 
the  plaintifi ;  but  the  referees  decided  that  she  could  not  be  ad- 
mitted to  testify."    7.  ''  It  did   not  appear  from  the  time  of  the 
agreement  at  the  furnace  above  mentioned,  that  the  plaintiff  call- 
ed on  the  defendant  for  pay  on  the  note  till  after  the  death  of  said 
Stockwell."    8.  **  The   plaintiff  proved  by  his   brother,  James, 
that  after  the  death  of  StockweU,   James,  at  the  request  of  the 
plaintiff  called  at  the  defendant's  house  with  the  note,  and  asked 
the  defendant  to  pay  the  same.     The  defendant   answered,  that 
he  thought  the  note   was  paid  ;  but   said  he  would  go,  and  see 
Stockwell's  people,  and  if  the  note  was  not  paid,  he  would  pay  it, 
— The  note  was  not  shown  to  the  defendant."      9.  "  Since  the 
suit  was  commenced,  the  defendant  offered  the  plaintiff  that  if  he 
would  stop  the  suit,  he  would  pay  what  could  not  be  gotten  from 
SiockwelPs  estate  on  the  note." 

The  defendant  filed  exceptions  to  the  general  report,  founded 
on  the  above  facts  contained  in  the  special  report  of  the  referees. 
At  the  December  adjourned  term,  1830,  the  county  court  render- 
ed judgement,  that  the  report  be  accepted,  and  the  plaintiff  recov- 
er the  sum  of  $34,25  damages,  and  j^35,d8  costs.  To  which 
the  defendant  excepted,  and  the  case  was  brought  to  this  court. 

SmaUty  and  Adams j  for  the  plainitf,  contended,  That  a  mere 
request  by  the  surety  upon  the  holder  of  a  note  to  sue,  and  the 
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holder  neglectiog  to  do  so,  until  the  principal  becomes  insolvent,  FBAHKuir, 
does  not  discharge  the  surety.    As  between  the  plaintiff  and  the       ib3sl 


ootu 


signers,  both  are  principals,  and  neither  of  the  signers  has  the  Hogab 
right  Id  ocyntrol  the  collection  of  the  note.  The  surety  could  ap-  H^nick. 
ply  to  chancery  to  compel  the  holder  to  prosecute,  or  he  can  pay 
the  note,  and  pursue  the  principal  himself.  We  understand  the 
rule  of  law  to  be,  that  nothing  can  discharge  the  surety  but  an 
agreement  upon  the  part  of  the  bolder,  made  with  the  principal, 
to  enlmrge  the  time  of  payment,  or  some  alteration  of  the  original 
contract.— (2  Pidk.  Rep.  612 ;  2J.  C.  R.  563 ;  4  Pick.  Rep. 
362;  5  Pick.  Rep.  30?;;  20  East  Rep.  35;  1  Aik.  Rep.  296.) 

The  agreement,  as  stated  to  have  been  made  by  the  plaintiff  to 
dischaige  the  defendant,  is  not  binding,  because  it  was  a  contract 
without  consideratioa,  and  not  under  seal.  Even  where  there  is 
consideration  received  fiom  one  of  the  signers  of  a  note,  and  an 
agreement  to  discharge  him  is  founded  upon  such  consideration, 
if  there  were  not  a  full  satisfaction,  the  agreement  is  a  nudum  pac- 
tum.— (2  Johns.  Rep.  448  ;  5  Easij  230  ;  7  Johns.  Rep.  206  ; 
2  Ver.  Rep.  209 ;  13  Johns.  Rep.  87  ;  1  Coweit,  122.  Where 
there  is  a  covenant  not  to  sue,  ft  may  be  plead(ed.-^(2  J.  A.  186  ; 
4  Bae.  M.  266.)  It  is  contended  that  every  contrnct  in  writing 
must  be  discharged  jn  writing  of  as  high  a  nature,  as  that  by  which 
the  contract  is  created.  A  mere  parol  agreement  may  be  dis- 
charged by  parol  before  the  cause  of  action  accrues  ;  but  not  after- 
wards.—(2  Can.  Rep.  138;  1  SwiJVs  Dig.  300.) 

The  widow  of  Stockwell,  ofiered  as  a  witness  by  defendant  to 
prove  the  note  paid,  was  rightly  excluded  by  the  referees;  for  she 
was  adminifltratrix  of  the  estate  of  her  deceased  husband,  and  inter- 
ested :  and  the  wife  cannot  be  a  witness  for  her  husband,  whether 
dead  or  alive  ;  for  public  policy  forbids  it. — (2  Term  Rep.  261  ; 
4  do.  671 ;  6  do.  68!  ;  2  Stark.  Ev.  706  ;  Phil.  Ev.  64,  66.; 

Sunt,  Beardshy  and  Foster,  for  the  defendant,  contended. 
That  the  referees  in  making  their  report  intended  to  be  governed 
by  the  principles  of  kw  ;  but  they  wholly  mistook  them.  1 .  The 
plaintiff  was  bound  to  put  the  note  b  suit  against  Ebeneiser  Stock- 
weU,  the  principal,  when  requested  by  the  defendant,  who  was 
surety.  And  the  plaintiff's  delay  to  sue,  has  discharged  the  sure- 
ty from  his  liability.— (13  Johns.  Rep.  174;  If  do.  384 ;  10 do. 
597;  10  Easi,  34  to  SS.) 

2.  The  plaintifi  choosing  not  to  sue  Stockwell,  agreed  to  dis-* 
charge  the  defendant  from  all  further  liability,  and  look  lo  Stock- 
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Frankli.v,   ^eli  alone.     Stockwell   was  ihen  able  to  pay,  and  the  plaintiS* 
1832. '     waited  three  years,  when  he  died  poor,  and  unable  to  pay  his 
Hogaboom   ^^bts.     To  make  the  defendant  liable  after  this,  would  be  unjust 
—(BaUy  on  Bills,  223;  2  B.  and  P.  61 ;  2  Camp.  186;  16 
Johns.  Rep.  70  ;  8  Pick.  Rep.  122.^ 

3.  If  the  defendant,  after  the  death  of  Stockwell,  promised  the 
plaintiff  to  pay  bin)  the  note,  such  promise  was  without  consider- 
ation and  void. 

4.  Mrs.  Stockwell  should  have  been  admitted  to  testify,  that 
her  deceased  husband  in  his  lifetime  paid  the  note  to  the  plaintiff*. 
She  had  no  interest  in  the  suit;  and  the  principle  of  law,  that  the 
wife  cannot  testify  for  or  against  her  husband,  does  not  apply  to  a 
widow.— fPAtV.  Ev.  OS  to  7 1  ;  Peak's  Ev.  151, 128  ;  11  Mass. 
Rep.  206  ;  2  Strange,  504  ;  1  Hen.  and  Mum.  154.^ 

Opinion  of  the  Court  delivered  by 

Baylies,  J. — The  defendant  insists,  that  bis  requesting  the 
plaintiff  in  1825,  to  sue  Stockwell,  the  principal  debtor,  and  then 
informing  the  plaintiff,  that  he  did  not  wish  to  stand  surety  for 
Stockv^ell  any  longer,  and  the  plaintifl's  neglecting  for  three  years 
afterwards  to  sue  Stockwell,  till  he  died  insolvent,  discharged  the 
defendant  from  his  liability  on  the  note.  Tlje  surety  has  certain 
rights,  and  privileges,  which  are  secured  to  him  by  law.  In  the 
case  of  Hayes  vs.  Ward,  (A  J.  C.  R.  1212,)  Kent,  Chancellor, 
says,  "  it  is  now  considered  a  settled  rule,  that  a  surety  may  resort 
to  chancery,  if  he  apprehend  danger  from  the  creditor's  delay, 
and  compel  the  creditor  to  sue  the  principal  debtor,  though  prob- 
ably he  must  indemnify  the  creditor  against  the  consequences  of 
risk,  delay,  and  expense." 

If  the  surety  request  the  creditor  to  sue  the  principal  debtor, 
and  tender  the  creditor  ample  security  against  risk,  delay,  and  ex- 
pence  in  such  suit,  and  the  creditor  refuse  or  neglect  to  sue,  I  see 
no  good  reason,  why  the  surety  may  not  resort  to  a  court  of  equity 
to  compel  a  suit  for  his  benefit.  But  a  simple  delay  of  the  cred- 
itor, ever  so  long,  after  being  requested  to  sue,  would  be  no 
ground  for  a  court  of  equity  to  discharge  the  surety  from  his  lia- 
bility. I  If  the  surety  was  desirous,  that  the  suit  should  be  com- 
menceQ  against  the  principal  debtor,  he  had  it  in  his  power  to  ap- 
ply to  a  court  of  chancery,  in  a  reasonable  time  after  his  request, 
to  compel  the  creditor  to  sue  the  principal  debtor.  But  if  the 
surety  put  off  his  application  to  the  court  for  three  years  after  V 
his  request,  he  was  grossly  negligent,   and   ought  not  to  com- 
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phio  of  the  negligence  of  the  creditor  to  sae,  in  discharge  of  his  PftAirKLiir, 
own  liability.  }  If  during  the  delay,  the  principal  debtor  fail,  and       issa. 
become  unable  to  pay  the  debti  this  will  not  affect  the  right  of  the   Horaboom 
creditor  to  call  on  the  surety  for  payment.      I  know  of  no  case        ^*: 
in  chancery,  where  the  court  has  enjoined  the  creditor  not  to  sue 
the  surety,  simply  on  the  ground,  that  the  creditor  has  neglected   ) 
to  sue  the  principal  debtor.     But  if  the  creditor,  without  tbe  con- 
sent of  the  surety,  varies  the  contract,  or  ties  up  his  bands,  so  that  he 
cannot  &ue  the  principal  debtor,  the  court  will  discbarge  the  surety. 
These  principles  are  established  by  tbe  following  cases.     The 
liability  of  a  surety  in  a  bond  is  not  discharged  by  the  delay  of  the 
creditor  in  suing  for  the  debt,  or  by  the  circumstance  of  tbe  prin- 
cipal debtor  afterwards  exec  ucing  to  the  creditor  another  bond  for 
a  larger  sum. — (Eyer  vs.  Everett^  2  Russell^  381. j     A  court  of 
equity  will  not  relieve  a  surety  by  bond  upon  the  ground  of  the 
creditor  having  given  time  to  the  principal  debtor,  unless  there  has 
been  an  express,  and  positive  contract  between  tbem  for  that  pur- 
pose.—fHealA  vs.  Ketfy  I  Young  and  Jarvis^  434.^     Mere  de- 
lay of  tbe  creditor  to  call  on  tbe  principal  debtor  for  payment^ 
does  not  discharge  the  surety,  unless  there  is  an  express  contract 
for  that  purpose.     (King  vs.  Baldwin^  2  J.  C  2Z.  357.^     But 
if  the  creditor  by  agreement  with  tbe  principal  debtor  varies  the 
terms  of  tbe  contract,  by  enlarging  the  time  of  performance  with- 
out the  consent  of  the  surety,  the  latter  is  discharged. — (IbO 

A  court  of  law  will  not  discharge  a  surety  from  his  liability, 
where  a  court  of  equity  would  not  do  it.  The  same  causes  for 
the  discbarge  of  the  surety  are  equally  available  in  both  courts* 

It  was  decided  by  this  Court,  that  the  case  Paine  vs.  Pack- 
ardy  13  John,  Rep.  174,  is  not  law  in  this  State — and  that  bail 
was  not  discharged,  because,  at  his  request,  the  creditor  did  not 
pursue  the  principal  debtor,  and  take  his  property  in  execution  to 
save  tbe  bail  harmless. — (T.  Hubbard  et  oZ.  vs.  T.  Davis  et  ah 
1  jlii.  296.)  Now,  if  we  apply  the  principles  oi  law  to  the  facts- 
stated  above,  and  relied  on  by  the  defendant,  we  cannot  avoid 
seeing  their  insufficiency  to  discbarge  his  liability,  as  surety  to  the- 
note  in  question.  Although  he  requested  the  plaintifi  to  sue  the 
principal  debtor,  he  oflered  tbe  plaintiff  no  security  to  save  him 
harmless  against  the  consequences  of  risk,  delay,  and  expense* 
And  though  the  plaintiff  neglected  to  sue  tbe  principal  debtor,  as 
be  bad  a  right  to  do,  the  defendant  also  neglected  to  apply  to  a 
court  of  equity  to  compel  him  to  sue.  If  the  defendant  did  not 
choose  to  take  this  course,  he  might  have  paid  his  note  to  the 
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FaAifKLiv,  phintiffy  and  sued  the  priDcipai  debtor,  while  he  was  solvent,  and 
1832. '     saved  himself  harmless.     But  it  seems  that  the  defendant  neglect- 
Uogaboom  ^^  ^^^  ^'^  he  was  without  remedy. 

Hcrrick  '^^^  report  of  the  referees  shows,  that  after  the  note  fell  due,  in 
the  fall  of  1823,  the  plaintiff  agreed  that  he  would  discharge  the 
defendant  from  all  liability  on  the  note,  and  would  not  hold  the 
defendant  any  longer  as  surety.— They  called  evidebce  of  this 
agreement.  The  discharge  was  to  be  in  writing;  though  it  was 
not  then  executed.  The  referees  have  not  found  that  there  was 
any  consideration  for  this  agreement.  Yet,  if  the  plaintifi's  assur- 
ances to  the  defendant,  that  he  would  discharge  him,  and  would 
not  hold  him  any  longer  as  surety  to  the  note,  quieted  the  defen- 
dant, and  prevented  his  applying  to  a  court  of  equity  to  compel  the 
plaintiff  to  sue  Stockweli,the  principal  debtor,and  collect  the  money 
of  him  on  the  note  ;  or  prevented  the  defendant's  paying  the  note, 
so  that  he  could  have  recourse  to  Stockweil  for  the  money,  ull  after 
his  insolvency,  and  death ;  perhaps  these  assuranceSjSO  confided  in, 
and  producing  these  effects,  should  dischaif  e  the  defendant  innn 
his  liability.  But  whetb^  the  plaintiff 's  assurances  were  con- 
fided in,  and  produced  these  ^ifiects,  were  facts  for  the  referees 
to  find  ;  and  they  have  not  found  them.  The  presumpdoo  is,  that 
these  facts  did  not  exist.  And  when  the  referees  considered,  that 
defendant,  after  the  insolvency  and  death  of  Stockweil,  promised 
to  pay  the  note  to  the  plaintiff,  they  might  find  that  the  defen- 
dant placed  no  reliance  on^he  agreement  of  the  plaintiff  to  dis- 
charge him,  and  was  not  affected  by  it.  And  as  there  was  no 
consideration  for  the  agreement,  it  should  be  laid  out  of  the  case. 

The  case  also  shows  that  "the  defendant  offered  to  prove  by 
the  widow  of  Stockweil,  that  Stockweil  in  his  life  time  paid  said 
note  to  the  plaintiff^  but  the  referees  decided  that  she  could  not 
be  admitted  to  testify."  It  does  not  appear  from  the  report  of 
xhe  referees,  nor  from  affidavits,  upon  what  ground  the  referees 
made  this  decision.  The  presumption  is,  that  their  decision  was 
correct,  unless  the  contrary  appear. 

The  judgement  of  the  county  court  in  accepting  the  report  of 
the  referees,  and  rendering  judgement  thereon  is  affirmed  with 
«dditional  costs. 
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EbRNBEEK  Wl8WEI.li  vs.  WlLUAM  H.  WiLKIMS.  ^JanJ^^ 


1 

Wheret  here  are  three  or  more  tenants  in  common  of  land,  an  action  of  account  at  law 
cmnnot  be  maintaiDed  b  j  one  against  another.  In  such  case,  if  one  seek  to  recover 
ibr  rests  and  profitSy  he  must  resort  to  a  court  of  equiQr. 

U  the  interest  of  one  such  tenant  in  oonunoa  is  separate,  and  the  interest  of  the  othoM 
Joint,  there  would  be  but  two  parties,  and  the  action  of  account  would  lie. 

This  was  an  action  of  aecountj  wberem  the  plaintifi* sought  to  re- 
^orer  of  the  defendant  a  portion  of  the  rents  and  profits  of  certain 
lands  in  St.  Albans,  from  March,  1818,  to  October,  1827.  The 
defendant  pleaded,  that  he  never  was  bailiff  and  receiver;  on 
vfbicb  plea  issue  was  joined  to  the  country.  On  the  trial  in  the 
eounty  court  it  appeared  in  evidence,  that  the  plaintiff  was  the 
owner  of  an  undivided  half  of  the  premises ;  and  that  Tappan  and 
Sewell  formerly  owned  the  other  half;  that  the  defendant  was  in 
possession  tinder  Tappan  and  Sewell  when  tbey  conveyed  therr 
interest  therein  to  N.  W.  Kingman,  and  had  remained  in  posses- 
sion ever  since;  tfaat  in  July,  1818,  Kingman  conveyed  one  undl* 
Tided  half  of  his  interest  in  the  land  to  the  defendant,  and  took 
back  a  mortgage  deed  to  secure  the  payment  of  the  purchase 
money,  which  had  never  been  paid  ;  and  that  the  defendant  had 
made  some  repairs  on  the  premises.  The  court  were  of  opinion 
that  the  plaint  was  not  entitled  to  recover,  and  instructed  tbe 
jury  accordingly,  who  returned  a  verdict  for  the  defendant.  Tbe 
I^aintifl*  filed  exceptions,  and  the  case  was  reserved  for  the  opin- 
ion of  this  Court.  * 

By  the  Court. — ^This  case  is  virtually  decided  by  one  deci- 
ded last  week  at  Burlington.  As  it  respects  the  point  litigated, 
there  is  no  difierence  between  this  case  and  the  action  of  ac- 
count between  partners,  where  more  than  two  persons  are  con- 
cerned in  tbe  division  of  the  net  avails.  Here,  according  to  the 
facts  in  tbe  case,  accounts  of  the  rents  and  profits  and  expenditures 
roust  be  taken  ;  and  the  plaintiff  is  entitled  to  one  half  of  the  net 
avails,  and  the  defendant  to  one  fourth  part,  and  Mr.  Kingman  to 
the  residue.  Now  it  is  evident,  that  a  division  between  Wiswett 
and  WUkins,  while  Kingman  is  no  party  to  the  suit,  ought  not  to 
be,  and  cannot  be,  binding  upon  Kingman.  When  he  sues, 
he  may  produce  testimony,  that  will  lead  to  a  result  very  dif- 
ferent from  that  produced  by  the  trial  between  Wiswell  and  Wil- 
kins.  Tbe  effect  would  be  that  two  separate  recoveries  would  ei- 
dier  leave  WiUdns  liable  to  pay  out  more  than  he  ought,  or  wUl 
leave  money  in  his  hands,  which  does  not  belong  to  him ;  and  yet 

18 
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Wilkins. 
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Fraivklin,  he  or  they,  to  whom  it  jointly  belongs,  will  have  no  remedy  ]to  ob- 
'  1832.  \  tain  it;  those  judgements,  already  recovered,  being  a  bar  to  any 
wiflweiJ  fwrtber  claim.  This  view  shows  the  absolute  necessity  of  apply- 
ing to  chancery,  where  more  than  two  are  concerned,  that  one 
decision  may  extend  to  the  rights  of  all  concerned,  and  compel  a 
payment  from,  and  to,  each  according  to  their  several  duties  and 
claims. 

The  plaintifl's  counsel  have  adduced  many  authorities,  as  near 
in  point,  as  can  be  found  in  the  books ;  but  they  all  come  short  of 
showing  the  plaintiiF's  right  to  recover  in  this  actioor  They  seem 
all  to  be  cases,  where  one  sues  for  his  portion  of  a  sum  certain,  or 
where  the  sum  can  be  rendered  certain  by  computation,  without 
any  accounting  of  varied  uncertain  items,  before  it  could  be  known 
what  sum  would  belong  to  the  plaintiff.  In  the  case  before  us, 
i-f  the  plaintiff's  claim  had  been  for  the  balf  belonging  to  him,  of 
a  certain  rent,  say  one  hundred  dollars  a  year,  and  this  liable  to 
no  deduction  for  any  expenditures  for  repairs,  or  any  other  object^ 
those  authorities  would  be  in  point  to  show  the  plaintiff's  right  to 
recover,  in  assumpsit^  his  half  of  such  certain  undinninishable  renf. 
But  they  do  not  tend  to  support  the  action  of  account,  given  by 
our  statute,  unless  that  account  is  to  be  rendered  between  two 
persons,  or  two  parties,  only.  If  there  were  two  defendant^^ 
whose  interest  was  entirely  joint,  that  would  form  no  objection  to 
this  action*  They  would  form  one  party.  But  where  the  ac- 
count of  uncertain  matters  is  to  be  rendered  between  three  or 
more  parties,  with  each  a  several  interest,  whether  this  grows  out 
of  a  'tenancy  in  common,  or  a  partnership,  the  remedy  of  either 
inust  be  sought  in  a  court  of  equity. 

The  judgement  of  the  county  court,  in 
favor  of  the  defendant,  is  affirmed^ 
Read  S^  Turner^  for  plaintiff. 
Stevens  ^  Smith  fy  Royce^  for  defendant. 
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SlMUEL  H*  Ba&LOW  ffS.  GABDNfiR  G.  SuiTtl,  ChARLES  B.  JaNES,  FRANELtir, 

HoiiACE  Janes  and  Ashbel  Smith,  Ts^' 

The  parties  lo  a  coaCroTersv  having  agreed  in  writing  to  submit  it  to  the  determina- 
lioo  of  arbitrators,  t«ro  other  persons,  not  interested,  promised  in  writing, //u?/,  in 
eontideratum  of  said  ■submission^  they  tcouldpay  whatever  sum  should  be  awarded 
against  one  of  said parCieSf  it  was  held  that  the  promise  was  without  consideration, 
and  not  bioduig  on  tlie  promisors. 

^ins  wits  an  action  of  assumpsit.     The  declaration  contained 
three  counts.     The  first  count  was  as  follows  : 

^^For  that  tbs  said  defendants,  heretofore,  to  wit,  on  the  6rst 
day  of  May,  A.  D.  1829,  at  St.  Albans  aforesaid,  in  considera- 
tion that  the  plainiift  would  snbmit  certain  matters  of  difference 
then  existing  between  the  said  plaintiff  and  the  said   Charles  B. 
and  Gardner  G.  concerning  the  said  plaintifl's  leasing  his,  the  said 
plaintiff's  store  to  the  said  Cliarles  B.  and  Gardner  C,  and  con- 
cerning the  contracting  to  purchase  the   goods  of  him   the  said 
plaintiff  by  the  said  Charles  B,  and  Gardner  G.,  to  the  arbitra- 
ment, decision,  and  final  determination  of  Luther  B.  Hunt  and 
George   Green,  they  the  said   defendants  assumed  upon  them- 
selves, and  tlien  and    there  jointly  and    severally  promised  the 
plaintiff  to  pay  him  all  such  sum  or  sums  of  money  as  should  be 
awarded  by  said  Hunt  and  Green  to  be  paid  to  the  plaintiS  by  the 
said  Charles  B.  and  Gardner  G.  in  90  days  from  the  said   1st 
day  of  May,  A.  D.  1829.     And  the  plaintiff  further  says  that  he, 
relying  on,  and  trusting  to,  the  aforesaid  promise  and  undertaking 
of  the  said   defendants  so  made  by  them  as  aforesaid,  did  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at  St.  Al- 
bans aforesaid,  submit  said  matters  of  difference  then  existing 
between  the  plaintiff  and  the  said  Charles  B,  Janes  ^nA  Gardner 
G.  Smith  concerning  the  plaintifl's  leasing  his  store  to  the  said 
Charles  B.  and  Gardner  6?.,  and  concerning  the  contracting  to 
purchase  the  goods  of  the   said  Barloio  by  the  said  Charles  B. 
and  Gardner  (?.,  to  the  decision,  arbitrament,  and  final  determin- 
ation of  said  Luther  B.  Hunt  and  George   Green  :  and  the  said 
Hunt   and  Green    afterwards,  to  wit,  on  the  day   and  year  last 
aforesaid,  at  St.  Albans  aforesaid,  assumed   upon  themselves  the 
said  duties  of  arbitrators  in  the  matters  aforesaid,   between  the 
said  plaintiff  and  the  said  Charles  B.  and  Gardner  G.    And  the 
said  plaintiff  and  said  Charles  B.  and  Gardner  G,  then  and  there, 
on  the  day  and  year  last  aforesaid,  at  St.  Albans  aforesaid,  ap  • 
peared  before  said  Hunt  and  Green   as  such  arbitrators  in  said 
matters  of  difference  aforesaid,  and  then  and  there  submitted  said 
matters  of  difference  aforesaid,  to  the  final  determination,  award 
and  arbitrament,  of  said  Hunt  and  Green.  And  the  said  Hunt  and 
Green  then   and   there,  so  being  arbitrators  as  aforesaid,  having 
taken  into  consideration  the  said  mailers  of  difference  so  existing 
between  the  plaintiff  and  said  Charles  B.  and  Gardner  G.,  and 
so  submitted  to  them,  the  said  Hunt  and  Green,  as  aforesaid,  did 
then  and  there  award,determine  and  adjudge,  that  the  said  Charles' 
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FRAvxLiifr  3,  aod  Gardner  G.  should  pay  the  plaintifl  the  sumofonebuiK 
?^?^'  .  dred  and  fifty  dollars  in  ninety  days  from  said  first  day  of  May, 

A.  D.  1829,  in  full  satisfaction  and  discharge  of  said  matters  of 

^^^^  difference  aforesaid  }  of  all  which  the  said  defendants  then  and 
SnithetaL  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  St.  Albans, 
had  due  notice.  Yet  the  said  defendants,  not  regarding  their  said 
promise  and  ondertakhig  so  made  by  them  as  aforesaid,  bare  not 
as  yet  paid  to  the  plaintiff  said  sum  of  one  hundred  and  fifty  doITars 
or  any  part  thereof,  though  often  requested  so  todo,to  witiat  St.  Al- 
bans aforesaid,  to  wit^onthe  20th  day  of  August,  A.  D.  1829." 

The  other  two  counts,  being  for  the  same  object,  need  not  be 

noticed,  except  the  considerations  for  the  promises.    In  the  second 

count  the  consideration  was  set  forth  as  follows  ; 

"  And  also  for  that  whereas  the  defendants  heretofore,to  wityon 
the  1st  day  of  May,  A.  D.  1829,  at  St.  Albans  aforesaid,  in  con- 
sideration that  the  plaintiff  and  the  said  Charles  B.  and  Gardner 
G,  would  submit  certarn  of  the  matters  of  difference  then  existing 
"  between  the  said  plaintiff  and  the  said  Charles  B.  and   Gardner 

G.  concerning  the  leasing  of  the  said  plaintiff  ^s  store  to  the  said 
Charles  B,  and  Gardner  G.,  and  the  contracting  to  purchase  the 
goods  of  the  said  plaintifi  by  the  said  Charles  B.  and  Gardner  G., 
to  the  final  decision,  award,  arbitrament  and  determina- 
tion, of  Luther  B.  Hunt  and  George  Green,  they  the  said  defen- 
dants assumed  upon  themselves,and  then  and  there  jointly  and  sev- 
erally promised  the  plaintiff  to  pay  him,"  be. 

In  the  third  count :— ^"  And  also  for  that  whereas  the  said  de- 
fendants heretofore,  to  wit,  on  the  1st  day  of  May,  1829,  to 
wit,  at  St.  Albans  aforesaid,  in  consideration  that  the  plaintifi  and 
the  said  Gardner  G.  and  Charles  B,  would  subpnt  certain  other 
matters  of  difference  then  existing  between  the  said  plaintifi  and 
the  said  Charles  B.  and  Gardner  G.  concerning  the  leasing  of  the 
said  plaintiff's  store  by  the  said  Charles  B,  and  Gardner  &.,  and 
the  contracting  to  purchase  the  goods  of  the  said  plaintiff  by  the 
snid  Charles  B.  and  Gardner  G.,  and  in  consideration  that,  the 
said  plaintiff  and  the  said  Charles  B.  and  Gardner  G.  then  and 
there  mutually  agreed  to  relinquish  the  contract  in  full  relating  to 
said  store  and  said  goods,  and  submit  the  same  to  the  determina- 
tion of  Luther  B.  Hunt  and  George  Green  to  say  what  (if  any 
thing)  the  said  Charles  JB.  and  Gardner  G.  should  pay  the  said 
plaintiff,  and  he  the  said  plaintifi  to  keep  the  goods  and  relinquish 
the  lease  of  said  store  ;  and  also  that'the  said  plaintiff  and  the  said 
Charles  B.  and  Gardner  G.  then  and  there  mutually  agreed  to 
abide  the  award  of  the  said  Hunt  and  Green,  and  that  the  same 
should  be  a  full  and  final  seulement  of  said  difliculty,  they  the 
said  defendants  assumed  upon  themsel7es,and  then  and  there  faith- 
fully promised  the  plaintiff  to  pay  him,"  fac. 

The  general  issue  of  non  assumpsit  was  pleaded  ;  and  the  fol- 
lowing bill  of  exceptions  gives  a  history  of  proceedings  in  the  action  : 
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"  This  was  an  action  of  assumpsit  on  an  agreement  to  perform   ^jj^^^^* 
ibe  award  of  arbitrators.     Plea,  non  assumpsitf  and  issue  to  the      ^2^ 

iury.     On  the  trial -of  the  cause  before  the  jury  on  the  issue  afore -—; 

said,  the  plamtiff  offered  m  evidence  an  agreement  in  writing  en-  „^. 
tered  into  by  the  plaintiff  and  Charles  B.  Janes  and  Gardner  G.  Smithet  ai 
Smith,  two  of  the  defendants,  dated  May  1st,  1829,  by  which 
they  agreed  to  submit'to  the  determination  of  Luther  B.  Hunt  and 
George  Green,  as  arbitrators,  certain  matters  of  difference  therein 
named  ;  also  a  written  agreement  on  the  back  of  said  submission, 
agned  by  Charles  B.  Janes^  Gardner  G.  Smithy  Horace  Janes^ 
and  Ashbd  Smithy  as  follows  :  ''  In  consideration  of  the  within 
*'  submission,  we  hereby  jointly  and  severally  agree  to  pay  what- 
**  ever  sum  may  be  awarded  (if  any)  to  said  Barlow  within  nine- 
"  ly  days  from  this  1st  of  May,  1829."  And  also  upon  the  same 
paper  an  award  of  said  arbitrators,  awarding  to  said  Barlow  one 
hundred  and  fifty  dollars ;  all  of  which  are  referred  to  and  made  a 
part  of  the  case.  To  the  admission  of  this  evidence  the  defen- 
dants objected,  and  contended  that  the  said  writing  ought  not  to 
be  admitted  in  evidence:  Firsts  because  the  contract  declared  on 
and  the  contract  offered  in  evidence  materially  varied.  Secondly y 
becaase  ihere  b  no  consideration  for  the  contract  signed  by  the 
defendants.  But  the  court  overruled  the  objections,  and  admit- 
ted the  evidence.  The  defendants  then  contended,  and  so  re- 
quested the  court  to  charge  the  jury,  that  there  was  no  considera- 
tion for  the  contract  signed  by  the  defendants.  But  the  court 
charged  the  jury  that  there  was  a  sufficient  consideration  for  the 
contract  made  by  the  defendants ;  and  the  jury  thereupon  found 
a  verdict  for  the  plaintiff." 

Thesubmission  and  endorsements  thereon,referred  to,and  made 
a  part  of  the  case,  are  as  follow  : 

"  Whereas  a  misunderstanding  has  arisen  between  Samuel  H* 
"  BarloWy  and  Charles  B,  Janes  and  Gardner  G.  Smith  con- 
'*  ceming  the  leasing  the  said  Barlow's  store  by  the  said  Janes 
"  and  Smith,  and  the  contracting  to  purchase  the  goods  of  the  said 
"  Barlow  by  the  said  Janes  and  Smith,  and  it  is  agi'eed  between 
'*  the  parties  to  relinquish  the  contract  in  full,  and  submit  to  the 
^  determination  of  George  Green  and  Luther  B.  Hunt  to  say 
'^  what  (i/any  thing)  the  said  Janes  and  Smith  sha}]  pay  the  said 
^*  Barlow,  aiul  he,  the  said  Barlow  to  keep  the  goods  and  relin- 
"  quish  the  lease  of  said  store.  We  hereby  mutually  agree  to 
'^  abide  the  award  of  the  said  George  and  Luther,  and  that  the 
*<  same  shall  be  a  full  and  final  settlement  of  said  difficulty." 

*^Samuel  H.  Barlow, 
"  Charles  B.  Janes. 
''G.G.Smith:' 


"  St.  Albans,  May  1,  1829." 

"  In  consideration  of  the  within  submission  we  hereby  jointly 
"  and  severally  agree  to  pay  whatever  sum  may  be  awarded  (if 
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FllANKLIN, 

Januaryy 
1832. 

Barlow 

Smith  etaL 


'*  any)  to  the  said  BarloWf  witbm  Diiiet;f  days  form  this  Ist  ddy  of 

«  May  1829. 

G.  G.  SfihuA, 

Charles  B.  Janes, 

Horace  Janes, 

Ashbel  Smith:' 

'^  Having  taken  into  ooDsideration  the  subject  matter  of  the 

'^  within  stibniission,  we  do  award,  (bat  the  said  Cherries  B,  Janes 

^'  and  Gardner  G.  Smith  pay  to  the  said  Samuel  H*  Barlow  on« 

''  hundred  and  &fty  dollars  in  ninety  days  from  this  first  day  o( 

"  May,  1829. 

George  Green,     >  a -u|t.„.o,g 
Ijuth^r  B.  Hum,  5  Ar^»tr«»^o"- 

Smalley  and  Adams, for  plaintiff,  contended, — I.  Tliat  there 
was  no  variance  bettveen  the  written  evidence  admitted  to  the  jury, 
and  the  several  counts  in  the  plaintiff's  declaration. — 2.  That  the 
written  contiact  of  the  defendants  upon  the  back  of  the  submission 
was  not  void  for  want  of  consideration,  bat  was  legal  security  for 
the  performatkce  of  the  award  in  90  days  from  date,  on  the  part  of 
the  two  first  signers. 

Brown  and  Stoifi,  for  defendants,  contended,  That  there  was  a 
material  and  fatal  variance  between  the  contract  set  forth  in  the 
plaintiff's  declaration,  and  the  one  ofiered  by  him  in  support  of 
said  declaration,  both  as  to  the  time  of  the  making  of  said  pretend- 
ed contract,  and  the  consideration  on  which  it  was  founded.  I . 
As  to  the  time  of  making  said  contract.  The  declaration  alleges 
the  contract  to  have  been  made  prior  to  the  submission.  The 
contract  offered  in  evidence  appears  to  have  been  made  subse- 
quently to  the  submission.  2.  The  contract  set  forth  iu  the 
declaration  is  foimded  on  the  consideration  tlfat  the  p\mnx\ff u>ovld 
submit.  The  contract  offered  in  evidence  is  founded  on  the  con- 
consideration  that  the  plaintiff  and  Charles  B.  Janes  and  G,  G. 
Smith  had  submitted.  For  this  variance  the  evidence  ought  to 
have  been  rejected  by  the  court.  1 .  Chit.  Plead.  304  ;  Coh 
vs.  Root,  17  Mass.  Rep.  229 ;  Church  vs.  Wilkins,  1  T.  R. 
447  ;  Penny  vs.  Porter,  2  East,  2  ;  Hoekins  vs.  Cooke,  4  T.  R. 
314  ;  Buckley  vs.  London,  2  Con.  Rep.  404  ;  Roberts  vs. 
lAnch,  18  John.  Rep.  451  ;  Amory  vs.  Merryweather,  2B.  and 
C.  573,  (9  Com.  Law  Rep.  183.J 

2.  The  contract  offered  in  evidence  is  void  for  want  of  con- 
sideration. The  contract  professes  to  have  been  made  by  |>er- 
6ons,  who  had  no  Interest  in  the  controversy,  and  in  aid  of  a  sub- 
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aistioe  liability  0a  the  part  of  Charles  B.  Janes  and  Oardner  G.  Frahklir, 
Smithy  and  is  made  without  any  copsideration  oaoving  to  tbe  said       1032. 
Horace  Janes  aad  Ashhel  Smithy  and  without  forbearance  or     i^^j^^ 
prejudice  on  the  part  of  the  plaintiff.     The  pretended  considera-  ^^^'^^  ^,, 
tioQ  is  DO  more  tbe  act  of  Barlow,  the  plaiotiffi  than  of  C.  B-  Janes 
and  G.  G.  Smith, — Hayes  vs.  Warren^  2  Strange,  933  ;  Com-   . 
itock  vs.  Smith,  1  John.  Rep.  87  ;  1  Chit.  Plead.  397  ;  1  Bae. 
Abr.  174  ;  I  Swat's  BUg.  203. 

3.  A  CQosideraciofi  is  as  essential. to  a  written  contract  com- 
ing within  the  provisions  of  tbe  statute  of  frauds,  as  to  any  other. 

4.  But  suppose  the  legal  effect  of  the  contract  set  forth  in  the 
declaration,  and  the  one  offered  in  evidence,  to  be  the  same,  still  it 
is  contended  that  tlie  ccoitract  is  void  for  want  of  consideration  :  1 . 
Becauae  the  submission  in  this  case  was  mutual,  and  equally  ben- 
e6cial  to  both  parties,  and  cannot,  therefore,  amount  to  a  sufiicienc 
coosideratioo  to  support  a  contract  made  by  a  stranger  to  the  con- 
troversy in  favor  of  either  party.  2.  Because  the  arbitrators  in 
making  their  award  could  he  governed  only  by  the  submission, 
and  the  rights  of  the  plai^tifi  growing  out  of  the  award  are  pre- 
cisely tbe  san^e  as  if  no  oonuract  had  been  made.  3.  Because  no 
beoefii  resglis  by  the  i^bipission  to  two  of  the  defendants,  H. 
Janes  aod  A.  Smith ;  nor  does  the  plaintiff  by  said  submission 
forego  any  right  or  advantage  which  he  might  otherwise  have.  4. 
Because  tbe  submission  is  not  binding  on  the  parties ;  either  having 
the  right  to  revoke  at  any  moment  before  tbe  publication  of  the 
award.  5.  Because  tbe  contract  is  not  mutual  and  equally  ben- 
eScial;tbepkintifThaving  the  right  of  rescinding  the  contract  at  any 
time,  while  two  of  the  defendants,  I£  Janes  and  A.  Smith,  have  no 
such  right.  6,  Because  such  contract  is  wholly  useless  and  un- 
necessary to  tbe  validity  of  the  award,  and  if  binding,  would  give 
tbe  plaintiff  a  double  remedy  for  tbe  same  cause. 

Batlies,  J«,  delivered  the  opinion  of  the  Court. — It  appears 
that  on  tbe  1st  of  May,  1829,  Samuel  H»  Barlow,  the  plaintiff,  and 
Charles  B.  Janes  and  Gardner  G.  Smith,  two  ot  the  defendants^ 
made  a  written  submission  of  certain  matters  of  difference  be- 
tween tbem  to  the  determination  of  George  Green  and  Luther 
B.  Hunt,  arbitrators  ;  and  in  their  submission  mutually  agreed  to 
abide  tbe  award  of  the  said  George  and  Luther  B.,  and  that 
tbe  same  should  be  a  full  and  final  settlement.  This  submission 
was  not  made  a  rule  of  court,  but  was  simply  the  act  of  the  par- 
ties.    It  was  not  under  seal,  and  the  parties  relied  on  their  mutual 
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Frakkmh,  promises  to  carry  it  into  eflect.  Also  this  sabmission  was  reToca« 
1831.  ble  at  the  pleasure  of  either  party  at  any  time,  before  the  award 
Barlow  ^^^  made  ;  and  the  party  revoking,  in  an  action  on  his  promise, 
would  be  liable  to  nominal  damages  only,  unless  the  other  party 
had  put  himself  to  trouble  and  expense  in  making  preparations 
for  a  hearing  before  the  arbitrators.  While  these  were  the  rights 
and  liabilities  of  the  parties  to  the  submission,  the  defendants 
signed  the  agreement,  to  wit ;  *"  In  consideration  of  the  within 
<<  submission,  we  hereby  jointly,  and  severally,  agree  to  pay  what- 
<<  ever  sum  may  be  awarded  (if  any)  to  the  said  Barlow  within 
"  ninety  days  from  this  1st  day  of  May,  1828." 

On  trial  of  the  action,  in  the  court  below,  the  plainti(T  offered 
this  agreement  in  evidence  to  the  jury ;  to  the  admission  of  which 
the  defendants  objected  :  first,  for  tariance ;  and  secondly,  for 
want  of  consideration :, hut  the  court  overruled  the  objections, 
and  admitted  the  agreement.  Whether  the  county  court  erred 
in  this  is  now  to  be  determined. 

Every  agreement  not  under  seal  .is,  in  law,  regarded  a  parol 
agreement,and  will  not  be  binding  unless  made  upon  adequate  con- 
sideration.^ That  consideration  must  §enerally  \>e,  either  a  matter  of 
advantage  to  the  promisor,  or  detriment  to  the  promisee,  or  both, 
brought  about  in  consequence  of  a  previous  request,  express  or  im- 
plied, of  the  promisori^fPeU  on  Gruaran^ee^,  3,4.  HBut  in  addition  to 
this,  if  a  man  be  under  a  moral  obligation,  which  no  court  of  law,  or 
equity  can  enforce,  and  promises,  the  honesty  and  rectitude  of  the 
thing  is  a  consideration  :  as  if  a  man  promise  to  pay  a  just  debt, 
the  recovery  of  which  is  barred  by  the  statute  of  limitation ;  or  if 
a  man,  after  he  comes  of  age,  promises  to  pay  a  meritorious  debt 
contracted  during  his  minority,  but  not   for  necessaries  ;  or  if  a 
bankrupt  in  affluent  circumstances,  after  his  certificate,  promise  to 
pay  the  whole  of  his  debts ;  or  if  a  man  promise  to  perform  a  se- 
cret trust,  or  a  trust  void  for  want  of  writing  by  the  statute  of 
frauds.     In  these,  and  many  other  instances,  though  the  promise 
gives  a  compulsory  remedy,  where  there  was  none  before,  either 
in  law  or  equity  ;  yet  if  the  promise  is  only  to  do  what  an  honest 
man  ought  to  do,  the  ties  of  conscience   upon  an  upright   mind 
are  a  sufficient  consideration. — (1   Tidd^  270;  Cowper^  290. j 
So  a  promise  for  promise,  made  at  the  same  time ;  or  forbearance 
to  sue  a  legal  demand,  is  a  sufficient  consideration. — (I  Saund. 
210  ;  Hardres,  103.^     But  a  promise  made  on  a  past  consider- 
ation is  not  binding  on  the  defendant. — (2  Strange^  933.)     If  an 
agreement  be  all  on  one  side,  and  the  plaintiiT  be  not  bound  by  it, 
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h  is  a  nudum  poetutn,  and  the  defendant  is  not  bound.— f  3  T.  f«*kklir, 

January 

jR.  653.^  So  where  the  plaintiff  declared,  that  io  consideration  1832. 
be,  at  the  instance  of  himself,  bad  taken  pains  to  reconcile  the  dif-  Barlow 
ference  between  J.  S.  and  others,  the  defendant  promised,  8tc.,  sn^5fet«L 
it  was  adjudged  to  be  a  voluntary  courtesy^  and  not  a  sufficient 
consideration  for  the  defendant's  promise.— -jS^y/e's  Rep.  465.^ 
If  we  apply  the  principles  of  law  to  the  agreement  of  the  defen- 
dants, the  inadequacy  of  its  consideration  must  be  obvious.  Thid 
agreement  was  not  made  in  consideration,  that  at  the  special  in- 
stance and  request  of  the  defendants,  the  plaintiff  had  or  would 
submit  to  arbitrators;  nor  in  consideration,  that  the  plaintiff 
tpould  not  revoke  the  submission ;  nor  in  consideration  of  forbear-^ 
ance  on  the  part  of  the  plaintiiTto  sue ;  nor  in  consideration  of  any 
moral  obligation  on  the  part  of  the  defendants,  which  a  court  of 
kw  or  equity  could  not  enforce ;  nor  in  consideration  of  any  prom- 
ise of  the  plaintid  to  the  defendants,  made  at  the  same  time :  but 
it  was  made  in  consideration  of  ihe  submission  ;  that  is,  in  consid- 
eration of  uhat  had  been  uritten  and  signed  by  the  plain- 
ti/Taod  two  of  the  defendants,  on  the  other  side  of  the  paper.  But 
this  must  be  viewed  as  a  past  consideration,  and  not  sufficient  to 
support  the  agreement  of  the  defendants.  As  two  of  the  defen- 
dants were  not  parties  to  the  submission,  they  could  receive  no 
benefit  from  it :  nor  was  the  plaintiff  prejudiced  by  their  making 
it  the  consideration  of  their  agreement :  for  his  rights  and  interest 
in  the  submission  remained  precisely  as  they  were  before.  And 
their  agreement  can  only  be  sustained  on  a  consideration  of 
benefit  to  the  defendants,  or  detriment  to  the  plaintifT;  but  in  this 
case  no  such  consideration  appears. 

It  also  seems^  there  is  a  material  variance  between  the  contract 
set  forth  in  the  plaintiff's  declaration,  and  the  one  offered  in  evi- 
dence ;  but  it  is  not  necessary  to  decide  this,  inasmuch  as  the 
defendants'  agreement  had  no  sufficient  consideration  to  support 

it. 

The  judgement  of  the  county  court 

is  reversed,  and  a  new  trial  granted^ 
19 
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Frankliv*  John  Barney  w.  Joseph  Weeks. 

January, 


1832. 


Where  an  officer  woa  commanded  In  a  writ  (o  attach  the  goods  and  chattels  ofa  defeif' 
dant  to  the  vahie  of  twenty  dollars,  and  aflerwards  made  his  retorn  on  the  writ 
that  he  had,  by  the  directiooa  of  the  plaintiff,  attached  aU  the  hay,  grain,  oats  and 
peas  in  the  defendant's  barn, — it  was  held  that  he  was  estopped  from  saying  there 
was  no  such  properly  there,  and  that  the  command  in  the  writ  and  return  thereon 
were  prima  facie  evidence  that  the  property  attached  waa  worth  twenty  dollars. 

A  creditor  having  caused  certain  personal  property  to  be  attached  by  virtue  of  a  writ 
of  attachment  against  his  debtor,  afterwards  took  out  an  execution  on  the  judgement 
rendered  in  said  suit,  and  in  due  season  delivered  it  to  the  sheriff  who  made  the 
attachment,  with  directions  to  levy  it  on  the  property  attaclied,  and  the  sheriff  with- 
out the  consent  of  the  creditor,  delivered  the  execution  to  a  constable,  who  made  a 
return  thereon^  that  he  had  repaired  to  the  dwelling  house  of  the  debtor^  demanded 
the  property,  and  could  not  find  emy  whereon  to  lety  the  txecitfum,— it  was  held  thai 
the  sheriff  was  liable. 

This  was  an  actron  on  the  case  against  the  defendant,  as  sfaer- 
ifTof  Franklin  county.  The  declaration  alleged  that  the  plaintiiThad 
theretofore  delivered  to  the  defendant  a  writ  of  attachment  against 
one  Enoch  Sawyer  to  be  served  and  returned  according  to  law  ; 
that  afterwards  the  defendant  served  said  writ  by  attaching  all  the 
bay,  grain,  oats  and  peas  in  the  debtor's  barn,  to  wit,  five  tons  of 
hay,  twenty  shocks  of  wheat  in  the  straw,  fifty  shocks  of  oats  in 
bundle^  and  twenty  bushels  of  peas  onthresbed,  the  property  of 
said  Sawyer ;  that  afterwards  the  plaintifT  recovered  judgement 
in  the  suit  for  $9,81  damages,  and  $2,69  cost,  and  prayed  out  an 
execution  thereon,  and,  within  thirty  days  from  the  rendition  of 
the  judgement,  delivered  it  to  the  defendant  to  be  executed ;  that 
the  defendant  did  not  take  said  property  in  execution,  nor  keep 
it  thirty  days  after  the  rendition  of  the  judgement,  that  the  plain- 
tiff mij;ht  take  it  in  execution,  but  released  and  discharged  it  from 
the  attachment ;  and  delivered  the  execution  to  one  Wiihey,  a  con- 
stable, who  within  sixty  days  from  its  date  returned  it  to  the  jus- 
tice from  whom  it  issued,  wholly  unsatisfied.  The  defendant 
pfeaded  the  general  issue^  which  was  joined  to  the  country. 
The  plaintifT,  to  support  the  issue  on  his  part,  gave  in  evidence  the 
copy  of  the  writ  against  Sawyer  before  mentioned,  and  the  re- 
turn thereon  signed  by  a  deputy  of  the  defendant.  The  writ 
was  in  the  common  form,  and  the  officer  serving  the  same 
was  directed  to  attach  property  to  the  value  of  twenty  dollars. 
The  return  was  as  follows  :  "  Franklin  County,  ss.**  "  Then 
•<  served  this  writ  by  attaching  all  the  Aery,  grain,  oats  and 
"  peas,  now  in  the  barn  on  the  premsies  on  which  the  defendant 
^  now  lives  in  St.  Albans,  as  the  property  of  the  within  named 
^  Enoch  Sawyer,  by  directions  of  the  plaintilf ;  and  at  the  same 
"  time  I  left  a  true  and  attested  copy  of  this  ^rit  in  the  bands 
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^  of  the  wife  of  the  within  named  defendant ;  and  have  also  left  Franxliit, 
^  one  other  true  and  attested  copy  of  this  writ  with  the  town  clerk       1838. 
•*  of  said   town  of  St.   Albans,  with  a  list  of  the  property  so  at-     B^rn^j 
**  tacbed,  and  this  roy  return  thereon  endorsed.  WmIu 

Attest,  B.  Shepardj  Sheriff  U  deputy. ^^ 

The  plaintifTalso  gave  in  evidence  a  copy  of  a  record,  from  which 
it  appeared  the  plaintifT  had  recovered  a  judgement  in  the  suit 
against  Sawyer  for  $9,81  damages,  and  for  $2,69  cost;  and  had 
wUbin  thirty  days  ifom  the  rendition  of  the  judgement  taken  out  an 
execution  thereon.  He  also  proved  he  bad  delivered  it  to  the  defen- 
daot,  within  thirty  days  from  the  rendition  of  the  judgement,  to 
levy,  serve  and  return  according  to  law,  with  the  following  direc- 
tions endorsed  :  '*The  officer  holding  this  execution  is  directed 
to  levy  on  the  hay,  grain,  oats  and  peas  attached  on  the  original 
writ."  "  George  fV.  Foster,  attorney  for  plaintiff ;'' — 

that  with  this  endorsement  on  said  execution.  Weeks,  without 
the  direction  of  the  plaintiff,  delivered  it  to  one  S.  Withey,  con- 
stable of  St.  Albans,  in  said  county,  who  made  the  following  re- 
turn thereon  :  "  St.  Albans,  17  November  1827  ;  Then  I  repaired 
"  to  the  dwelling  house  of  the  within  named  defendant,  and  made 
*'  demand  for  the  property  above  described,  and  could  not  find  any 
"  whereon  to  levy  this  execution.  I  therefore  return  this  execu- 
'*  tion  into  the  office  wholly  unpaid," 

"  Attest,  S.  Withey,  constable ;" — 

and  that  on  the  20th  November,  1827  said  execution  was  return- 
ed into  the  office  of  said  justice  of  the  peace. 

Upon  this  evidence  the  plaintiff  rested  his  cause,  and  contended, 
and  so  requested  the  court  to  charge,  that  he  was  entitled  to  re- 
cover. But  the  court  charged  the  jury  ,^Aa^  upon  this  evidence  alone, 
the  plaintiff  was  not  entitled  to  recover;  and  the  jury  found  a  ver- 
dict for  the  defendant.  To  which  charge  the  plaintiff  excepted, 
and  the  case  was  removed  to  this  Court,  for  ihem  to  consider, 
whether  there  was  error,  or  not,  in  this  charge  of  the  court  below* 

Baylies,  i.,— delivered  the  opintonof  the  Court. -^li  seem, 
that  the  defendant,  being  sherilT  of  the  county  of  Franklin,  was,  by 
the  writ  of  attachment,  which  appears  in  this  case,  '^commanded 
to  attach  the  goods,  chattels,  or  estate,  of  Enoch  Sawyet ,  of  St.  Al- 
bans, to  the  valve  of  twenty  dollars,  and  him  notify  thereof  accor- 
ding to  law  ;  and  for  want  thereof,  take  his  body  &c."  The  de- 
fendant, by  his  deputy,  served  the  writ,  and  made  his  return,  that 
he  attached  all  the  hay,  grain,  oats  and  peas,  in  the  barn  on  tlie 
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Franklin,  premises  wbere  the  defendant  lived  ;  also  that  be  did  tbb  by  the 
1831.  '  direction  of  the  plaintiff.  By  this  return  the  defendant  is  estopped 
B^^ngy  from  saying  there  was  no  Aay,  grainy  oats,  or  pecu  in  the  barn. 
^^^'\  The  return  shows  there  was  some  of  each.  And  as  the  com- 
mand  in  the  writ  was  to  attach  io  the  value  of  twenty  dollars^  the 
presumption  is,  that  the  officer  did  his  duty,  and  the  articles  at- 
tached were  of  that  value.  I  consider,  the  command  in  the  writ 
and  officer's  return  are  prima  fade  evidence,  that  hay,  grain,  oats 
and  peas  were  attached  of  the  value  of  twenty  dollars.  To  vary 
ibis,  the  burthen  of  proof  was  on  the  defendant.  He  might  show, 
that  the  plaintifT  directed  him  to  attach  the  articles,  and  that  their 
value  was  much  less  than  twenty  dollars.  But  it  is  doubtful 
whether  the  officer's  return,  that  he  was  directed  by  the  plaintifi 
to  make  the  attachment,  is  proper  evidence  of  the  fact.  The  offi- 
cer may  certify  his  own  doings,  by  which  be  is  bound  ;  but  it  is 
doubtful,  whether  he  can  make  evidence  for  himself  by  certifying 
the  doings  of  the  plaintifl*.  But,  if  we  admit  he  could  do  it,  thete 
was  no  evidence  given  by  the  defendant  tending  to  show,  that  the 
articles  attached  were  of  less  value  than  twenty  dollars.  So,  the 
prima  facie  evidence  of  the  plaintiff,  that  the  articles  attached 
were  of  that  value,  has  not  been  overcome  by  the  defendant. 

It  was  the  duty  of  the  defendant,  as  sheriff,  to  have  held  the 
hay,  grain,  oats,  and  peas  which  be  attached  as  aloresaid,  for  thirty 
days  from  the  time  fiual  judgement  was  rendered  in  the  suit.  And 
if  the  plaintifi  did  not  within  the  thirty  days  take  the  hay,  grain, 
oats  and  peas,  in  execution,  the  same  would  be  discharged  from 
the  process. 

The  plainiiff*'s  evidence  shows,  that  he  regularly  proceeded  to 
final  judgement  in  the  suit,  and  in  due  season  took  out  his  execu- 
tion on  the  judgement,  and  delivered  it  to  the  defendant,  who 
was  sheriff,  and  to  whom  it  was  directed,  to  collect  and  return, 
with  written  directions  on  the  execution  to  levy  on  the  hay,  grain, 
oats  and  peas  attached  on  the  original  writ.  By  this  the  plaintiff 
continued  his  lien  upon  the  property  attached,  and  the  defendant 
could  not  shift  off  his  responsibility  for  the  loss  of  it,  by  delivering 
the  execution  to  the  constable  for  him  to  make  a  non  est  inventus 
as  to  property.  In  short,  the  plaintiff  showed  sufficient  evidence 
prima  facte  to  entitle  him  to  recover,  and 

The  judgement  of  tlie  county  court 
is  reversed,  and  a  new  trial  granted. 

Geo.  W.  Foster,  for  plaintiff. 

Smalley  and  Adams^  for  defendant. 
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Asa  Abell,  Jun.  vs.  Baownson  Warren.  ^janw^^' 

1832.  ' 
Af  an  infant  contracted  to  labor  for  W  one  month  for  fifteen  dollars,  five  of  which 
were  to  be  paid  in  cash,  and  the  remainder  in  cloth.  A  having  performed  the  stipu- 
lated senrice,  W  paid  him  the  five  dollars  in  money,  and  gave  him  an  order  on  a 
third  person  for  the  cloth. — It  was  held  that  A  was  not  bound  by  the  receipt  of  the 
order,  but  might  aruid  the  contract,  and  recover  on  ^quantum  merttit  for  work  and 
labor  such  sum  as  hi«  serrices  were  worth,  deducting  the  five  dollars. 

subcontracts  of  an  infant,  whether  executed  or' not,  if  not  for  necessaries,  may  be 
avoided  by  him,  unless  he  has  confirmed  them  after  arriving  at  full  age. 

This  was  an  action  of  assumpsit^  on  an  order  for  ten  dollars, 
with  a  second  count  for  work  and  labor.  Plea,  non  aasumpsitj 
and  issue  to  the  court.  On  trial  it  was  proved  to  the  satisfaction 
of  the  court,  that  in  the  summer  of  18^7,  the  plaintifi  made  a  con- 
tract with  the  defendant  to  labor  for  him  in  haying  one  month  for 
fifteen  dollars,  five  of  which  the  plaintiff  was  to  receive  in  money, 
which  was  paid,  and  ten  in  fulled  cloth  of  Anson  Field,  of  St.  Al- 
bans, for  which  the  defendant  was  to  give  the  plaintiff  an  order  on 
said  Field;  and  that  the  plaintiffperformed  the  labor  contracted  for. 
Some  time  in  the  first  part  of  Sept.  1827,  the  defendant  told  the 
plaintiff  he  was  going  to  settle  with  Field,  and  then  would  give  him 
an  order  for  the  $10  in  cloth  ;  and  upon  that  occasion,  the  plaintiff 
told  the  defendant,  he  need  not  bring  or  send  the  order  to  him, unless 
he  should  be  coming  where  he  lived,  or  had  an  opportunity  of  send- 
ing it  by  some  one  ;  but  that  the  plaintiff  would  call  and  take  it. 
About  the  middle  of  September,  the  plaintiff  called  at  the 
defendant's  house  for  the  order,  and  enquired  of  one  Anna  Brush, 
who  was  the  defendant's  house-keeper  for  it,  and  she  informed 
him,  that  the  defendant  was  at  work  in  the  woods,  and  referred 
the  plaintifi  tp  him.  On  the  first  of  October  the  defendant 
wrote  the  order,  and  left  it  with  the  said  Anna  Brush,  who  was 
still  his  house-keeper ;  and  as  he  was  going  from  home,  directed 
her  to  let  the  plaintiff  have  It,  if  he  called,  for  the  cloth  was  ready. 
On  the  28th  of  October  the  plaintiff  called  at  the  defendant's 
house,  and  took  the  order,  and  the  defendant  then  told  the  plain- 
tifi that  the  order  had  been  ready  for  some  time,  and  he, 
the  defendant  said,  either  that  he  had  forgotten,  or  that  he  had  neg- 
lected, to  send  it  to  the  plaintiff,  and  that  he  wished  the  plaintifi 
to  take  it,  and  call  and  get  the  cloth.  Some  time  in  the 
month  of  September,  the  defendant  and  Field  settled,  and  Field 
owed  him  fifty  or  sixty  dollars.  The  defendant  told  Field  he 
should  draw  on  him  for  ten  dollars  in  cloth,  and  Field  replied  that 
the  cloth  would  be  ready  at  any  time  On  the  2d  day  of 
November,  Field  absconded,  and  left  die  state.    It  was  not  prov- 
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^Y^^^"*  ^^9  that  the  order  was  ever  presented  to  Field,  or  at  his  residence, 
1832.  '     for  payment :  but  it  did  appear  to  the  satisfaction  of  the  court,  that 
AbeU       '^  defendant  was  notified  that  it  was  not  paidy  soon  after  Field 
Warner,     ^hsconded,  though  the  precise  lime  was  not  proved.     It  appeared 
tliat  the  plaintifi  and  defendant  and  Field,  until  he  absconded,  all 
resided  within  a  few  miles  of  each  other.    It  was  also  proved  that 
the  plaintiff  at  the  time  of  making  the  said  contract,  and  for  two 
or  three  years  after,  was  a  minor.     All  the   evidence  was  giv^n 
in  support  of  the  second  count.     Upon  this  proof,  the  court  ren- 
dered judgement  for  the  plaintiff,  and  assessed  the   damages  at 
'"^  $11,90.     To  which  decision  of  the  court  the  defendant  except- 

ed, and  the  case  was  brought  here  for  revision  and  correction  of 
errors  in  law. 

Smalley  and  Jldams^for  defendant  insisted  J 1.  That  the  receipt  of 
a  bill  or  note  implies  an  undertaking  from  the  receiver,  to  present 
the  one  for  acceptance,  and  each  (or  payment,  and  to  give  notice 
to  the  drawer  or  endorser  of  a  failure  in  the  attempt  to  procure 
a  proper  acceptance  or  payment ;  and  a  default  in  any  of  these 
respects  makes  the  bill  or  note  operate  as  a  satisfaction  of  any 
debt,  or  demand  for  which  it  was  given. — (Bailey  on  BxUsy  124.^ 
In  this  respect  there  is  no  difierence  between  the  order  in  question, 
and  any  inland  bill. — (i  Ver.  Rep,  136. J 

2.  It  results  as  a  necessary  inference  from  the  general  doc- 
trine, thfit  one  who  receives  a  bill  or  note  of  a  third  person  for 
goods  sold,  cannot  resort  to  the  consideration  for  which  the  bill  or 
not^  was  received,  before  he  has  performed  his  duty,  as  to  de- 
manding payment,  ^c.  on  such  bill,  or  note. 

3.  Infancy  of  the  plaintifi  can  have  no  effect  upon  the  rights  of 
the  drawer.  Infancy  is  a  privilege,  which  is  given  "as  a  shield, 
and  not  as  a  sword." — f3  Bur.  Rep.  1794.J  No  case  can  be 
found,  where  an  infant  has  been  permitted  to  rescind  an  executed 
contract,  unless  all  parties  could  be  restored  to  their  former  situa- 
tion. If  the  law  were  otherwise,  no  man  would  sell  to  an  infant  an 
article  ;  because  the  infant  after  having  paid  bis  money,  and  sold 
or  lost  the  article  purchased,  might  demand  and  recover  the  ori- 
ginal purchase  money.  In  this  case  the  plaintiff  kept  the  order 
until  the  drawee  was  bankrupt,  by  which  the  defendant  was  pre- 
vented from  withdrawing  his  funds  from  Field's  hands — and  now 
the  plaintiff  wishes  to  resort  to  his  original  demand. 

Brown  and  Bascom^Jor  plaintiffs  contended,  1.  That  the  or- 
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ikr  reierred  to  in  the  case,  is  not  in  the  nature  of  a  bill  of  ex-  FnANKux, 

January^ 

chaogei  and,  therefore,  not  within  the  rules  of  the  law  merchant.  1832. 
His  order  was  a  direction  for  Field  to  let  the  holder  have  ten  ^beU 
dollars  in  fulled  cloth,  and  not  for  the  payment  of  money.  No 
consideration  is  expressed  in  the  order,  nor  can  any  be  fairly  im- 
plied from  its  tenor.  It  would  no  more  bind  the  holder  to  dili- 
gence required  by  the  law  merchant,  than  a  verbal  order.  Sup- 
pose the  defendant  had  told  Field  to  deliver  ten  dollars  worth  of 
cloth  to  the  plaintiiF,  and  had  agreed  orally  with  the  plaintiff  to  call 
and  get  it,  would  the  court  extend  the  law  merchant  to  this  mere 
verbal  agreement  ?  This  case  does  not  compare  with  a  promisso- 
ry note  payable  in  specific  articles.  Where  a  note  is  endor8ed,'the 
endorser  parts  with  the  evidence  of  bis  debt,  and  all  right  to  in- 
force  paymen^  or  to  discharge  the  demand.  If  the  law  protects 
the  equitable  interest  of  the  holder,  it  is  perfectly  just  that  he 
should  be  required  to  use  due  diligence.  Suppose  the  defendant 
bad  taken  a  note  of  Field  on  settlement  for  the  balance  due  to  the 
defendant,  the  order  to  the  plaintiff  would  give  bimno  control  over 
such  note  :  the  defendant  might  receive  the  ful^mount  of  the 
note  notwithstanding  the  order  to  the  plaintiff.  '^^^Bend  the  law 
merchant  to  orders  of  this  description  would  ^Hew,  and  ex- 
tremely embarrassing. — (Chit,  on  BilU^  32;) 

2.  It  appears  from  the  case,  that  the  plaintiff  was  a  minor  at  the 
time  of  making  the  contract.  It  is  a  general  rule  that  infants  are 
not  liable  for  their  contracts  express  or  implied — and  all  contracts  by 
infants,  except  for  necessaries,  when  there  is  no  semblance  of  ben- 
efit, and  they  do  not  acquire  any  thing,  but  contract  to  pay,  or  do 
something,  or  to  transfer  property,  are  either  void,  or  voidable, 
according  to  their  nature. — (1  Black.  Com.  492-3  ;  1  SwifVs 
Dig.  bb.)  An  infant  may  avoid  all  his  contracts  against  his  in- 
terest. The  contract  of  the  plaintiff  to  receive  cloth  for  his  labour 
of  Field  was  against  his  interest,  and  he  might  avoid  it. — (I  SmfV$ 
Dig.  56  ;  6  Ma$i.  Rep.  78  ;  13  Mass.  Rep.  204. j  An  infant 
loses  nothing  by  his  laches. — f3  Bac.  Abr.  128.^  He  cannot 
endorse  a  bill,  or  note. — (Chit,  on  bilk,  20.) 

Baylies,  J.,  delivered  the  opinion  of  the  Court. — In  the  sum- 
met  of  1827,  the  plaintiff  made  a  contract  with  the  defendant  to 
labour  for  him  in  haying  one  month,  and  therefor  the  defendant 
agreed  to  pay  the  plaintiff  five  dollars  in  money  and  ten  dollars  in 
fulled  cloth  ;  and  draw  an  order  on  Anson  Field  for  the  cloth. 
The  plaintiff  performed  the  labor  according  to  his  contract ;  and 
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^Jafw^^^'   ihe  defendant  paid  the  five  dollars  in  money,  but  did  not  pay  the 

1832.^'     fulled  cloth.     On  the  28th  of  October,  1837,  the  plaintiff  receiv- 

Abeli      ed  an  order  on  Anson  Field  for  the  cloth,  and  on  the  2d  of  Novera- 

Waroer.     '^^^'  ^oHowing,  the  said  Field  absconded,  and  left  the  state,  before 

the  plaimiff  presented  the  order  to  him  for  payment ;   and   the 

plaintiff  gave  the  defendant  immediate  notice  of  non-payment. 

(This  action  is  brought  to  recover  compensation  for  the  work  and 
labor  of  the  plaintiff,  who  was  a  minor  under  twenty  one  years  of 
age,  when  he  made  the  contract  and  performed  the  services. 
The  question  is,  whether  the  plaintiff,  under  existing  circumstan- 
ces, has  a  right  to  avoid  his  contract,  and  recover  on  his  general 
count  for  work  and  labour. 

It  is  a  well  established  rule  of  law,  that  an  infant  has  a  right  to 
avoid  his  contracts :  and  ic  matters  not,  whether  his  o^otract  is  fair, 
or  unfair,  he  has  a  right  to  rescind  it.  But  to  this  rule  there  are 
some  exceptions.  An  infant  may  bind  himself  to  pay  for  his  ne- 
cessary meat,  drink,  apparel,  physic,  and  his  good  teaching  and 
,  instruction,  whereby  he  may  profit  himself  afterwards.  He  may 
/  also,  if  marrie^^ake  up  provision  for  his  wife  and  children.  But 
it  must  appe^^pat  the  things  were  actually  necessary,  of  reason- 
able prices,  anc^uiiable  to  the  infant's  degree,  and  estate— con- 
siderations, which  regularly  must  be  left  to  the  jury. — (Bingham 
en  Infancy,  B6.)  If  the  jury  find  that  the  things  were  necessa- 
ries, and  of  a  reasonable  price,  it  shall  be  presumed  they  had 
evidence  for  what  they  thus  find ;  and  they  need  not  find  partic- 
ularly what  the  necessaries  were,  nor  the  price  of  each.  Also,  if 
the  plaintifl  declares  for  other  things  as  well  as  necessaries,  or  al- 
leges too  high  a  price  for  those  that  are  necessary,  the  jury  may 
consider  of  those  things  that  were  really  necessary,  and  of  their 
intrinsic  value  ;  proportioning  the  damages  accordingly. — (  Cro. 
Jac.  560.)  The  question  of  necessaries  is  to  be  governed  by  the 
r6aZ,not  the  ostensible^circumsi^nces  of  the  infant. — (Peake^  229  ; 
1  E»p^  Rep,  211.J  But  if  an  infant  resides  with,  and  is  subject 
to  a  parent,  master,  or  guardian  whose  duty  it  is  to  provide  neces- 
saries, and  he  is  able  and  willing  to  provide  them  according  to 
the  degree  and  estate  of  the  infant,  and  without  the  approval  of 
such  parent,  master,  or  guardian,  the  infant  purchases  necessaries 
for  himself,  he  is  not  liable  to  pay  for  theni. — (2  Black.  Rep. 
1326  ;  9  Johns.  Rep.  141  ;  16  Mass.  Rep.  32 ;  D.  Chip.  Rep. 
252.) 

But  the  defendant  insists  that,  "  no  case  can  be  found,  where 
an  infant  has  been  permitted  to  rescind  an  executed  contract,  un- 
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less  ail  parties  could  be  restored  lo  tbeir  former  situation."     If  this 
be  true,  then  the  privilege  of  infants  is  not  worth  possessing.     Ac- 
cording to  this  notion  of  the  law,  an  infant,  who  has,  by  deed,  con- 
veyed bis  real  estate  worth  ^5000,  for  ^500,  and  has  spent  the 
money,  cannot  rescind  the  contract,  because  be  cannot  refund 
the  ^500,  and  place  the  purchaser  in  his  former  situation.     This 
cannot  be  law.     I  understand  the  books  to  say,  that  a  tide  to  land 
derived   frosi  an  infant  by  /wie,   recovery,  siaiutey  or  recognir 
xanctj  may  be  avoided  by  the  infant  in  his  minority^the  two  first 
by  writ  of  error  ;  and  the  two  last  be  audita  querela. — {Bmg.  57, 
8.)    If  an  infant  make  zftofment,  he  can  avoid  ft  by  entry,  either 
within  age,  or  at  full  age.— (16. 60).     As  to  ail  other  conveyances 
in  paU,  whether  in  fee,  tail,  for  life,  or  years,  it  aeems  the  infant,  or 
bis  representatives,   may  avoid  them  by  trespass,  assize,  or  en- 
irffj  within,  or  after  age. — {lb.  62.)     Where  an  infant,  by  bar- 
gain and  sale,  deeded  bis  land  to  A,  and,  after  be  came  of  age,  by 
another  bargain  and  sale,   deeded  the  same   land  to  B,  it  was 
adjudged,  that  the  last  deed  avoided  the  first. — ("11  John.  Rep. 
539;  14  do.  124.)     An  infant  shop-keeper,  who  contracts,  for 
goods  lo  sell  again,  in  the  course  of  his  trade  ;  or  an  infant,  who 
contracts  for  goods,   not  necessaries ;  or  who  borrows   money, 
though  he  afterwards  actually  lays  it  out  ih  necessaries,  is  not  lia- 
ble for  the  goods  sold,  or  money  lenU'^(Btng.  29.)     When  the 
general  issue  of  non  assumpsit  is  pleaded,  infancy  may  be  given 
in  evidence  to  avoid  the  promise  or  undertaking  of  the  defendant. 
— (i6.  63.)     An  infant's  bond,  or  covenant,  under  seal,  may  be 
•voided  by  a  plea  of  infancy. — (ii.  63.)     But  infancy  cannot  be 
given  in  evidence  under  the  fdea  of  non  est  factum.     An  infant 
owned  a  promissory  note,  which  he  transferred  to  A  for  a  worth- 
less watch.     The  next  day  after  cbe  contract  was  executed,  the 
infant  tendered  the  watch  to  A,  and  demanded  the  note ;  but  A 
refused  4o  receive  the  watch,  or  to  deliver  up  the  note.     It  was 
adjudged,  that  the  tender  of  the  watch,  and  demand  of  the  note 
by  the  infant,  was  an  avoidance  of  his  contract.— (13  Mass.  Rep. 
204.)     This  was  a  contract  executed  by  both  parties,  and  after- 
wards avoided  by  the  infant.     An  infant  received  jh50  in  fall  for 
an  assault  and  battery  on  his  person,  and  gave  a  discbarge  to  one 
of  his  assailants.     It  was  considered,  that  he  might  avoid  the  dis- 
charge*    Here  was  another  contract  executed,  and  avoided  by  the 
infant     Parsons,  Ch.  J.,  in  delivering  the  opinion  of  the  court, 
in  this  case,  says  ;  ''An  injury  done  to  an  infant  by  assaulting  and 
beating  biro,  vests  in  him  a  right  of  action,  to  recover  adequate 
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FRANKLI5,   damages.     He  is  DOt  however  suj^sed   to  have  capacity  tier 
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ascertain  the  damages,  and,  therefore,  if  be  release  them,  he  may 
avoid  the  release.  Un  the  same  groimd,  ifhe  submit  his  rights  to 
arbitration,  he  will  not  be  bound  by  the  award,  from  a  presuaned 
incapacity  to  choose  suitable  arbitrators.  For  the  same  reasoo, 
ifhe  attempt  himself  to  ascertain  the  damages,  he  cannot  be  oUig* 
•d  by  this  aet,  although  be  may  have  received  tbe  damages  be 
claims.  They  may  be  extremely  inadequate  to  the  injury^  and 
the  law  will  protect  him,  as  well  against  himself  as  against  others^ 
— *f6  Mass.  Rep.  7B.)  The  law  makes  no  distinction  between 
contracts  exeeuied,  and  contracts  not  eaoecutedt  as  to  their  biing 
voidable.  Every  personal  contract  ta  which  an  infant  is  a  party, 
if  not  entered  into  for  necessaries,  which  he  has  actually  received,, 
may  be  avoided  by  him,  whether  it  be  fuHy  executed  or  not,  un- 
less he  has  confirmed  such  contract  by  his  acts>  or  words,  after 
he  arrived  to  the  age  of  twenty-one  years^ 

In  the  case  under  consideration,  the  plaintiff  was  an  loiiMit, 
when  he  made  the  contract,  and  continued  to  be  so  for  two  or 
three  years  afterwards ;  therefore,  he  could  not  confirm  his  con- 
tract before  he  brought  this  action.     If  the  plaintiff  bad  received 
the  fulled  cloth  of  Ansoo  FeM,  on  the  defendant's  order,  and 
the  contract  had  been  fully  executed  ;  yet,  if  the  fulled  cbth  was 
not  necessary  for  the  plaintiff,  he  had  a  right  to  avoid  the  contract, 
and  submit  his  claim  to^a  eouct  and  jury  to  ascertain  what  he  mer- 
ited for  his  work  and  labour.     This  is  the  privilege,,  which  the 
law  afiords  to  an  infant,  on  account  of  his  supposed  incapacity  to 
judge  of  the  value  of  things.     Botso  far  as  an  infant  is  capable  of 
distinguishing  between  right  and  wrong,  it  is  as  much  his  duty  t» 
conduct  himself  honestly,  as  it  is  the  duty  of  an  aduk ;  therefore,, 
in  this  case,  i(  the  plaintiff  had  received  the  cloth,,  and  bad  not  of- 
fered to  return  it  to  the  defendant,  but  intended  to  keep  it,  and" 
recover  the  full  value  of  his  work  and  labour,  it  would  be  a  gross 
fraud,  which  should  not  be  tolerated.     To  prevent  such  fraud,  it 
might  be  right  for  the  court  to  direct  the  jury  according  to  the 
principles  of  law  in  the  above  case,  (6  Mass.  Rep.  78  ;j  thai 
is,  if  the  five  dollars,  and  cloth  received  by  the  plaintifi,   were 
equal  in  value  to  the  plaintiff's  work  and  labour,  then  he  should 
[recover  only  nominal  damages:  but  if  they  were  of  less  value 
than  the  work  and  labour,  the  plaintiff  should  recover  the  differ- 
ence.    But  where  an  infant  is  defendant,   and   would  avoid  liis 
contract  by  infancy,  bis  defence  cannot  be  avoided  by  the  plain- 
tiff's showing,  thai  the  infant  intends  a  fraud  upon   liim.     If  the 
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tj*    lo  sooie  eases,  where  tbe  infant  rises  above  tbe  age  of  dis- 
cretioDi  a  eourt  of  equity  will  relieve  against  bis  fraud. — (Bing. 

I  have  proceeded  thus  far,  on  the  supposiiioo  that  this  contract, 
benreee  the  pbiuy  ff  and  defendant,  was  fully  executed.  But  tbe 
case  shows  that  this  was  not  the  feet.  The  plaintifl  never  receiv- 
ed tbe  fulled  cloth  :  but  he  received  an  order  for  tbe  cloth  in  pur- 
Mianee  of  bis  contract.  So  long  as  this  contract  remained  in  force, 
tbe  order  wis  a  sufficient  authority  for  the  plaintiff  to  have  receiv- 
ed cbe  clocb :  but  bis  authority  ceased  the  moment  the  plaintift. 
avoided  bis  contract ;  and  then  the  defendant  became  entitled  to 
the  order.  To  set  up  the  receipt  of  this  order  by  tbe  plaintiff  in 
bar  of  bis  right  to  avoid  his  special  contract,  cannot  be  allowed.  If  | 
the  law  implied  a  promise  on  the  part  of  the  plaintiff,  when  he  re- 
ceived the  order,  io  u$e  due  diligence  inpreseiUing  the  order  Jor 
pagmentf  end  gimng  notice  back  of  nonpayment^  this  implied 
preeuse  may  be  avoided  by  infancy,  as  well  as  tbe  exprea  prom- 
ise, to  take  cloth  io  payment.  An  infant  cannot  be  a  party  to  a 
bill  of  exchaoge ;  and  ii  he  endorse  a  negotiable  note,  he  may 
avoid  bta  endorsement  by  infancy.  Whether  the  law  merchant 
would  apply  to  an  order  of  this  description,  in  tbe  hands  of  aii 
adtdt,  and  would  require  him  to  use  diligence  in  presenting  the 
order  for  payment,  and  giving  notice  of  nonpayment,  is  not  neces- 
sary to  decide  in  tbb  case. 

The  judgement  of  tbe  county  court 
is  affirmed  with  additional  costs. 


AbeU 
Warner. 
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Levi  Hapgood  v$.  Auoustxts  Bubt.  Frankun, 

Januarjf, 

Wheo  one  eaten  on  land  claiming  tide  theicto,  his  f  cizin  extends  to  the  whole  parcel 
to  which  be  claims  title.    But 

When  one  not  claiming  any  right  to  land  enters  thereon,  he  acquires  no  seizin  but  by 
the  ouster  of  him  who  was  seized ;  and  to  consdtate  such'  an  oaster,  the  disseizor 
most  have  the  actual  exclusive  occupation  of  the  land,  claiming  to  hold  it  adverse 
to  him  who  was  seized  ;  or  he  must  actually  turn  him  out  of  possession. 

When  a  disseizor  claims  to  be  seized  by  virtue  of  hb  entry  and  occupation,  his  seizin 
cannot  extend  further  than  hie  actual  exclusire  occupation. 

Toeonsticufe  a  disseizin  of  the  owner  of  uncultivated  lanik  by  tlie  entry  and  occupancy 
of  one  not  claiming  title,  the  possession  must  be  of  such  notoriety  that  tbe  owner  may 
be  presumed  to  know  there  is  a  possession  adverse  to  his  title. 

TIlis  was  an  action  otgectment,  for  lands  in  Sheldon,  in  the 
county  of  Franklin  ;  and  ihe  parties  having  agreed  on  three  per- 
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^jm^^*   sons  as  referees,  the  counly  court  by  their  rule  referred  the  ac- 
1831.       tion  to  them  to  report  thereon.     The  referees  haying  fully  heard 

Hapgood    the  parties,  reported,  That  ''on  trial,  the  plaintiff  claimed  the  land 
j^^^^      described  in  his  declaration  by  possession,  and  proved  that  in  1804 
or  1805,  he  and'  others  made  coal  on  ar  pfeeB  of  knd  then  wild- 
parcel  of  lot9  no;  33,  38,  and  57,  which  lots  cornered  together^ 
The  hrnd  thus  claimed,  by  cutting'ofi  the  timber  for  coal,  amoun^ 
tftig  to  twenty  or  thirty  acres,  and  embracing  part  of  lots  no.  33, 
38  and  57,  was  called  the   ^  back  k>t,'^  and  wa»  eaclosed  by   9 
liedge  on  part  of  one  side,  and  by  a  log  and  brush'  fence  on  the 
oilier  sides,  as  early  as  1810.     From  1810,  fiH  the  defendant eo-*^ 
tered  upotr  and  took  possession  of  that  part  of  the  ^  bock  kx,'^ 
which  is  on  lot  na.  33,  rn  1825,  the  plaintiff  occupied  the  '^back 
lot"  as  a  pasture,  called  it  bis  ^^  back  lot,"  and  occasionally,  dur^ 
ing  all  that  period  of  time,  repmred  the  fences  around  it.     The 
defendant  then  produced  the  origina}  charter  of  the  town  of  Shel-^ 
dbn,  by  which  it  appeared  that  Philip  AHen,  sen.,  Philip  Allen,  jr., 
Elijah  Alten,  Richard  Allen,  John  Allen,  and  Henry  AUen,  were 
original  proprietors.     He  then  produced  a  deed  from  Phiiip  Al- 
len, jr.,  Elijah  Allen  and  Richard  Alieit,to-^arottel  B.  Sheldon',  da- 
ted September  8ih,  1796,  recorded  ni  the  town  clerk's  office,  ii» 
said  Sheldon,  May  33,   1804,  comreying  all  the  right  of  the  said 
Philip,  Elijah  and  Richard,  and  purportii^  to  coD?€y  all  the  right 
of  the  other  Aliens  in  and  to  the  town  of  Sheldon,  aforesaid.  The* 
defendant  then  read  in  evidence  the  probate  records,  by  which  rf 
apeared  that  said  Sheldon  died  in  September,  1807 ;  that  the  said 
lots  nos.  '33,  36  and  67,  were  inventoried  as  a  p^rt  of  bis  estate  ; 
(hat  his  estate  wasr  epresented  insolvent ;  that  one  Dyer  had  allow- 
ed him  against  Sheldon's  estate  by  commissioners  duly  appointed 
thereon,  a  certain  sum  ;  that  Levi  Hapgood^  the  plaintiff,  James 
Herrick  and  John  Haskins^  were,  on  the  3rd  day  of  June,  1811, 
duly  appointed  commissioners  by  the  judge  of  probate,  and  sworn 
to  set  off  lands  of  said  Sheldon's   estate  to  the  creditors  thereof, 
under  a  statute  law  of  this  state  ;  that  on  th6  20ih  day  of  June, 
1811,  said  commissioners  duly  set  off  to  said  Dyer,  in  satisfaction 
of  his  claim,  a  part  of  lot  no.  33,  and  made  returnd  of  their  doings 
to  the  court  of  probate,  who  accepted    the  same  on  the  22nd 
day  of  June,  1811.     In  1813,  Bradley   Barlow,  claiming  lot  no. 
38,  as  having  been  set  off  to  him  in  satisfaction  of  a  debt  due   to 
him  from  said  Sheldon's  estate,  informed  Samuel  Weed,  of  Shel- 
don, that  he,  Weed,  might  pasture  on  the  "  back  -lot,"  and  allow 
him  what  was  right.     Said  Weed  accordingly  examined  said  lot, 
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and  iband  it  to  be  UDiDclased,  the  fences  being  down,  and  in  some   Fjankun, 
places  DO  fence  at  all.  And  said  Weed  called  on  the  plaintiff  who       1832. 


vs. 
Burt. 


claiaaed  a  part  of  said  *'  back  lot,"  as  belonging  to  his  brother,  Hapgood 
Hutchios  Hapgood,  to  whom  lot  no.  57  was  set  off  in  June,  1811, 
in  satisfaction  of  a  debt  due  to  said  Hutcbins  Hapgood  from  said 
Sheldon's  estate.  The  plaintifi  at  this  lime  pointed  out  to  Weed 
tbe  comer  between  Barlow  and  Hutcbins  Hapgood.  Weed  and 
plaintiff  tbeD  tc^ether  fenced  in  the  whole  of  said  '<  back  lot,"  and 
pastured  there  together  about  four  years,  for  which  Weed  seided 
with  Barlow.  In  1821,  Barlow  gave  one  Stephen  Brock  leave  to 
pasture  on  the  "  back  lot."  Brock  called  on  the  plaintiff,  who 
said  he  owned  land  adjoining,  and  that  a  pasture  might  be  enclosed 
to  accommodate  both ;  and  in  1822,  Brock  pastured  on  the  "back 
lot,"  and  land  adjoining,  for  which  he  paid  Barlow.  It  also  ap-* 
peared  from  the  testimony,  that  said  Sheldon  was  in  possession 
of  part  of  lots  33  and  57,  and  had  been,for  several  years  previous 
to  bis  death,  claiming  the  whole  lots  ;  that  persons  in  his  employ, 
in  1806,  made  coal  on  the  "  back  lot,"  and  that  in  1607.  one 
JEldridge  in  the  employment,  or  under  the  direction  of  said  Shel- 
don, grew  grain  on  a  part  of  the  "  back  lot;"  that  the  plaintiff  from 
1811,  up  to  tbe  commencement  of  this  suit,  claimed  lot  no.  57,  as 
tbe  property*  of  his  brother,  and  said  he  expected  to  buy  it  of  him. 
It  was  also  admitted,that  the  representatives  of  said  Sheldon  con- 
tinued to  possess  lot  no.  33,  except  that  part  of  it  which  was  set 
off  to  Dyer,as  aforesaid  ;  and  that  the  defendant  had  a  regular  con- 
veyance from  Dyer  of  his  right,  under  which  the  defendant  entered 
upon  the  land  in  question,  in  1825.  Tbe  plaintiff  then  produced  a 
deed^  executed  and  recorded  iVom  the  said  Sheldon  to  him  of 
lot  no.  37,  describing  it  by  metes  and  bounds,  and  called  on  the 
defendant  to  show  a  division  of  the  town  by  the  original  proprie- 
tors ;  but  no  division  was  shown.  The  plaintiff  under  his  deed 
entered  into  possession  of  lot  no.  37,  and  so  continued." 

*'  The  plaintiff  insisted,  1 .  That  having  a  deed  from  an  ori- 
ginal proprietor  of  lot  no.  37,  and  being  in  possession  of  the  land 
in  question  at  the  time  the  defendant  entered  and  took  possession 
o(  it,  he  was  entitled  to  recover,  unless  the  defendant  showed  a  di- 
vision, and  a  paramount  right.  2.  That  the  acts  of  the  plaintifi 
in  setting  oj9  to  Dyer  could  not  affect  bis  right  by  possession.  3. 
That  his  permitting  Weed  and  Brock  to  occupy  with  him,  did  not 
change  the  character  ofbis  possession.  4.  That  if  in  possession, 
whether  claiming  the  land  as  Hutcbins  Hapgood's,  or  as  bis  own, 
he  was  entitled  to  recover  against  all  but  tbe  rightful  owner." 


158  CASES  IN  THE  SUPREME  COURT 

Praitkmv,      «  The  defeodaot  insisted,  1.  That  thjs  plaiotiff  was  not  io  ad> 

1892.       verse  posaesaioo  from   1804  lo  the  time  llae  land  was  set  ofi.    2* 

Hapgood    '^^^^  ^f^be  was,  bis  acting  as  a  commissioner,  without  setting  up  his 

vs,        claim  at  the  time,  was  an  abandonment  of  bis  poesessioo*  3.  That  it 

was  not  necessarj  to  show  a  division  of  the  town  by  the  original 

proprietors,  inasmuch  as  the  plaintifi  's  deed  from  Sheldon  re» 

strained   bis  right  to  a  particular  lot,  whiefa,  it  is  not  pretended, 

included  the  lands  in  question.    4.   That  the  plaintiff  having 

claimed  to  be  in  possession  of  lot  no.  57,  as  the  agent  of  Hmehina 

Hapgood,  the  possession  of  the  plaintifi  was  Hutchins  Hapgood's, 

and  wooM  not  enable  the  plaintifi  to  sustain  the  action  of  eject-- 

ment." 

''From  the  facto  aforesaid  the  referees  decided,  that  the  defen«- 
dant  was  not  guilty,  and  that  he  recover  hts  costo*''  They  ad- 
ded, "  in  their  decision  the  referees  intended  to  be  guided  by  the 
law  of  the  land." 

This  report  was  signed  by  the  three  referees,  and  returned 
into  the  county  court  in  due  season.    To  which  report  the 
plaintiff  6Ied  his  exceptions :     1 .  Becatise  the  referees  deeid* 
ed,  that  although  the  plaimiff  was,  at  the  commencement  of 
his  suit,  and  bad  been  many  years  previously,  in  the  actual  pos- 
session and  occupation  of  the  land  in  question ;  yet,  as  the  plaintiff 
was  acting  as  agent  of  Hutchins  Hapgood,  he  could  not  sustain  the 
action  in  his  own  name.     2.  They  also  decided,  thai  the  plaintiff 
was  estopped  from  holding  or  claiming  the  land  in  question,  be- 
cause be  with  two  others  had  been  appointed  a  commissioner  to 
set  off  lands  from  the  estate  of  Samuel  B.  Sheldon  to  creditors  of 
said  estate,  and  did  in  pursuance  of  said  appointment,  set  ofi  tiie 
land  in  question,  in  1811,  to  said  creditors,  from  whom  tlie  defen- 
dant claims  to  have  derived  his  title.     The  county  court,  notwith- 
standing these  exceptions,   accepted  the  report  of  the  referees, 
and  rendered  judgement,  that  the  defendant  was  not  guilty,  and 
that  he  recover  bb  costs.    To  this  judgement  the  plainUff  filed  his 
exceptions,  which  were  now  to  be  considered. 

Huntf  Beardsley  and  Sheldon^  for  plaintiff. 

Brown  and  Burt,  for  defendant,  contended.  That  the 
plaintiff  had  not  shown  a  title  by  the  statute  of  limitations  :  1. 
Because  it  does  not  appear,  that  the  plaintiff  was  in  the  actual  pos- 
session of  any  part  of  lot  no.  33  until  after  1810,  and  then  it  was 
not  exclusive,  but  a  mixed  possession. — (5  Pick.  Rep.  131  ;  10 
Mass,  Rep.  1 57,  408.J     2.    Because  the   possession   was  not 
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cootinued.  tbe  lands  beiae  eomtnon  and  untnoloted  to  1813.  when  FaAirKLiir, 

*  Junuary. 

Weed  and  the  plaiotiff  repaired  tiie  fences.-— ("2  J.  R.  230.)  3.  1832. 
Because  the  possessioo  was  nut  attached  with  any  claim  of  title  to  Hapgood 
lot  no.  33.— n  Masi.  Rep.  480  ;  2Jl%L  Rep.  155.;  4.  Be- 
cause the  phintiff  wasin  possession  of  lot  no.  57,  claiming  title  as 
agent  of  Huichins  Haf^ood  4  and  diough  he  might  have  occupied 
a  corner  of  lot  no.  33,  yet  his  possession  should  be  limited  by  his 
daani  of  title.  5.  The  only  evidence  of  any  claim  of  title  by  the 
pfaumiff  was  his  calling  the  wbole^  his  back  lot ;  and  this  should 
be  taken  to  relate  to  lot  no.  57,  where  the  plainiifT  had  a  right  to 
be  in  posaesaioa,  and  not  to  lot  no  33.  6.  Because  the  plaintifi 
took,aod  cootiaoed  in,  possession  of  the  lands  in  question  as  the 
agent  of  Hmcbins  Hapgood.  Finally,  if  the  plaintiff  had  posses- 
sion of  lot  no.  33,  at  the  time  he  set  off  the  land  in  question  to 
Dyar^  as  the  property  of  Sheldon,  this  would  be  a  waiver  of  his 
possessioD.  The  plaintiiT  had  no  claim  of  title  upon  record  of 
which  Dyer  could  be  presumed  to  have  notice ;  liis  claim,  if 
any,  rested  in  parol ;  and  to  permit  the  plaintiff  to  avail  himself  of 
socb  chka  whboot  any  proof)  thai  he  gave  Dyer  notice  at  the  time 
he  sec  off  the  land,  would  be  to  permit  the  plaintiiT  to  profit  by  a 
gross  fraud.  The  lands  in  question  had  been  inventoried  as  be- 
longing to  Sheldon's  estate.  The  plaintiff  as  commissioner  on 
said  estate  appraised  and  set  ofl*  the  land  as  belonging  to  said  es- 
tate to  Dyer,  in  satisfaction  of  his  debt.  This  is  evidence  that  the 
plamtiir  acknowledged  the  title  of  Sheldon  as  against  himself.  If 
the  plaintifT  was  in  possession  of  the  land  at  the  time,  the  pre- 
somption  is,  that  he  was  not  in  possession,  adversely  to  Sheldon 
or  hisrepresefitatives,but  as  their  tenant.-— fl  Chip.  Rep.  48,49.;* 

Baylies,  J.,  delivered  the  opinion  of  the  Court.-^The  cor- 
rectness of  the  decision  of  the  court  below  depends  upon  the  facts, 
which  were  reported  by  the  referees,  and  the  law  to  be  applied  to 
tbo89  faets.  It  is  not  every  possession  of  lands  for  fifteen  years, 
that  will  give  the  tenant  a  title  to  such  lands.  Much  depends  on 
the  character  of  the  possession.  To  constitute  a  title,  the  posses- 
sion should  conform  to  the  law,  which  is  well  expressed  by  Par^ 
eonSf  Ch.  J.,  in  the  case  of  "  The  proprietors  of  the  KenebeckPur- 
ehase  vs.  John  Springer ^  (4  Mass.  Rep.  4 1 6. J  He  says,  "When 
a  man  enters  on  the  land  claiming  a  right  or  title  to  the  same,  and 
acquires  a  seizin  by  his  entry,  his  seizin  shall  extend  to  the  whole 
parcel,  to  which  he  had  right ;  for  in  tliis  case  an  entry  on  part  is 
an  entry  on  the  whole*.    When  a  man  not  claiming  any  right  or 
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F&AVKLiN,  iit]e  (Q  the  ]aod  shall  enter  on  it,  he  acquires  no  seizin,  but  by  the 
1832.  ouster  oi  him  who  was  seized,  and  be  is  himself  a  desseizor.  To 
Hapgood  constitute  an  ouster  of  him  who  was  seized,  the  disseizor  must 
Burt.  ^^^^  ^^^  actual  exclusive  occupation  of  the  land,  claiming  to  hold 
it  af^ainst  him  who  was  seized,  or  he  must  actually  turn  him  out 
of  possession.  When  a  disseizor  claims  to  be  seized  by  his  entry 
and  occupation,  his  seizin  cannot  extend  further  than  his  actual  ex- 
clusive occupation ;  for  no  further  can  the  party  disseized  be  con- 
sidered as  ousted  :  for  the  acts  of  the  wrong  doer  must  be  con- 
strued strictly,  when  he  claims  a  benefit  from  his  own  wrong." 

''  To  constitute  a  disseizin  of  the  owner  of  uncultivated  lands,  by 
the  entry  and  occupation  of  a  party  not  claiming  title  to  the  land, 
the  occupation  must  be  of  that  nature  and  notoriety,  that  the  owner 
may  be  presumed  to  know  that  there  is  a  possession  of  the  land 
adverse  to  his  title :  otherwise,  a  man  may  be  disseized  without 
bis  knowledge,  and  the  statute  of  limitations  may  run  against  him, 
while  be  has  no  ground  to  believe,  that  his  seizin  has  been  inter- 
rupted." 

Fifteen  years  uninterrupted  wrongful  possession,  with  actual  no- 
torious occupation,  claiming  the  land  as  his  own,  whether  at  first 
the  entry  of  the  tenant  was  with,  or  without  colour  of  title,  tolls 
the  entry  of  the  rightful  owner,  and,by  our  statute  of  limitations,  is 
a  bar  to  any  possessory  action  which  the  owner  can  bring. 

The  report  of  the  referees  states,  that  the  plaiotifl*  and  others  in 
1804,  or  1805,  cut  timber,  and  made  coal  on  the  land  in  question. 
Probably  this  was  a  mere  trespass  upon  the  freehold  ;  or  it  was 
done  by  the  licence,  or  for  the  benefit  of  the  owner  of  the  land, 
and  cannot  be  considered  as  the  beginning  of  a  title  by  possession. 
The  report  also  says,  'Uhat  from  1810,  till  the  defendant  entered 
upon,  and  took  possession,  oi  that  part  of  the  *back  lot'  which  is 
on  lot  no.  33,  in  1825,  the  plaintiff  occupied  the  'back  lot'  as  a 
pasture,  called  it  his  'back  lot,'  and  occasionally,  during  all  that 
period  of  time,  repaired  the  fences  around  it."  But  this  does  not 
show,  that  the  plaintiff  was  in  |K>ssession  of  the  land  in  question, 
fifteen  years  before  the  defendant's  entry.  To  determine  the 
length  of  time,  it  is  necessary  to  know  the  month  in  which  the 
plaintiff  made  his  fence,  and  the  month  in  which  the  defendant  en- 
tered, li  the  plaintiff  made  his  fence  in  December,  1810,  and 
the  defendant  entered  in  January,  1825,  the  plaintiff's  possession 
fell  short  of  fifteen  years.  It  was  for  the  plaintiff  to  have  proved, 
that  he  possessed  the  land  in  question,  adversely,  for  fifteen  full 
years — and   it  should     appear  to  be    a  continued,     and   un- 
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lotarriipted  possession';  not  ati  occasioDal  innprowiig  the  land  One  Faamklia, 
year,  and  not  occupying  the  next.     It  also  appears,  that  the  plain-       i832. 
tiflr claimed  to  hold  lot  no.  57  for  bis  brother,  Hutchins  Hapgood,    Hapgood 
and  occupied  the  back  lot,  so  caHed,  five  years  in  common  with      ^'v^ 
the  tenants  ttf  Bradley  Barlow,   who  claimed  lot  no.  38.     And 
there  are   several  other  facts  disclosed,   which  have  a  bearing 
against  the  plaintiff '«  supposed  ikle.    "From  aflthe  facts  in  the 
case,  it  was  for  the  I'eferees  to  decide,  whether  the  plaintiff  show- 
ed ^legdtflle  to  tbe  land  in  question,  by  adverse  possession.    If 
bis  possession  was  short  of  fifteen  years,  although  it  was  prior  to 
the  defendant's  entry,  it  could  not  avail  the  jplainti^  if  the  defen- 
dant was  the  rightful  owner.    It  does  not  appear  from  .the  report, 
iiow  the  referees  decided  the  several  questions  oHaJW9«Khichwei:e 
raised  by  counsel  in  argument.    But,  in  coming  to  their  final  de- 
cisioo,   they  say,  th^y  intended  to  be   guided  by  the  law  of  the 
land.     This  Court  jwill  not  presume  ihat  they  departed  from  this 
riAe. 

The  judgement  of  the  coumy  court 
i«  affirmed  with  additional  costs. 


EXBCDTORS    OF    JoSEPH    TuCKCR     VS.    AbNER     KeELER    and  GiUKD-Ifi.c 

Charles  Cootwire.  ''om^ 

If  ft  mortgagor  remains  in  possession  of  the  mortgaged  prenftises  after  a  decree  of  fore- 
^liBttre  and  the  expiration  of  tbe  time  for  redemption,  he  is  a  tenant  at  sufferance 
to  the  mortgagee,  or  Itis  assignee,  and  the  statute  of  limitations  will  not  run  in  his 
favor. 

A  defendant  an  ejectment,  who  does  not  derive  his  possession  firom  the  plaintiff*,  but 
ckims  adversely,  may^  ai  any  time  before  trial,  purchnae  in  an  o«lBtanduig.tuJe>4o 
protect  his  possession. 

Ejectment  for  the  second   division   lots  drawn  to   Bbenezer 

Morse,  Stephen  Pearl,  Joseph  Fay  and  Stephen ,  in  the 

iown  of  South-Hero.  Pica,  not  guihy,  and  issue  joined  to  the 
country.  On  the  trial  of  this  case,  it  appeared  in  evidence  thai 
one  Ebenezer  Stark,  without  any  title,  took  possession  of  that  part 
of  the  land  in  question,  wliicb  «ra«in  dispute,  in  the  year,  A.  D. 
J  802  ;  that  in  the  year  1805,  he  meolgaged  the  same  to  one  JCrt^ 
lisle  D.  Tylee  for  $  1 00.  Tylee  obtained  a  decre«^  foreclosure 
in  January,  1807,  and  the  ecjuity  of  redemption  expired  in 
January,  1808.  The  5th  of  May,  1807,  Tylee  executed  a 
quit-claim  deed  of  the  premises  to  James  Tobia8,'Of  Grand-'Isle* 
Ebenezer  Stark  remained  in  possession  for  several  years  after; 
^d  during  the  late  war,  he  left  his  family  upon  the  land,  and  was 

21 
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Grand-Isle,  jhgre  himself  but  verv  liille  afterwards.     In  1813,  Ebenezer  Stark 

January,  ^  ^  •'  ' 

1832.  quit-claimed  the  land  in  question  to  Ralph  Stark,  his  son,  who  had 
Tucker  s  ex  r!»,the  principal  care  of  his  faiiier's  family  until  they  moved  off*  in,  or 
Keeler.  ^l>o^'t,  the  year  1823  ;  and  ihe  same  year  (1823)  ihe  defendants 
took  possession  of  the  premises,  v%'hich  were  immediately  after- 
wards attached  by  the  plaintifis  as  the  property  of  Ebenezer 
Stark,  and,  in  1825,  set  ofTon  execution.  It  further  appeared  in 
evidence  that  Tobias  died  in  the  year  1811;  and  it  did  not  appear 
that  said  lands  were  mventoried  as  his  estate,  nor  that  any  claim 
had  been  made  by  Tobias,  Tylee,  or  any  other  person,  under  the 
mortgage,  from  the  time  of  the  foreclosure,  up  to  the  29lli  of 
March,  1830,  when  the  heirs  of  Tobias  deeded  the  same 
lands  to  Abnet  Keeler,  one  of  the  defendants.  It  also  appeared 
that  Stark,  frotn  1802,  to  the  time  of  his  moving  away,  was  very 
poor,  and  raruch  embarrassed  with  debts.  The  defendants^  then 
oQered  to  show  the  acknowledgements  of  Ebenezer  Stark,  previ- 
ous to  plaintiflf's  attachment  in  1 823,  that  he  liad  never  paid  ofl  the 
mortgage,  but  that  the  same  remained  due ;  which  showing  was  ob- 
jected' to  by  the  plaintiffs  ;  but  the  court  overruled  the  objection^ 
and  Ralph  Stark  was  offered  as  a  witness,  but  was  objected  to 
because,  for  the  consideration  of  $200,  the  said  Ralph  had  quit- 
claimed the  same  land  to  the  said  Keeler^  wirh  warranty  and  sei- 
zin :  whereupon  Keeler  executed  ta  the  said  Ralph  a  writing  dis- 
charging him  from  his  said  covenants ;  and  the  witness  was  sworcr, 
dnd  testiGed,  "  that  when  his  father  executed  to  him  a  quii-cbum 
deed  of  the  lands  in  question,  in  the  year  1813,  he  then  told  the 
witness,  that  the  mortgage  was  not  paid,  and  the  witness  must  pay 
it,  if  the  same  was  called  for;"  and  said  that  it  was  never  called  for^ 
and  the  witness  never  paid  it ;  and  after  the  close  of  the  war,  he 
heard  liis  father  say  "  that  the  mortgage  had  never  been  paid  off, 
but  remained  due."  Siephen  Pearl,  a  witness,  testified  that  be 
lived  on  tlie  lot  adjoining  Siark^  and  that  Stark  always  told  him, 
that  he  had  lost  the  land  upon  the  mortgage,  but  intended  to  buy  it 
back  whenever  he  should  have  a  chance  rand  in  1812  or  181o,Stark 
attefii|>ted  to  obtam  n  title  la  it,  by  bidding  it  off  at  vendue ;  but  it 
was  redeemed  before  the  tin)e  of  redemption  expired.  The  plaia- 
tifTs  contended  tliat  the  j,ury  otight  to  presunie  tliat  the  mortgage 
was  given  to  Tylee  for  the  purpose  of  defrauding  the  creditors  of 
Ebenezer  Stark  ;  or  if  given  for  a  valuable  consideration,  then, 
that  the  mortgage  wns  paid  olT  prior  to  the  deed  from,  the  heirs 
of  Tobias  io  Keder;  that  the  said  Ebeticzer  Stark,  by  remaining 
io  possession  fifteen  years,  by  himself  and  family,  after  the  expira- 
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IJOD  of  the  equity  of  redemption,  acquired  a  title  te  the  land  by  (>bai«i>-i«u, 
Ihe  statute  of  limitations  $ — tha^nasmiich  as  the  platntjfis  are  cred-  tBd^  ' 
iiors  of  ^eneaer  Stark,  it  was  not  competent  for  the  defendantSTacker's  ex'n> 
ID  purchase  in  an  ont  standing  tide,  after  the  commencement  of  f^^lnv, 
tUs  suit,  to  defeat  the  plaintifTs  title^  and  requested  the  court  so 
to  iostract  the  jury.  But  the  court  were  of  opinion  that  there 
was  no  evidence  in  the  case  tending  to  induce  a  belief  that  the 
giving  of  the  mortgage  was  in  any  wise  fraudulent ;  that  the  ju- 
ry were  at  liberty  to  presume,  if  they  thought  the  (acts  would 
justify  it,  the  mortgage  money  was  paid  off  prior  to  the 
expiration  of  the  equity  of  redemption ;  but  if  not  paid, 
then  Tobias  acquired  an  indfeasable  estate  in  fee  simple  as 
against  Ebenezer  Stark,  and  all  claiming  under  him  ;  and  if  Ebe* 
nezer  Stark  afterwards  paid  Tobias  the  amount  of  the  decree, 
and  interest,  he  must  have  taken  a  reconveyance  of  the  estate  by 
deed,  in  oidertobe  reinvested  with  it  ;  and  to  suppose  the  con- 
trary ,mtgbt  operate  as  a  fraud  upon  a  third  person,  as  it  did  upon 
Keeler  ;  that  if  the  condition  of  the  mortgage  was  broken,  Ebe<* 
nezer  Stark,  by  continuing  upon  the  land,  stood  in  the  light  of 
tenant  at  suflTerance  to  the  mortgagee,  or  his  assignee,  and  the  stat- 
ute of  limitations  would  not  run  in  his  favor.  And,  in  relation  to 
Keeler  not  having  a  right  to  purchase  in  the  true  title  after  an  ac- 
tion of  ejectment  was  brought  against  him,  it  is  observable,  that 
theplaintifls  did  not  put  the  defendants  in  possession  ;  therefore, 
they  had  a  right  to  show  the  title  out  of  the  plaintiffs:  and  it  was 
as  competent  for  the  defendants  to  show  that  Stark  had  no  inter- 
est in  the  land  at  the  time  of  the  attachment,  as  it  would  be  to 
show  a  defect  in  the  attachment  by  which  it  would  not  hold  ;  and 
if  the  plaintiffs  acquired  no  title  by  their  levy  by  means  of  Eb- 
enezer Stark  h^ing  previously  parted  with  his  title,  then  Keeler 
had  a  right  to  purchase  of  the  heirs  of  Tobias  ;  for,  it  did  the 
plaintiffs  no  harm..  Keeler  might  have  shown  the  title  in  the 
heirs  of  Tobias,  and  thereby  defeat  the  plaintiffs'  action — and  the 
court  so  instructed  the  jury.  To  which  decision  and  charge  of 
the  court  the  plaibtiffs  excepted,  and  the  case  was  ordered  to  be 
passed  to  the  Supreme  Court. 

Baylies,  J.,  delivered  the  opinion  of  the  Court, — The  act, 
(Blade's  Ed.  eh.  18,  s.  2.)  enlilled  "  An  act  to  prevent  fraudu- 
lent speculations,  and  the  sale  of  choses  in  action,"  in  Us  proviso, 
says,  this  act  is  not  to  be  construed  in  any  way  to  affect  any  lease, 
deed,  or  oiJier  conveyance  to  the  person  in  possession  claiming 
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vs, 
Keeler. 


(jRAND-isLc,  adversely  to  the  lessor,  or  grantor.    And  the  rule  is,  that  a  defeo- 
1831,  '    dant  in  ejectment,  who  did  not  derive  his  possession   from  th»* 
Tuckers ex»rs,P'*''"^'flv  but  claiiDs  adversly,  may,  at  any  thne  before  Iml,.  ^r-* 
cbase  in  an  outstanding  tide  to  protect  bi»  possessbn.-^^  John, 

Rep.  139.    f  see  rKy  etrbr  in  the  proceedings  offfter  county 
court  ^  therefore,  their 

Judgement  is  affirmed  with  additional  costs^ 

Turner  fy  Broi^f  for  plaintiflk. 

iJffen^  Smalley  fy  Adams,  for  de(end(ants. 


GliANl>-IsL£,  HeNRT  LaDX>  vs.  likBJBL^  ttlhL, 

January^ 

ipiK.  The  county  coait  ooght  not  to  dismiss  an  action  /or  want  of  jurisdiction,  where  therd 
are  several  counts  in  the  declaration,  and  the  damages  are  uncertain;  though  such, 
court  may  be  of  opinion  that  the  plaintiff  ooght  to  recover  less  than  one  bundled  dot^ 
lars. 

In  such  a  case,  tlic  motion  isaddfesseifto  the  sound  discretion  of  the  court,  and  ought 
not  to  prevail,  unless  the  coort  are  satisfied,  that  all  which  is  souglit  in  the  deckira^. 
fion,  might  be  so  presented,  that  the  merits  cooTd  suretj  be  tried  in  one  action  be- 
fore a  justice  of  tlie  peace. 

The  jurbdiction  of  the  county  court  cannot  be  affected  by  testimony  of  ttie  defendant,, 
calculated  to  lower  tlie  damages. 

If  a  chattel  is  owned  by  two  as  tenants  in  common,  and  a  creditor  of  one  attaches. 
sach  chattel,  he  must  attach  only  the  undivided  half  belonging  to  his  debtor. 

This  was  an  action  of /rover,  in  tvro  counts.     The  first  was  fbs 
6ve  oxen  and  one  ox-yoke,  describing  them  by  tlieir  color  Iec., 
dnd  aHeging  them  to  be  of  the  price  of  one  hundred  and  twentj^ 
dollars.     The  second  cotmt  was  for  a  note  signed' by  the  defen- 
danti  anil  made  payable  to  one  Eli  Denio,  in  neat  cattle,  at  a  place 
named,  on  the  1 5th  day  of  October,  1829^.     The  action  was  tried 
upon  the  general   issue,  and  the  plainiilT  obtiai0<id  »  verdict  for 
about  thirty  dollars^  being  a  less  sum  than  he  contended"  fop»     The 
action  was  brought  up  to  this  Court  by  a  bUl  of  exceptions,  taken 
to  several  decisions  of  the  county  court  on  said  trial.     The  bill  of 
exceptions  sliowed,  that  there  was  evidence  tending  to  prove  the 
following  facts  :  That  the  plaintiff  had  received  the  note  in  question, 
as  security  for  thirty  dollars,  and  was  accountable  for  tb^  balance  to 
said  Eli  Denio,  if  he  received  the  pay  on  the  same ;  that,  on  the  day 
when  the  note  became  payable,the  plaintiflTprocured  some  person  to 
make  a  cast  of  interest  and  indorsements,  and  ascertain  what  sum 
Was  then  due ;  that  the.  person  did  so,  and  found  $56  due,  and 
minuted  the  same  in  figures  on  the  note  ;  that  the  plaintiff  went 
with  the  note  to  the  place  of  payment,  where  notice  was  given, 
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that  ibe  pkiDtiff  owned  a  part  of  tbe  note  ;  and  the  defendantlst  ^^r^^' 
^igeot  ttiroed  out  a  yoke  of  oj(en„  that  were  appraised  in  payment  18J2. 
of  Slid  Q^y  bf  appraisers  matually  agreed  upon  by  said  agent  and  i^dd 
tbe  plaiDtiff.  Tbe  note  was  given  op  to  said  agent.  And  before 
tbe  |riaiotift  had  moFed  tbe  caltfei  tbe  same  were  attached  by  vir- 
toe  of  a  writ  in  favor  of  ibis  defendant,  against  John  Denio,  to 
wbom  it  seenDS,  EK^  tbe  payees  bad  eooveyed  all  of  said  note,  ex- 
cept wbat  was  owned  by  tbe  phiniiflr.  Tbe  note  was  delivered 
h«ck  to  the  [rfaintiffy  for  htm  to  seek  bis  remedy  where  be  could. 
Sbordy  after  tbe  defendant  obtained  tbe  note  to  look  ar,  and  then» 
forcib^^  kept  it.  Tbe  defendant's  testimony  tended  to  sbow» 
that  the  phintiflTs  interest  in  the  note  amounted  only  to  thirty  doU 
hrs.  When  tbe  plaintiff's  testimony  was  ibrougb,  and  again  when 
tbe  defendant's  testimony  was  through^  tbe  defendant  moved  the 
court  to  dismiss  the  action  lor  want  of  jurisdiction.  This  was  re-. 
fused.  The  cattle  were  scid  upon  defendant's  execution,  against 
$aid  John  Denio. 

Smtdley  and  Adams^for  the  defhndant, — ^The  first  question  ii> 
this  ease  is,  had  the  county  court  jurisdiction  ?  This  question  in-v 
voives  the  enquiry,  what  is  the  criterion  for  detefmining  tbe  amount 
of  the  piainiifi's  "  debt  or  matter  in  demandf^^  the  allegations  in 
his  deckration  or  tbe  proofs  which  he  adduces  to  establish  them  i: 
If  the  deckratbn  is  to  be  considered  as  ^rnishing  the  criterion, 
without  reference  to  tbe  evidence,  tliat  ends  tlie  enquiry  in  this, 
case  :  and  io  all  cases  tbe  plaintiff  has  only  to  elect  his  jurisdic* 
tion  at  tbe  time  of  framing  his  declaration,  and  be  can  resort  ta 
iffhatever  tribunal  he  pleases.     K  the  plaintiff 'is  clamor,  and  not 
^is  proofs  is  bis  "  dAt  or  matter  in  demnnd^^  be  has  it  in  his  pow-. 
er  to  coofottiultiid  abrogate  all  bounds  and  limitations  of  jurisdic* 
tTon,  and  render  all  legislation  on  tbe  subject  inefiectual  and  ab-. 
surd.     The  legislative  power  is  redu.9ed  to  a  mere  faculty  of  cre- 
ating a  diversity  of  courts  from  which  the  suitor  may  select  his  la*. 
Torite.     This  has  not  been  the  rule  in  this  court,  or  in  any  otiier 
eouri.     The  plaintiff's  "  debt  or  matter  in  demand"  is  what  he 
has  a  rigkt  to  demand  ^  and  his  right  depends  on  his  evidence.. 
Hence  the  true  rule  is»  that  tbe  declaration  and  proof  mustprtma 
facie  concur  in  giving  jurisdiction,  or  tbe  court  is  bound  to  dismiss 
tbe  action.     Thus,  if  tbe  dec^a^tioa  does  not  set  forth  a  cause  of 
action  witliin  tbe  jurisdiction  of  the  court,  the  defendant  is  not 
bound  to  notice  it,  and  the  court  cannot  aQ|  upon  it.     So  if  the 
declaration  disclose  a  cause  of  action  within  tbe  jurij^diction  of  tbe 
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^*Jammr^*''  ^^"""^j  ^^^  ^^^  plaintiff's  showing,  uncontradicted^  present  a  case 

1832.       of  which  the  court  cannot  by  law  lake  cognisance,   they  will  no' 

hadd       longer  entertain  the  suit,  but,  will  dismiss  it  on  motion.     This 

liffi        doctrine  is  a  necessary  part  of  our  judiciary  system,  consisting,  as 

it  does,  of  a  number  of  separate  restricted  jurisdictions,— and  has 

repeatedly  been  recognised  and  acted  upon  in  this  Court.     It  is 

built  upon  tlie  assumption  that  the   *'  matter  in  demand?^  is  not 

what  the  party  claims  in  bis  declaration  or  plea,  bat  what  bis  proof 

entitles  him  to  recover.     Southwick  et  ah  vs.  Merrill^  3  V^t.  Rep. 

32  ;  Brush  vs.  Hurlburt,  3  do.  46 ;  1  J^toifVs  Dig.  606 ;  1 

Wils.  23,  335;  Ld.  Raym.  767. 

But  it  is  objected  that  the  rule  which  has  been  adopted  ta 
reference  to  actions  ex  contractu  cannot  be  applied  to  ac- 
tions e^  cfe/tc^o.  This  objection  might  avail  in  those  actions  of 
tortf  where  the  facts  being  established,  the  law  has  not  fixed  the 
rule  of  damage,  but  has  left  it  to  the  discretion  of  the  jury  to  give 
what  damages  they  think  fit.'  But  the  justice  or  jurisdiction  of 
courts  is  not  to  be  confounded  in  a  net  of  forms.  The  action 
of  trover  is  in  form  a  fiction ;  in  substance,  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by  another  to 
his  own  use.  Consequently,  the  rule  of  damages  in  this  action  is 
the  value  of  the  goods  at  the  time  of  the  conversion ;  and  is  no 
more  a  matter  of  discretion  or  uncertainty  than  in  the  action  for 
goods  sold  and  delivered.  The  plainiid's  evidence  left  nothing 
to  the  discretion  of  the  jury  in  respect  of  damages. — Kennedy  vs. 
Whitewell^  4  Pick.  Rep.  466.  Questions  of  this  kmd  have  been 
the  subject  of  frequent  discussion  in  the  Supreme  Court  of  the  Unit- 
ed States  :  and  the  ftile  is  well  established  there,  that  the  amount 
of  the  ^*  matter  in  dispute^*  is  not  to  be  settled  by  the  declaration, 
but  by  the  evidence  on  trial. — Peyton  vs.  Robertson,  9  Wheat. 
627;  Wilson  vs.  Daniel,  1  Cond.  Rep.  185. 

2.  As  to  the  oxen: — Supposing  tbe  defendant  had  a  right  to  at- 
tach the  oxen  and  take  them  into  custody — ^which  was  conceded 
on  trial-^then,  at  what  stage  in  the  proceedings  did  his  acts  be- 
come unlawful  ?  What  circumstances  give  them  an  illegal  charac- 
ter ?  The  taking  being  legal,  how  is  the  retention  converted  into 
a  wrong  ?  since  the  plaintiff's  interest  has  not  been  prejudiced  by  it, 
or  withheld  from  him.  If  the  law  gives  the  defendant  the  right 
to  take  but  not  to  sell,  then,  indeed,  he  must  be  contented  wiili  this 
barren  right. — Reed  et  ah  vs.  Shepardson,  2  Ft.  Rep.  120.  By 
the  sale  on  tbe  execution  the  defendant  became  possessed  of 
Denio's  interest,  and  consequently  tenant. in   common  with    the 
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plaintiff:  and  it  is  settled,  that  one  tenant  in  common  cannot  main-  ^  j^^'*^' 
tain  trover  against  liis  companion  ;  for  the  possession  of  one  is  1832. 
the  possession  of  both. — 2  Will.  Saund.  47.  But  it  is  said  that  Ladd 
the  sale  of  the  oxen  as  Denio's  property  was  a  conversion.  It  is  ii'f, 
not  necessary  to  contend,  that  ifais  sale  would  not  even  be  evi- 
dence to  the  jury  under  the  circumstances  of  the  case  from  which 
a  conversion  might  be  inferred  :  for  the  charge  of  the  court  took 
the  consideration  of  this  fact  as  evidence  from  the  jury  eniirely, 
and  instructed  them  that  in  law  it  was  a  conversion.  This  was 
erroneous.  Conversii^n  is  a  presumption  of  law  and  fact,  and 
cannot  be  adjudged  by  the  court,  but  must  be  found  by  the 
jury  from  ihe  evidence.  A  demand  and  refusal  is  but  evidence 
of  conversion  ;  and,  therefore,  in  a  special  verdict,  if  the  jury 
merely  6nd  a  demand  and  refusal,  the  court  cannot  award 
judgement  on  the  verdict.  Wl)en  the  defendant  comes  lawfully 
into  possession  of  the  goods,  this  proof  is  always  necessary. — 2 
Will.  Saund.  47,  innate;  3  SiarkiCy  1497.  It  is  settled  that 
Docbiog  short  of  the  actual  destruction — by  the  tenant — of  the 
cbattei  iieid  in  Gommon,will  subject  liim  to  an  action  o(  trover  frono 
his  cotnpanion.  Now  it  is  idle  to  niaintain  that  a  yoke  of  oxen 
are  destroyed  by  a  sale,  or  whilst  they  remain  in  :he  defendant's 
pasture.  The  sale  on  the  execution  merely  vested  in  the  purcha- 
ser Denio's  interest.  It  had  no  effect  upon  the  plaintiff,  and  can- 
not ipsofaeio  be  deemed  a  disturbance  of  his  rights. — Heath  vs. 
Ilubbardy  4  East,  J 10-28  ;  BvUer's  JV.  P.  31-35  ;  Martyn  vs. 
Kn&ndlys^  8  T.  R.  145 ;  HoUiday  vs.  Camsel  et  ah  1  2\  658  ; 
1  Coke  on  Litt.  785-6, 907-8-9.  A  purchaser  imder  sheriff's  sale 
of  the  goods  of  B,  on  execution  against  A,  reqtiires  no  title  against 
B.  Forrofil  vs.  Thompson,  7  C  i.  iZ.  272.  Storm  vs.  Livings- 
tottj  6  John.  43  ;  St.  John  vs.  Standing,  2  Johns.  468;  fVif- 
son  ct  al.  vs. ,  3  Johns.  174. 

Harrington,  for  ihe  plaintiff, — The  plaintiff  contends,  that, 
though  property  owned  jointly  may  be  attached  in  a  suit  against 
one  of  the  joint  owners,  yet  the  creditor  can  only  take  theinter" 
est  which  his  debtor  has  in  the  property.  Though  a  creditor, 
when  he  attaches  the  interest  of  one  of  the  joint  owners,  may  be 
eotided  to  ;he  possession  ql  the  whole  property  to  secure  himself 
against  subsequent  attachments  of  other  creditors  of  the  sanr>e 
joini  owner,  yet  if  he  attaches  and  dispones  of  the  whole  property, 
it  would  be  a  conversion  for  which  an  action  of  trover  would  lie 
by  die  other  joint  owner  for  his  share  of  the  property.     If  the 
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^'^hmury^*  'tuming  out  of  th©  property  in  ibis  case  amounted  to  a  payment  of 
1832.  the  ndte,  it  vested  in  the  plaintiff  and  John  Denio,  each  owning 
lidcl  jointly  in  the  oxen  the  same  aAiount  that  they  owned  in  the  note 
^'i),  before  the  payment ;  and  as  the  defendant  took  and  disppsed  of 
the  whole,  it  was  a  conversion  of  the  pkrindff 's  share^  for  which 
this  action  will  lie^  Bat  the  note  was  not  paid.  The  defendant 
should  be  bound  by  bis  acts  and  declarations  at  the  time.  He 
declared  that  he  turned  out  the  property  to  Denio,  and  immedr- 
ately  attached  it  as  his.  By  this  the  defendant  depri?ed  the 
plaintiff  of  the  property,  and  placed  the*  whde  to  the  credit  of 
Denio.  The  defendant  might  have  paid  the  note  to  the  plaintiff 
who  was  the  holder— *have  taken  up  his  obligation  and  then  attach- 
ed Denio's  share  :  -but  he  did  not  do  so.  He  elected  to  pay  the 
whole  to  Denio,  trosiing  to  his  right  to  receive  it,  and  he  must  be 
bound  by  that  election.  The  act  of  the  defendant  in  thus  attempt- 
ing  to  discharge  brs  obligation,  witbout  benefit  to  the  pfaiintifi,  was 
as  much  a  fraud  upon  the  holder,  as  payment  to  Denio  would 
have  been  after  notice  of  transfer,  and  could  not  extinguish  the 
•plaintiff's  right  in  the  note,  or  bar  his  right  to  recover  opon  k. 
Had  the  defendant  turned  out  the  property  genendly  at  the  time 
and  place  specified  in  the  note,  he  would,  without  doubt,  have  dis- 
charged the  obligation,  though  Denio  had  taken  possession  d*  the 
property.  But  the  defendant  chose  to  decide  the  right  to  receive 
payment,  and  cannot  now  be  permitted  to  alter  fats  d«ci«on.  But 
the  turning  out  of  the  property,  if  it  did  discharge  the  oUiga^n 
as  to  the  defendant,  did  not  extinguish  the  plaintiff's  interest  in  the 
note.  The  defendant  had  paid,  as  we  contend,  to  Denio,  and  the 
plaintiff  had  a  right  to  go  back  upon  the  person  of  whom  he  pur- 
chased. The  note  was  a  necessary  part  of  the  evidence  of  that 
claim  ;  and  tlie  plaintiff  had  a  right  to  retain  the  note,  and  can  re- 
cover for  its  convertion  by  the  defendant. 

On  the  question  of  jurisdiction,  we  contend.  That  the  jurisdic- 
tion is  to  be  determined  by  the  writ  and  declaration : — if  these 
give  jurisdiction  to  the  court,  it  cannot  be  taken  away  by  any  sub- 
sequent event.  This  principle  holds  good  as  well  with  regard  to 
ihe  parties,  as-to  the  subject  matter.  When  the* court  have  once 
jurisdiction  of  the  parties,  no  subsequent  act  can  Oust  the  court  of 
their  jurisdiction  ;  and  it  is  the  same  as  to  the  subject  matter  of 
the  suit.  The  jurisdicljtti  of  the  court  cannot  be  determined  by 
the  evidence  given  in  tne  case.  If  it  is  to  depend  upon  the  e vi-> 
deuce,  then,  if  the  plaintiff  should  declare  \n  trover  for  prop- 
erty alleged  to  be  worth  $100, 00,  yet  if  bis  witnesses  should  se( 


Dl?  THE  STATfi  OF  VERMONT.  169 

a  within  that  sum,  the  court  would  have  no  jurisdiction^    If  he  Orand-Islk, 

''  January  f 

should  value  his  property  less  than  ^100,  and  the  witnesses  should  1832. 
set  it  over  that  sum,  this  would  oust  the  justice  of  bis  jurisdiction.  i^ 
So  that  the  jurisdiction  of  the  court  would  not  depend  upon  any  ^fjj 
setded  and  known  rule  of  law,  but  upon  the  opinion  of  witnesses^ 
The  property  declared  for  in  the  first  count  is  of  suflScient  value  to 
give  the  county  court  jurisdiction,  and  that  is  not  lost  because  the 
plaintiff  has  not  succeeded  )b  recovering  the  svhole.  If  the  plain- 
tiff's iailiBg  to  establish  a  part  of  his  claioa  would  deprive  the 
court  of  their  jurisdiction,  nitich  more  would  they  be  deprived  of 
it,  had  he  (ailed  to  establish  any  part ;  and  every  trial  iipoo  the 
merits  would  be  but  a  question  of  .jurisdictiOD>.  If  (he  -plaintiff 
succeeded,  the  adjudication  of  the  court  would  be  conclusive::  if 
he  failed,  the  court  would  be  ousted  of  their  jurisdiction,  and  the 
whole  proceedings  would  be  void. — 3  Conn.  Rep,  553,  JSTewtown 
vs.  Dnnburjf,  The  second  count  in  the  plaintiff's  declaration  may 
well  be  taken  as  an  example  to  illustrate  the  doctrine.  That  sets 
out  the  conversion  of  a  note  for  principal  and  interest  amounting  to 
^112,  00.  Now  if  the  court  should  be  of  opinion,  that  the  plain- 
till  can  recover  on  that  count,  they  have  jurisdiction  of  the  cause : 
il  they  should  decide  against  the  plaintiff,  then  they  have  no  ju- 
risdiction, and  this  to  a  question  not  arising  upon  the  state  of 
the  pleadings,  but  growing  out  of  evidence  given  to  the  jury  on  a 
trial  of  the  merits.  The  conclusion  is,  that  the  court  have  juris- 
diction to  hear,  try  and  determine  the  merits  ;  but  have  no  juris- 
diction of  the  cause.  The  very  presumption  that  they  can  deter- 
mine the  legality  of  the  plaintifl's  claim,  presumes  that  they  have 
jurisdiction. — 2.  T.  Rep.  643,  Owen  vs.  Hurd ;  1  D,  Chip,  208, 
tjfale  vs.  Bonyea,  Should  it  be  contended  that  the  interest  of 
the  plaintiff  in  th'?  note  is  less  than  $100,00,  it  is  answered  that 
the  note  is  a  thing  entire  and  undivisible,  and  if  the  plaintiff  had 
possession  coupled  with  an  interest,  and  the  defendant  has  conver- 
ted ir,  the  plaintiff  can  go  for  the  whole  note.  This  is  one  of  the 
questions  put  in  issue  by  the  plea  of  the  defendant ;  and  this  Court 
are  now  caHed  upon  to  decide  the  law  arising  upon  the  evidence 
in  the  case:  and  the  right  of  the  court  to  decide  finally  the  ques- 
tion must  depend  wholly  upon  their  jurisdiction  of  the  causes 
Suppose  the  declaration  had  beenforthe  note  alone,  and  the  evi* 
dence  had  been  what  it  is  in  this  case,  and  the  county  court  had 
made  the  same  charge  they  have  now  done,  could  not  the  plaintiff 
have  excepted  to  that  charge,  and  called  upon  this  Court  to  deter- 
mine his  right  to  recover,  and  the  extent  of  that  right  ?  And  would 
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GnAKixisLE,  this  Court,  after  they  bad  fioallr  decided  the  cause,  have  ousted 

January  f  ^  j  j  ' 

1832.  themselves  of  their  jurisdictioiiy  and  hive  sent  the  pMiitift  to  8 
Lndd  justice  of  the  peaee  \o  have  it  sealed  over  again  ?  And  if  the 
^'o^  eountjr  court  had  jurisdiction  of  either  eount,  they  had  jurisdiction 
of  the  whole,  though  the  recovery  should  be  on  a  count,  of  which,  if 
standing  alone,  the  court  would  nol  have  had  J0risdiction.*^.Afc'- 
Farland  vs.  Mc^Laughlin^  2  D.  Chip*  lUp.  90 ;  Keyes  wg: 
fVeedf  1  D.  Chip.  R$p4  379.  Should  h  be  said  there  was  an 
mdorsemeot  on  the  note  that  reduced  it,  it  is  answered  that  th« 
qiiestion  to  be  tried  is  an  indorsensem  of  a  note  above  Ae  sum  of 
1^100. — ^The  indorsement  is  only  eviden<Se  of  payment;  and 
whetlier  this  evidence  is  upon  the  note,  or  comes  out  from  the 
testimony  of  witnesses,  does  not  alter  the  case.  In  An  actkm  on 
the  note  hself,  the  statute  has  made  the  jurisdiction  to  depend  oti 
the  indorsements ;  but  (his  statute  cannot  be  extended  to  an  ac- 
tion of  tort.  In  the  suit  on  the  note,  the  law  presumes  the  evi- 
dence of  payment  in  the  possession  of  the  plaintiff  In  this  actioa 
the  note  with  the  indorsements  is  in  the  bands  of  the  defendant. 

Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court,*^ 
The  defendant's  motion  to  dismiss  for  want  of  jurisdiction  was  not 
such  a  motion  as  should  be  granted  of  course  i,  (or  sufficient  was. 
stated  in  the  dlBeFaration  to^give  the  county  court  jurisdiction.  The 
note  of  one  hundced  dollars,  in  one  count,  and  four  or  6ve  oxen  in  an- 
other, alleged  to  be  worth  ^1 20,  j?rtma/aeie,exceeded  the  jurisdic- 
tion of  a  justice  of  the  peaee.  The  motion  was  predicated  upon  a  sup* 
posed  failure  of  the  plaintiff  to  prove  so  large  a  sum  due  to  him,  as 
would  bring  his  case  within  thejurisdictionof  the  county  court.  The 
county  court  were  called  upon  to  weigh  the  plaintiff's  testimony  for 
the  purpose  of  deciding  this  motion.  And  they  ought  not  to  dismiss 
the  action,  unless  it  was  a  clear  case,  that  the  plaintiff's  whole 
elairoS)  in  this  action,  could  be  tried  before  a  justice  of  the  peaee  in 
one  action^  The  plaintiff  ought  not  to  be  dismissed  from  one 
court,  and  sent  to  another,  where  the  jurisdiction  would  still  be 
uncertain.  Tha  defendant's  motion  was  addressed  to  the  sound 
discretion  of  the  court ;  and  several  circumstances  were  worthy 
of  their  attention.  The  matters  stated  in  the  declaration  were 
large  enough  to  give  the  county  cpurt  jurisdiction.  If  it  were 
suggested,  that  the  plaintiff  ought  either  to  have  sued  for  the  note, 
treating  it  as  unpaid,  or  for  the  $56  worth  of  oxen,  treating  the 
note  as  paid,  and  either  would  have  been  within  the  jurisdiction  of 
a  justice  of  the  peace,  the  question  immediately  arises,,  whetlier 
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be  would  have  beon  sftfe  to  have  sued  in  either  of  those  ways,  (^^i^o-i^u:, 
alone.     Much  might  be  urged  to  show  that  the  note  was  paid,       1832. 


and  was  of  no  value  when  converted  by  the  defendant,  and  that       1^^ 
the  plaintiff's  only  claim  was  for  the  oxen.  ^?q^ 

Again,  it  might  be  urged,  that  the  plaintiff's  taking  back  the 
DOte,  after  the  oxen  were  attached,  was  a  refusal  to  treat  tlie  oxen  as 
payment,  and  a  determination  to  hold  the  note  in  full  force.  From 
the  testimony  stated  io  the  case,  I  should  consider  the  note  paid, 
and  the  oxen  the  property  of  ihe  plaintiflf.  But  difTerent  testimony 
as  to  what  transpired,  when  the  oxen  were  turned  out,  and  with 
regard  to  the  powers  of  the  person  who  then  acted  as  agent  for 
the  defendant,  might  vary  the  case  in  this  respect*  This  uncer- 
tainty, upon  which  count  the  plaintiff  ought  to  recover,  added  to 
the  uncertainty  of  what  amount  the  plaintiff  ought  to  recover,  in 
reference  to  his  own  interest,  and  his  liability  over  for  whatever 
else  was  due  upon  the  note,  which  still  remained  in  defendant's 
possession,  rendered  it  proper  that  the  county  court  should  retain 
jurisdietion.  And  here  it  may  be  observed,  that  the  testimony  on 
the  part  of  the  defendant  could  no  more  aflect  this  questionof  ju- 
risdiction, than  proof  of  partial  payments  in  any  case  whatever. 
The  defendant's  showing  that  the  balance  of  the  note,  or  of  the 
cattle,  after  the  plaintiff's  debt  was  satisfied,  belonged  to  John 
Denio,  and  was  legally  holden  by  the  defendant's  attachment 
against  John,  might  c;o  to  reduce  the  damages,  but  could  not  de- 
prive the  court  of  jurisdiction. 

Another  question  was  raised  upon  the  instructions  given  to  the 
jury  with  regard  to  the  conversion.  If  the  note  were  the  object  of 
the  recovery,  there  could  be  no  doubt  but  that  the  defendant's  ob- 
taining it  for  examination,  and  then  stuffing  it  into  his  rpoutb,  and 
forcibly  keeping  it,  was  a  conversion.  I  thought  upon  the  hear- 
ing, that  the  same  question  was  equally  clear,  if  the  oxen  were 
the  object  of  recovery .  The  plaintiff  and  John  Denio,  it  now 
BieemSf  owned  them  as  tenants  in  common,  and  the  defendant 
attached  the  whole  as  the  property  of  John  Denio.  That,  and  the 
after  sale,  were  clearly  a  conversion  of  the  plaintiff's  portion  of 
the  oxen.  The  defendant  could  of  right  take  no  more  than 
the  undivided  portion  which  belonged  to  John  Denio« 
If  Eli  and  John  Denio  had  been  partners,  or  if  John  had  bad 
the  sole  possession  of  the  oxen,  and  the  plaintiff*'s  interest  in  them 
had  not  been  known  to  the  defendant,  and  the  defendant  claimed 
by  a  purchase  from  John,  a  different  question  would  have  arisen* 
The  judgement  of  the  county  court  is  affirmed. 
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^awM^'  Jabez  Rogers  vs.  Joseph  Hough. 


1B32. 


The  defendant,  in  a  suit  upon  a  note,  maj  bIiow  the  note  to  Have  been^  given  witliout 
conBidercrtion. 

The  right  of  raising  money  by  a  lottery,  once  granted,  but  now  of  no  legal  force,  is 
not  a  good  consideration  for  a  not% 

Where  a  lottery  •act  requires  three  uanagers,  one  alone  cannot  act  legally,  but  his  pro 
ceedings  are  void . 

If  the  plaintilT  would  urge,  that  the  note  on  which  the  suit  was  brought  was  given  to 
compromise  a  litigated  claim,  be  mustshow  it  to  have  been  so  understood  at  the  time 
ef  its  execution. 

This  actFon  draws  fn  question  t&e  same  lottery,  brought  to  view 
in  the  suit,  Mills  May  ^  Co.  vs.  Chauncey  BrownelL  (see  3 
F/.  Rep,  463.)  That  was  a  suit  to  recover  the  value  of  the  tick- 
ets sold.  This  is  to  recover  the  anaouot  of  a  note,  given  for 
ihe  right  of  raising  money  by  this  lottery.  The  present  plaintiff 
was  the  grantee  of  the  lottery.  The  grant  was  made  in  1792|, 
and  was  to  enable  him  to  raise  money  to  remunerate  his  loss  of 
a  brewery  by  fire.  The  statute,  in  making  the  grant,  appointed 
three  managers,  and  required  that  each  should  be  under  bonds  to 
the  treasurer  of  the  stale  for  the  faithful  discharge  of  his  trust.. 
It  also  provided^  that  Rogers  should  give  a  bond  wiili  sureties  iu 
two  thousand  pounds  to  said  treasucer,.condiLioned,  that  the  mon-^ 
ey  raised  should  be  expended  in  a  brewery,  somewhere  in  this 
state.  In  the  year  1798,  the  managers  appointed  in  the  grant 
having  died,  or  refused  to  act,  another  statute  passed  authorizing 
the  judges  of  the  county  court,  for  said  Addison  county,  to  appoint 
managers  In  the  room  and  stead  of  those  before  appointed,  and 
not  acting.  After  the  drawing  of  one  or  two  classes,  the  whole 
lay  dormant  nearly  thirty  years,  when  Anthony  Rhodes,  claim- 
ing to  be  a  manager,  was  induced  by  the  plaintiflT,  and  perhaps  the 
defendant,  to  appoint  Hough^  the  defendant,  an  agent  to  manage 
the  concern,  and  set  the  lottery  in  motion.  Before  this,  applica- 
tion was  made  to  the  judges  of  the  county  court  to  supply  the  va- 
cancies in  the  iTianagers,  and  they  refused  so  to.  do.  The  plain- 
tif!  made  a  conveyance  to  Hough  of  the  full  right  to  manage,  and 
raise  money  in  this  lottery  for  his  own  use  and  bene6t.  And 
Hough  gave  the  plaintiflT  therefor  his  bond  securing  to  the  plain- 
tiff $4,000,  to  be  paid  after  the  drawing  of  certain  classes  in  said 
lottery,  and  all  within  a  given  time.  Some  payment  was  made, 
and  a  note,  the  one  on  which  this  action  was  brought,  was  given  for 
the  bulancc.  The  issue  was  joined  (o  the  court,  and  they  decided 
for  the  defendant,  and  the  action  came  to  this  Court  by  a  bill  of 
exceptions,  in  wittcli  the  foregoing  facts  were  stated. 
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0.  Seymour^  fdr  the  plaintiff. — The  plaintiff  contends,  that  the 
acts  of  the  legislature,  refered  to  in  the  case,  vested  in  him  a  right 
CD  raise  the  sum  of  iD1200  by  lottery,  which  right  must  continue 
to  exist,  until  the  object  of  the  grant  has  been  accomplished,  or, 
until  the  right  shall  be  determined  by  the  death  of  the  plaintiff, 
or  by  legislative  enactment  or  judicial  decision  ;  and  that  the 
conveyance  by  him  to  the  defendant  of  the  right  to  conduct  said 
lottery  and  to  enjoy  the  benefit  of  it,  was  a  legal  and  sufficient  con- 
sideraiion  for  the  bond  referred  to.  There  was  something  advan- 
tageous to  the  obligor  and  disadvantageous  to  the  obligee.  But, 
whatever  might  have  been  the  case  at  the  execution  of  the  bond, 
after  the  defendant  had  sold  tickets  in  the  lotteiy  to  a  large 
amount,  drawn  one  or  more  classes,  and  realized  the  benefit  of 
the  plaintiff's  grant,  and  the  parties  had  come  to  a  settlement,  the 
defendant  had  given  the  note  in  question,and  the  plaintifi  discharged 
the  bond,  it  is  too  late  for  the  defendant  to  rely  upon  the  want  of 
consideration.  The  note  was  given  with  a  full  knowledge  of  all 
the  facts ;  and  defendant  having  given  the  note  in  the  nature  of  a 
compromise,  he  must  be  concluded  by  it. — 2  Com.  Dig.  334. 

lAnsley  and  Ckipmany  contra. — The  question  is,  whether  the 
proceedings  in  the  lottery  in  question  were  legal  and  valid.  The 
case  of  MilU  May  fy  Co.  it  is  understood  was  argued  and  decided 
on  this  ground.  That  was  an  action  on  book,  for  the  price  of  tick- 
ets sold  ill  the  lottery  in  question  ;  and  the  Court  decided,  that 
there  could  be  no  recovery,  the  drawing  of  the  lottery  being  un- 
authorized by  law,  and  the  contract  being,  therefore,  without  con- 
sideration. This  case  cannot  be  distinguished  from  that.  If  Hovgh, 
or  his  agent,  could  not  recover  for  the  sale  of  the  tickets,  for  want 
of  consideration,  surely  Rogers  cannot  recover  for  the  right  to 
issue  the  tickets.  Rogers  undertook  to  sell  to  Hough  the  right 
to  draw  the  lottery  in  question.  If  Rogers  had  not  the  right. 
Hough  obtained  nothing,  and  Rogers  lost  nothing ;  and  any 
promise  made  thereto  would  be  void.  The  giving  the  note  did 
not  vary  the  case,  as  there  can  be  no  pretence  that  it  was  in  the 
nature  of  a  compromise.  The  case  shows  that  it  was  a  mere  ex- 
change of  one  security  for  another. — College  vs.  WUliamson,  1 
f^t.  Rep.  212.  But  the  proceedings,  in  the  lottery  in  question, 
were  not  only  void,  but  illegal,  and  subjected  both  Rogers  and 
Houghxo  penalties ;  and  the  partiesare  in  pari  delicto^  and  neither 
can  recover  of  the  other  for  any  thing  growing  out  of  the  illegal 
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transaction. — Munt  tt  aL  vs.  Stokei^  4  7*.  Agv.  561 ;  Maybin 
Ts.  Coulin,  4  Dal.  Rep.  298. 

TTie  opinion  of  the  Court  was  pronounced  by 

Hutchinson,  C.  J.*— The  question  now  presented  isi  whether 
the  county  court  rightly  adjudged^hat  the  consideration  of  the  note 
in  dispute,  as  proved,  was  not  a  good  and  legal  consideration*  It 
appears,  that  the  plaintiff  held  the  defendant's  bond  in  the  penal 
sum  of  ^8,000,  with  a  condition  thereto  annexed,  which  recited 
a  detailed  contract  about  the  sale,  from  the  plaintiff  to  the  defen- 
dant, of  the  plaintiff 's  right  to  raise  money  by  his  lottery  j  for 
which  defendant  was  to  pay  the  plaintiff  j(4000,  at  two  payments, 
all  in  less  than  a  year.  One  thousand  dollars  was  paid  and  in- 
dorsed on  this  bond.  What  other  payments  were  made  does 
not  appear  in  the  case  :  but  it  appears  that  this  note  was  given  for 
the  balance,  and  was  executed  two  or  three  years  after  the  j(4,- 
000  had  become  payable.  The  case  settles  the  fact,  that  this 
note  had  no  other  consideration,  than  the  sale  from  the  plaintiff  to 
the  defendant  of  bis  lottery,  or  right  of  raising  money  by  said  lot- 
tery. It  was  suggested  in  argument,  that  this  note  should  be 
treated  as  given  to  compromise  a  litigated  claim.  But  no  fact  in 
the  case  warrants  that  position.  Nothing  appears  but  that  the 
defendant  gave  this  note  witliout  suspecting  that  he  had  any  de- 
fence to  the  bond.  This  may  also  be  said  of  two  payments,  in- 
dorsed upon  this  same  note,  a  month  or  (wo  after  its  date. 

What,  then,  was  the  right  of  the  plaintiff  under  his  lottery 
grant,  which  be  sold  to  the  defendant,  and  what  was  its  value  at 
the  time  of  such  sale  ?  It  had  lain  dormant  about  thirty  years. 
The  proof  that  Rhodes  was  ever  appointed  a  manager,  is  very 
faint*  We  discover  nothing  but  his  giving  a  bond  to  the  treasur- 
er, as  such  manager,  in  the  form  the  law  requires.  We  discover 
notlung  in  the  case  tending  to  show,  that  any  others  ever  were  ap- 
pointed, after  the  additional  statute  of  1798.  A  late  application 
for  such  appointment  was  refused  by  the  judges.  The  grant  ex- 
pressly requires  three  managers  to  act.  The  law  is  well  settled, 
that,  in  such  a  case,  there  must  be  three  to  act,  and  those  agree  in 
what  they  do,  or  it  will  be  of  no  avail.  Under  the  act  of  1798, 
the  judgei  could  only  make  appointments  to  fill  the  vacancies  then 
exislbg.  But  k  does  not  appear,  that  those  were  ever  filled,  uo« 
less  the  appointment  of  Rhodes  filled  one  of  them.  During  the 
long  sleep  of  this  grant,  we  may  well  soppose,  tliat  all  who  had 
signed  bonds  for  managers,  or  for  any  other  purpose,  have  died, 
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or  changed  iheir  residence,  or  become  irresponsible.  Indeed^  it  jJJJ^^J"' 
is  said,  that  Riiodes,  the  only  manager  living,  lives  out  of  the  1833. 
United  States.  The  giving  a  bond  to  the  treasurer  in  £2,000,  as  Rogem. 
security,  that  the  money  raised  by  this  lottery  should  be  ex-  houcIn 
pended  io  a  brewery  within  this  state,  was  a  condition  precedent 
to  any  right  to  raise  money  by  this  lottery.  It  does  not  appear 
that  siicb  bond  was  ever  given.  If  such  were  given  soon  after  the 
grant,  its  available  force  at  this  day  is  not  to  be  presumed.  Nor 
b  there  any  pretence  that  JHovgh  was  to  expend  this  money,  if 
he  obtained  any,  in  any  thing  connected  with  a  brewery.  While 
this  grant  has  lain  dormant,  the  whole  face  of  society  has 
changed.  Wealth  has  become  more  uniformly  the  result  of  en- 
terprise. The  band  of  charity  has  become  potent  for  the  relief 
of  the  distressed.  The  necessity,  then  supposed  to  exist,  to  en- 
courage breweries,  has  long  since  ceased.  The  grant  has  not 
been  revived.  It  ought  not  to  be  revived.  It  had  ceased  to  be 
any  authority  (or  issuing  and  vending  lottery  tickets.  Other 
statofes  enact  severe  penalties  for  selling  lottery  tickets,  not  au- 
thorized by  some  law  of  this  state.  What,  then,  we  again  ask, 
was  the  right  which  the  plaintiff  sold  to  the  defendant,  for  a  part 
of  which  sale  ifais  note  was  given  i  It  was  the  right  of  attempting 
to  speculate  in  a  void  lottery,  and  forfeit  a  penalty  for  every 
ticket  sold,  and,  probably,  become  liable  to  pay  back  to  pur- 
chasers all  the  money  they  paid  for  tickets.  Its  value,  then,  at 
the  time  of  the  sale,  was  nothing.  It  could  not  form  a  good  and 
legal  consideration  for  this  note,  nor  for  any  contract  whatever. 

Bat  it  is  said  the  defendant  n^ade  this  purchase  knowingly. 
The  plaintiff,  being  the  grantee,  is  bound  to  know,  if  he  had  nev- 
er complied  with  the  conditions  of  the  grant,  or  if  there  was  any 
failure  in  the  legal  number  of  managers.  Probably  the  defendant 
knew  all  about  the  business.  Be  it  s6,  that  does  not  injure  hl^ 
delence.  In  such  case,  the  law  will  not  aid  either  to  recover  of 
the  other.  The  plaintiff  caunot  recover  his  note:  nor  can  th& 
defendant  recover  bark  the  money  he  paid. 

The  judgement  of  the  county  court  is  affirmed. 
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ADDigoBT,  George  Cleteland  vs.  Reuben  Allen. 

Januarff, 


1832. 


An  officer^s  return  of  the  leVy  of  an  execution  on  real  estate  ia  ralid,  if  it  is  made  ac- 
cording to  the  form  given  in  the  late  Judge  Chipman's  Reports, 

But,  if  the  return  departs  from  the  generality  of  expression,  there  used,  and  begins 
witli  more  minute  particuiars,  it  must  contain  all  the  particulars  made  necessary  by 
statute. 

A  defective  description  of  some  lots  in  the  levy,  does  not  vitiate  the  levy  with  regard  to 
Kuch  lots  as  are  fully  described ;  although  the  appraisal  is  only  mentioned  in  the  gross 
sum,  at  which  all  the  lots  are  appraised,  unless  the  question  is  raised  upon  some 
motion  to  set  aside  the  levy,  and  leave  the  execution  unsatisfied. 

This  was  an  action  of  gectmeni  for  lands  in  Salisbury,  in  the 
county  of  Addison.  It  was  tried  by  jury  in  the  county  court,  and 
brought  up  to  this  Court  upon  exceptions  to  decisions  of  the  court 
upon  the  trial.  The  plaintifT  made  a  good  prima  facie  title  to  the 
premises  by  the  levy  of  an  execution  upon  the  same,  as  the 
property  of  the  Glass  Factory  Company.  The  papers  showing  this 
levy  appeared  regular,  and  were  read  to  the  jury  without  objection. 
The  defendant  then  set  up  in  his  defence  a  prior  levy  of  an  execu- 
tion upon  the  same  property,  as  belonging  to  the  same  Glass  Fac- 
tory Company.  To  this  levy  several  objections  were  raised. 
One  was,  that  many  lots  of  land  were  contained  in  the  levy,  yet 
the  value  of  each  lot  was  not  named,  but  only  the  gross  sum  at 
which  all  the  lots  were  appraised  ;  and  yet  many  of  the  lots  were 
so  defectively  described,  that  there  could  be  no  pretence  of  hold- 
ing them  under  the  levy.  Another  objection  was,  that  the  officer 
made  no  demand  of  the  debt  before  levy  :  nor  did  he  call  upon 
the  debtor  and  give  him  notice  to  appoint  appraisers.  Also,  that 
a  justice  of  the  peace  appointed  six  appraisers,  instead  of  three. 
This  appeared  by  the  certificate  of  the  justice.  He  appointed 
three  in  each  of  the  two  towns,  in  which  two  separate  levies  were 
to  be  made.  These  exceptions  were  now  argued  before  this 
Court. 

Doolitileand  Bates j  for  the  plaintiff,  cited  Payne  vs.  fVeb- 
steret  aL  1  Vt.  Rep.  101  ;  Metcalfys.  Gillet,  6  Conn.  Rep. 
403  ;  Eels  vs.  Day,  4  do.  95  ;  Bott  vs.  Burmll,  1 1  Mass.  Rep. 
165  ;  Dutton  vs*  Tracy,  4  Conn.  Rep.  365;  Stanton  vs.  Ban- 
nister ^  2  Vt.  Rep.  464. 

Seymour,  for  the  defendant,  cited  JV.  Chip.  Rep.  264 
-5  ;  Hathaway  vs.  Phelps,  2  Aik.  Rep.  84  ;  1  Ft.  Rep.  101, 
336. 
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Allen. 


The  opinion  of  the  Court  was  pronounced  by^  Addisou, 

Hutchinson,  C.  J. — All  the  questions,  agitated  io  thiscause^  '  1832.  ' 
regard  the  levy  uoder  which  the  defendaDt  claims :  for  the  plain-  cieareianT 
tiff's  title  is  admitted  to  be  good,  unless  removed  by  this  prior 
levy,  set  up  by  the  defendant.  To  this  the  plaintiff  objects,  that 
the  appraisers  were  appointed  by  a  justice  of  the  peace,  and  his 
certiGcaie  shows  that  he  appointed  six  instead  of  three.  If  the 
officer's  return  let  this  certi6cate  of  the  justice  remain  an  essential 
part  of  the  proceedings,  to  make  his  return  entire,  it  would  form 
•D  objection  of  weight ;  because,  while  three  only  can  appraise, 
it  would  be  uncertain  which  three  of  the  six  were  appointed  to 
appraise  the  property  taken  on  the  execution.  But  the  fact  turns 
out  to  be,  that  the  officer  was  making  two  levies,  one  on  lands  in 
Salisbury,  and  the  other  tm  lands  in  Leicester,  a  town  adjoining; 
and  three  of  these  men,  appointed  by  the  justice,  lived  in  Salis* 
bury,  and  the  other  three  in  Leicester.  And  this  certificate  of  the 
justice  need  not  accompany  the  return  at  all,  provided  the  retura 
itself  contains  sufficient  allegations,  to  show  who  are  the  apprais- 
ers, and  that  they  were  properly  appointed  ;  and  the  officer's  re- 
turn, in  this  case,  contains  all  the  officer  would  have  said,  had 
there  been  no  certificate  of  the  appointment  signed  by  the  justice. 
The  officer  has  named  the  three  persons,  who  appraised  this  estate, 
and  says  they  were  chosen,  appointed  and  sworn,  as  the  law  di- 
rects ;  using  the  words  of  the  form  published  by  Judge  Chipman^ 
The  levies  made  according  to  this  form  have  been  established  by 
repeated  judicial  decisions.  That  form  emanated  from  so  high 
authority,  and  such  extensive  real  estates  were  holden  under  it, 
before  there  was  any  suspicion  of  its  possible  incorrectness,  and 
these -estates  generally  taken  instead  of  money,  rather  through  a 
necessity  imposed  upon  the  several  creditors,  courts  have  uniform- 
Jy  felt  constrained  to  support  such  levies  as  adopted  this  form. 

This  form  has  been  followed  in  the  present  case,  so  far  as  to 
cure  this  objection  with  regard  to  the  appointment  of  appraisers, 
or  showing  bow  the  same  were  appointed  ;  as  also  with  regard 
to  the  semblance  of  defect  in  stating  a  demand  upon  the  debtor 
of  payment  of  the  execution  before  the  levy.  If  the  officer  adopts 
the  generality  of  expression,  prescribed  in  this  form,  it  is  good  ; 
for  it  comprehends  every  thing  that  is  deemed  essential,  in  gene- 
ral terms  ;  but  it  wants  that  particularity  which  would  be  required 
in  a  new  case  arising  without  any  such  foundation  in  forms  or  in 
practice.     But  when  an  officer  begins  with  particularitieai,  he 


23 


178  CASES  IN  THE  SUPREME  COURT 

AimisoN,    must  lake  care  to  pot  into  his  return  enonth  of  tbeift  to  render 

January^         ^  ^  o 

1832.  his  levy  a  compliance  with  the  statdte. 
cieaveland  Another  objection  is  raised  to  the  want  of  a  sufficient  "d^scrip- 
AHen.  ^^^^  ^^  ^^^  estate  levied  upon,  and  a  showing  the  sum  at  which 
each  lot  was  appraised.  Itappears,  that  the  Idt  ih  question  was 
well  described  ;  and  'many  lots  seem  to  have  no  description 
by  which  they  could  ever  be  found.  And  the  appraisftl  ii  only 
mentioned  once,  and  that  as  being  the  whole  amoimt  of  all  the 
lots.  This  objection  would  have  great  weiglit,  ifit  were  raised  in 
any  form,  by  either  party  to  the  levy,  so  as  to  set  aside  the  levy 
and  leave  the  executions  unsatisfied.  But,  white  the  creditor 
holds  on  upon  his  levy,  and  is  willing  to  hold  what  is  well  described, 
and  lose  the  remainder,  it  would  seem  unjust  to  admit  the  debtor, 
or  any  one  claiming  under  him,  to  avoid  the  levy  wholly,  because 
some  of  the  lots  are  not  well  described.  The  debtor  has  no  rights 
that  can  be  injuriously  affected  by  this  naming  the  sum  in  gross. 
He  might  wish  to  profit  by  redeeming  some  lots,  that  might  be 
appraised  low,  and  let  the  others  go  unredeemed  :  but  this  can 
never  be  admitted.  He  must  redeem  the  whole  or  none,  und 
can  sufier  no  injury  from  the  want  of  knowing  the  appraisal  of 
each  lot.  The  case  of  Payne  vs.  Webster  et  al.  cited  by  the  de- 
fendant's counsel,  is  in  point.  That  was  a  sinnrllar  case,  in  this 
respect,  and  the  point  was  expressly  raised,  and  fully  decided. 
The  judgement  of  the  county  court  is  aflirmed. 


•  ^  -^^^pjS*^^  ^« 


1032. 


AnuiBov,  Robert  B.  Bates  vs,  Solomon  Downer. 

Jimuaryf 

The  county  court  should  dismiss  a  suit  for  waot  of  jurisdiction,  where  the  sum  declar- 
ed for,  as  a  balance  oti  book,  and  the  ad  damnumf  are  each  one  hundred  dollars, 
and  no  more. 

The  plaintifTs  writ  must  show,  thftttlie  court,  to  which  lie  applies,  has  jurisdiction  of 
bis  action :  at  least,  the  contrary  must  not  appear. 

The  plaintiff's  testimony  must  also  show  his  case  widilu  the  jarisdiction  of  the  court, 
to  which  he  brings  hid  action. 

This  was  an  action  on  hook  account^  and  a  motion  in  writing 
was  filed  in  the  county  court  to  dismiss  the  suit  on  the  ground  that 
the  court  had  no  jurisdiction.  Evidence  that  the  debit  side  of  the 
plaintiff's  book  exceeded  one  hundred  dollars  was  offered,  and  re- 
jected. And  the  question  was,  whether  it  was  necessary,  to  sus- 
tain the  jurisdiction  of  the  court,  that  the  sum  demanded  in  the 
writ  should  exceed  one  hundred  dollars.  The  court  decided  it 
was  necessary  ;  and,  therefore,  rendered  judgement  that  the  suit 
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be  disoHssed.    To  whicb  the  plaintiff,  in  the  usual  form  excepted, 
•od  the  case  was  resenred  ht  the  opinion  of  this  Court. 

Plainiiffy  pro  te, — ^Tbe  question  in  this  case  is,  wlietber  an 
aUiou  an  book  in  the  county  court  raust  be  dismissed  for  want 
of  juriadiction,  provided  the  ad  damnum  does  not  exceed  one 
hundred  dollars  ?  I  contend  the  court  has  jurisdiction,  when  the 
debtor  side  of  tbe  book  exceeds  one  hundred  dollars,  though  a 
less  sum  is  due,  and  demanded  by  the  plaintiff.  Formerly,  by  a 
statutory  ptoviaioo,  a  justice  of  peace,  and  not  the  county  court, 
bad  jurisdictioo,  unless  the  balance  due  exceeded  one  hundred 
dollars,  whaterer  might  be  the  amount  on  either  side  of  the  book. 
While  this  law  was  in  force,  a  plaintiff,  demanding  in  the  county 
court  les9  diaDone  hundred  ddlars,  shewed  conclusively  that  tlie 
court  had  no  jurisdiction  ;  because  they  then  bad  jurisdiction  in 
that  class  of  cases  only,  in  which  the  sum  due  exceeded  that 
amount.  But  when  by  the  late  statute  jurisdiction  was  given  to 
the  county  court  whenever  the  debtor  side  of  tbe  piaintifl  's  book 
exceeded  one  hundred  dollars,bowever  small  might  be  the  sum  due, 
a  writ,  demanding  less  than  that,  would  not  of  course  shew  a 
want  of  jurisdiction  ;  because,  in  ajiumerous  class  of  cases  prop- 
erly brought  to  that  court,  the  balance  due  would  be  less  than  one 
hundred  dollars.  When  the  statute  placed  tbe  jurisdiction  upon 
the  debtor  side  of  tlie  book,  and  not  upon  the  balance  due^  the 
bafanee  demanded  ceased  of  course  to  be  tbe  criterion  of  jurisdic- 
tion :  and  tbe  court  would  not  dismiss  n  suit  before  it  appeared 
by  the  production  of  tbe  book,  whether  it  ought  to  be  sustained 
or  not.  In  such  case,  why  should  a  larger  sum  than  is  due  be  de- 
manded ?  There  is  no  provision  to  that  effect  in  the  statute  book. 
Such  allegation  cannot  be  proved,  nor  is  it  necessary,  that  there 
should  in  fact  be  so  much  due  to  give  the  court  a  jurisdiction. 
In  some  cases,  to  attach  property,  or  hold  the  defendant  to  bail  for 
more  than  one  hundred  dollars,  when  a  much  less  sum  was  due, 
might  be  injurious  and  oppressive.  And,  indeed,  it  would  be  an 
absurdity  in  any  code  of  laws  to  compel  a  man,  bringing  a  suit,  to 
make  a  false  allegation,  as  to  the  sum  due  to  him,  and  to  demand 
a  larger  sum  than  he  wishes  to  recover.  The  sum  demanded 
was  never  conclusive  of  jurisdiction,  independent  of  the  book, 
under  the  old  statute.  When  more  than  one  hundred  dollars  was 
demanded,  in  the  action  on  book,  if,  from  the  plaintiff's  showing 
on  the  trial,  a  less  sum  was  due,  the  suit  would  be  dismissed. 

It  is  said  to  have  been  decided,  that,  to  deprive  a  defendant  of 
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ADDTSOir, 

JanuarVf 
1892. 

Bates 

vs. 
Downer* 


bis  right  to  an  appeal  from  a  justice,  when  the  sum  in  coDtroversjr 
is  under  ten  dollars,  it  is  necessary  that  the  plaintiff  should  de- 
mand less,  and  that  his  book  also  should  show  less  due.  That 
was  perhaps  correct ;  for,  having  demanded,  and  holden  the  de- 
fendant to  bail  for,  more  than  ten  dollars,  he  ought  to  be  estopped 
from  assertmg,  that  a  sum  to  that  amount  was  not  in  controversy. 
And,  if  his  book  showed  that  more  than  ten  dollars  was  actually 
due,  or  in  controversy,  to  demand,  in  bis  writ,  a  less  sum,  would 
be  an  attempt  to  apply  the  statute  to  a  case,  to  which  it  was  not 
intended  to  apply,  and  defraud  the  defendant  of  his  rifl;ht  of  ap» 
peal.  Whereas,  in  cases  like  the  present,  the  actual  sum  due  is 
demanded,  and  the  production  of  the  book  shows,  that  the  suit  is 
brought  in  the  proper  court.  That  authority  is,  therefore,  rather 
tn  fevour,  than  against  the  present  action.  It  is  unnecessary  to 
remark,  that  our  courts  have  always  given  a  very  liberal  construc- 
tion to  statutes  in  favour  of  an  appeal ;  as  the  case  of  Shumway 
vs.  Shumway^  (2  Vt.  Rep.  339,^  very  clearly  proves.  While, 
on  the  contrary,  it  has  been  a  long  settled  rule,  with  courts  of  gen- 
eral jurisdiction,  to  favour,  rather  than  repel,  cases  involving  some 
doubt  as  to  jurisdiction ;  because  it  is  only  dismissing,  and  turning 
round,  partiesjo  begin  again. 

Woodbridge^  for  defendant — The  defendant  contends,  that 
the  decision  of  the  county  court  was  correct,  on  the  following 
grounds  : — 1.  By  an  act  of  the  legislature  of  this  state,  passed 
November  15,  1 82 1 ,  it  is  enacted.  That  every  justice  of  the  peace* 
within  his  proper  sphere  of  jurisdiction,  be,  and  hereby  is,  authori* 
zed  and  empowered  to  hear,  try  and  determine,  all  pleas  and  ac- 
tions of  a  civil  nature,  other  than  actions  for  slanderous  words, 
false  imprisonment,  replevin  above  the  sum  of  seven  dollars,  tres«^ 
pass  on  the  freehold,  and  where  the  tide  of  land  is  concerned, 
when  the  debt  or  other  matter  in  demand  does  not  exceed  ono 
hundred  dollars.— -Aev.  Stat.  Slade^s  ed.  p.  139.  2.  By  an  act 
passed  November  5,  1801,  it  is  enacted.  That  the  several  county 
courts  shall  not  hear,  determine  or  adjudge,  on  any  action  or  suit, 
whicii  is  originally  made  cognisable  before  a  justice  of  the 
peace,  unless  such  action  or  suit  siiali  be  entered  in  such  court  by 
appeal. — Idem,  p.  91.  3.  The  defendant,  therefore,  contends, 
that,  by  the  plaintiff's  own  showing  a  justice  of  the  peace  had 
jurisdiction  of  said  cause ;  as  the  plaintiff,  in  his  said  declaration, 
neither  claims  nor  demands  a  sum  greater  than  one  hundred  dol- 
lars ;  and,  by  the  act  aforesaid,  justices  of  the  peace  have  jurisdic- 
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tiooto  that  amount.  AdcJ}  ibis  priociple  being  admitted,  the 
eoanty  court  could  not  have  jurisdiction  over  the  same  cause  ;  as, 
bj  the  last  recited  act,  county  courts  and  justices  of  the  peace 
can  have  concurrent  jurisdiction  in  no  civil  cause  whatever.  And 
hsdy,  the  defendant  contends,  that  it  is  perfecdy  immaterial, 
whether  the  debit  side  of  the  plaintiff's  original  book  is  over  one 
hundred  dollars  or  not ;  as  the  county  court  cannot  travel  out  of 
the  road  to  retain  jurisdiction,  when  it  plainly  appears,  on  the  face 
of  the  declaration,  that  the  court  have  no  jurisdiction.  At  all 
events,  the  plaintiff  must  be  bound  by  his  own  declaration. 

Hutchinson,  C.  J.— This  was  an  action  on  book  accottn^,origin- 
aOy  commenced  before  the  county  court,  claiming  one  hundred 
dollars  to  balance  book  accounts  ;  and  laying  the  ad  damnum  at 
^lOO.  And  the  question  now  raised  is,  whether  the  county 
court  had  jurisdiction  of  such  a  suit.  The  plaintiff  contends,  that 
he  has  declared  for  the  balance,  as  he  must  do  by  the  statute  ;  and 
oot  the  balance,but  the  debit  side  of  bis  account,  regulates  the  ju- 
risdiction. This,  at  first  view,  derives  a  plausibility  from  the  cir- 
cumstance, that  the  sum  declared  for  as  a  balance,  is  the  highest 
sum  of  which  a  justice  of  the  peace  ^an  take  jurisdiction  ;  and 
there  is  a  sort  of  implication,  that  the  sum  claimed  as  a  balance, 
b  less  than  the  whole  sum  charged.  This,  however,  is  but  infer- 
ence, and  that  very  slight,  when  we  reflect  that  the  declaration, 
following  the  statute  form,  would  be  just  the  same,  whether  there 
were  credits  on  the  plainiifl's  book  or  not. 

The  statutes  admit  of  no  concurrent  jurisdiction  in  the  county 
courts  and  justice  courts.  Justices  of  the  peace  have  jurisdiction 
in  civil  matters,  to  the  amount  of  one  hundred  dollars,  by  express 
statute.  Another  statute,  by  equally  plain  expressions,  prohibits 
the  county  courts  from  taking  cognisance  of  any  cause,  of  which 
a  justice  of  the  peace  might  take  cognisance. 

If  this  suit  had  been  brought  before  a  justice  of  the  peace,  no 
objection  to  his  jurisdiction  would  appear  upon  the  writ.  If,  when 
the  plaintiff  produced  his  account,  the  debit  side  exceeded  one 
hundred  dollars,  the  justice  could  take  no  further  jurisdiction  of 
the  action.  So,  if  the  plaintifl,  in  his  county  court  writ,  had  de- 
clared for  more  than  one  hundred  dollars,  yet,  if  the  debit  side  of 
his  account,  when  produced,  did  not  exceed  one  hundred  dollars, 
neither  the  county  court,  nor  the  auditors  by  them  appointed, 
could  hold  furthet  jurisdiction  of  the  action.  The  result  is,  that 
the  plaintiff's  writ  must  be  so  drawn,  as  to  present  a  case  with- 
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'^'^^'   ID  ilm  jurisdictioQ  of  the  courts  befoi'e  wliich  be  brings  bio  action  i 
1832. '     and  he  must  keep  witbia  that  jumdictioD,  wben  be  exbibiiA  bis 
testHDooj. 

But  the  pkufrtiff  is  disposed  to  consider  a  doetrioe  tnconsistent 
with  propriety,  whicb  would  require  bim  to  insert  a  falsehood  into 
bis  writ,  in  order  to  give  jurisdiction  to  tlie  only  eoitrt  that  ca«  bold 
jurisdiction  over  bis  claim.  There  is  aa  need  oi  this  io  tbo 
present  case,  or  any  one  similar.  The  statute  fot m  for  tltia  book 
account  action  is  very  ancient ;  and  later  statutes  have  varied  ibe 
rights  of  parties,  and  the  forms  should  not  be  considered  so  Ike- 
rally  binding  upon  suitors,  as  to  exclude  any  substantial  right,  or 
any  fact  necessary  to  show  what  court  has  jurisdiction.  If  the 
plaintiff's  account,  in  this  case,  exceeded  one  hundred  dollars, 
and  a  balance  often  dollars,  only,  was  chimed,  he  must  sue  at  the 
county  court,  because  the  statute  is  so,  and  because  the  defendant 
has  the  same  right  to  controvert  each  item  of  the  plaintiff's  ac* 
count,  that  he  would  have  if  the  whole  were  claimed  as  due.  Yet 
the  plaintiff  might  declare  according  to  fact  :he  might  declare  for 
a  balance  of  ten  dollars,  and  add,that  the  debit  side  of  his  account 
exceeds  one  hundred  dollars.  Thus  the  difficulty  suggested 
would  be  avoided.  Moreover,  it  is  not  very  probable  that  the 
plaintiff  claims  that  the  exact  sum  declared  for,  is  due  to  him  ; 
but  he  has  used  such  a  round  number  as  seemed  convenient. 
If  this  was  the  case,  adding  another  dollar,  and  thereby  removing 
all  doubt  about  the  jurisdiction  of  the  court,  could  not  have  involv- 
ed very  serious  scruples  of  conscience.  In  conclusion,  the  coun- 
ty court  had  no  jurisdiction  of  this  action  ;  and  their  judgement 
of  dismissal  must  be  affirmed. 


'^,  •^.'^.Q'^'^'^  • 


WlNDSOlti 

February, 
18J2. 


AsAPH  Fletcher,  JuN.  vs,  James,  Josiah  and  Samuel  Pratt. 

When  an  officer  neglects  to  make  an  entry  on  an  execution,  of  the  true  day,  month 
and  year,  when  he  received  it,  and  the  same  becomes  important  to  support  his  lien 
upon  the  property,  for  which  a  suit  is  brought,  the  court  will  not  permit  such  officer 
to  make  the  entry  nvnepro  ftmc,  soaa  Io  aSect  die  suit  then  pending. 

But  such  officer  may  support  his  lien  by  such  parol  proof,  as  would  show  the  attacb- 
ing  creditor's  lien  t^>on  tlie  property  kept  good,  as  against  the  officer,  who  made 
the  attachment. 

This  was  an  action  of  trover,  which  came  up  from  the  county 

court,  on  the  following  bill  of  exceptions  : 

"  This  action  was  brought  by  the  plaintiff,  as  sheriff  of  the  county 
of  Windsor  against  defendants,  for  converting  to  their  own  use  a 
quantity  of  bricks,  which  had   been  attached  on  a  writ  in  favor 


Fletcher 
Pratt  et  al. 
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tit  Job  Ricbfnofid^BgafflA  James  «uid  Jonah  Pr^M.  Tlie  <iefen-  ^^^^ 
imas  pleaded  tbe  geneMl  issue.  Under  ihis  issae,  the  plaintiff  i83i.  ^' 
gave  in  evidence  true  and  attested  copies  of  the  writ  and  return 
on  tbe  original  process  in  favour  of  said  Richmond  against  the 
said  James  and  Josiah^  and  the  copies  of  the  record  of  tlie  judge- 
ment in  said  first  suit,  and  of  the  execution  and  return  thereon, 
which  issued  on  the  jtrdgement  aforesaid.  To  this  execution  the 
defendants  <ofagected  for  the  tsause,  that  a  minute  of  the  officer's 
eadorseiaent  upon  tbe  execution  of  the  true  time  when  he  receiv- 
ed it  for  collection,  did  not  appear  upon  the  same  :  and  that, 
therefore,  the  plaintiff  had  lost  his  lieu  upon  snid  bricks  created  by 
his  attachment :  and  the  objection  was  sustained  by  the  court,  and 
tbe  evidence  rejected.  The  plaintifi  then  offered  to  prove,  by 
parol  evidence,  viz,  by  the  testimony  of  Job  Lyman,  esq.,  accom- 
panied by  the  receipt  of  ihe  sheriO  's  deputy,  who  had  the  said  ex- 
ecution, the  true  di^y,  month,  and  year,  when  tlie  same  was  deliv- 
ered to  the  ^aid  deputy  sheriS,  which  was  within  thirty  days  next 
after  the  rendition  of  the  judgement.  But  the  court  rej'jcted  the 
evidence  thus  offered,  and  refused  to  admit  the  witness.  The 
plaintiff  then  produced  in  court  the  said  sheriff's  deputy,  and  re- 
quested the  court  to  permit  the  deputy  to  make  said  minute  upon 
tlie  execution  nunc  pro  tuno^  offering  his  receipt  to  assist  the  depu- 
ty's memory  as  to  the  time  when  he  actually  received  said  execu- 
tion. To  the  admission  of  this  evidence  the  defendants'  counsel 
objected,  and  the  same  was  excluded  by  the  court.  The  said 
writ  and  execution  are  also  made  a  part  of  this  case,  together 
with  all  the  copies  of  the  records,  and  original  receipts  and  papers 
penaining  fosaid  case.  To  which  opinions  of  the  court,  in  ex- 
cluding the  said  files,  records,  receipts,  and  testimony,  offered  by 
plaintiff  as  aforesaid,  the  plaintiff  excepted  ;  and  the  case  is  order- 
ed to  pass  to  the  Supreme  Court  for  their  decision  upon  the 
premises.^ 

Mr.  Marshy  for  the  plaintiff. — It  appears  to  plaintifl's  counsel, 
that  ibe  court  has  entirely  mistaken  the  object  of  the  section  of  the 
statute,  in  requiring  the  officer  to  make  an  entry  of  the  day  and 
year  of  his  receiving  such  execution.  The  statute  explains  itself, 
in  the  subsequent  part  of  the  same  section,  by  enacting,  "That, 
"  when  the  officer  receives  several  executions  against  the  same 
"  person,  the  execution  first  delivered  shall  be  first  served,  or  first 
"satisfied."  Whereas  the  lien,  created  by  attachment,  is  regu- 
lated by  a  different  statute  ;  {Stat,  p.  68,  s.  33 ;)  which  provides, 
that  personal  property,  taken  by  attachment,  shall  be  holden  thirty 
days  after  the  rendition  of  final  judgement ;  and  if  not  taken  in 
execution  within  thirty  days,  shall  be  discharged  from  such  attax^h- 
ment,  and  be  no  further  holden  to  answer  said  judgement,  than 
if  tbe  same  had  not  been  attached.     In  the  case  of  Eno»  vs. 
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f5J^,    Brotffn,  (1  D.  Chip.  jRg>.  280,)  it  was  decided,  that,  when  prop* 
1833.  '    erty  is  taken  on  attachment,  and  the  plaintifi  within  thirty  days, 
Fletcher     i^^es  out  cxecution,  and  delivers  it  to  the  same  officer,  who  made 
Partt'et  ai.   ^^^  attachment,  this  is  equivalent  to  taking  the  property  in  execu- 
tion, and  continues  the  lien.     The  plaintiff,  in  such  case,  has  done 
all  that  he  can,  and  all  that  is  required  of  him  ;  and  let  the  officer 
do  what  he  may  in  making  the  entry  required,  the  statute  is  com- 
plied with,  and  the  lien  created  by  the  attachment  continues. 
The  plaintiff  cannot  compel  the  offieer  to  make  the  entry,  and  is 
not,  therefore,  to  lose  his  lien.     Whether  the  execution  was  actually 
deliveied  to  the  officer  within  the  thirty  days,  is  matter  in  paiSf 
and  may  be  proved  like  any  other  fact. 

Mn  Cuthman^  on  the  same  side,  added,  That  the  object  of  the 
tenth  section  of  the  statute  was  to  fix  definitely  the  rights  of  diflerent 
creditors,  attaching  the  same  property  at  nearly  the  same  time,  and 
does  not  affect  the  right  of  the  creditor,  as  to  his  debtor ;  and  pa- 
rol testimony  was  admissible  to  show  the  execution  delivered  out 
in  season  to  preserve  the  plaintifi's  lien— That  the  defendants  set 
up  this  defence  in  their  own  wrong :  for  they  converted  the  prop- 
erty to  their  own  use,  when  the  execution  was  in  the  possession  of 
the  officer,  and  when  the  defendants  cannot  be  presumed  to  have 
known,  that  the  officer  had  omitted  to  enter  the  time  of  his  receiving 
the  execution — ^That  this  statute  is  nugatory  and  unconstitutional, 
requiring  the  officer  to  do  a  service  without  fee  or  reward  ;  a  ser- 
vice, too,  which  he  never  stipulated  to  perform — ^That  the  credi- 
tor could  not  compel  the  officer  to  make  this  entry  upon  the  exe- 
cution :  and  where  would  be  his  remedy,  if  parol  testimony  is  not 
admissible  to  prove  when  the  execution  is  in  fact  delivered  to  the 
officer  ?  This  would  be  turning  about  the  maxim,  that  the  la  w 
favours  the  vigilant :  and  the  vigilant  creditor  would  lose  his  lien 
upon  the  property,  by  the  want  of  vigilance  and  care  in  the  officer 
to  whom  he  delivers  his  execution. 

On  the  68th  page  of  the  revised  laws,  {see*  33,)  is  found  the 
law  regulating  the  term,  during  which  personal  chattels  shall  be 
liolden  after  final  judgement,  which  have  been  attached  on 
mesne  process.  This  Court  have  decided,  I  believe,  that  deliver- 
ing the  execution  to  the  officer  within  thirty  days  after  judgement, 
is  the  taking  of  said  property  in  execution,  so  far  as  to  preserve 
the  lien.  Now,  to  show  the  time  of  delivering  the  execution  to  the 
officer  in  such  a  case,  this  statute  does  not  point  out  any  particu- 
lar mode  of  doing  it.     Consequently,  it  is  left  to  be  proved  at 
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cooQifiioii  lawy  hj  parol,  as  any  other  case  would  be  where  no  dis- 
liDctioB  made  was  indicated.  A  mere  memorandum,  entered 
open  the  back  of  an  exectidon  at  the  time  of  the  receipt  of  it  by 
Ae  officer,  unless  expressly  made  evidence  by  the  statute  in  this 
ease,woald  be  no  evidence  of  the  delivery  within  thirty  days  under 
Ihis  section. 


WfNOBOH, 

February, 
1831. 

Fletcher 

va, 

Pratt  et  ftl. 


£.  Hutchinson^  for  the  defendants. — ^The  evidence  oder* 
ed  by  plaintifi  was  properly  excluded.     A  sheriff's  lien,  by  which 
lie  may  justify  retaining  the  possession  of  personal  property,  at- 
tached, -as  against  the  general  owner,  is  a  right  created  by  statute, 
4n  deiogation  ef  the  iprinciples  of  common  law,  that  a  man  has  the 
fight  to  that -which  is  his  own.     And,  wherever  such  a  right  is 
conferred  by  statute,  the  authority  mtist  be  pursued  strictly.     In 
the  case  of  personal  property,  attaciied  on^mesne  process^  the  offi- 
cer's lien  is  discharged,  unless  execution  be  put  into  his  hands 
within  thirty  days  from  the  rendition  o{  final  judgement.     So  also 
of  bail,  when  the  body  is  taken. — Statute,  p.  68,  sec.  33  and  34, 
passed  March  2,  1797 ;  Johnson  vs.  Edson,  2  Aikens'  Rep.  302. 
flis'lien'is  likewise  discharged,  unless  the  property  be  levied  on 
^thin  the  life  of  the  execution. — Barnard  vs.  Stevens  et  al.  2 
AUcens^  Rep.  429.    On  both  those  points  the  legislature  have  re- 
-quired  record  evidence,  to  appear  from  the  doings  of  the  officer 
t>n  the  execution  itself. — Statute,  p.  213,  lec.  10;    £l\so,  page 
209,  sec.   1.  passed  March  7,   1797.     It  is  difficult  assigning  q 
reason  why  the  kind  of  ovidence  requked  by  statute  should  be 
strictly  adhered  toby  the -court  in  one  case,ff  it  isto  be  dispensed 
<wi(h  ki  the  otiier.     Were  the  statute  rule  to  be  disregarded  on  this 
point,  the  next  step  might  permit  an  officer  to  justify  thelaking  of 
property,  merely  by  parol  proof  that  he  had  a  writ,  without  the 
ceremony  of  any  return  whatever.     In  short,  were  the  evidence 
offered  in  (his  case  to  be  pronounced  admissible,  no  reason  now 
•suggests  iiself,  why  the  court  might  not,  with  eqaal  propriety,  jp 
^n  dispensing,  one  by  one,  ^ith  those  salutary  barriers  which  the 
legislature  have  found  it  necessary  to  interpose  against  the  treach- 
•ery  of  human  memor}*,  and  the  purjury  of  witnesses,  until  every 
panicle  of  record  evidence,   required  by  statute,  is  done  away  ; 
and  the    prooroflhe   important  facts,  the  doings  of  our  sheriS 
xiepartmeot,  in  the  service  and  return  of  legal  process,  exist  en- 
tirely  in  parol.     See  -Overseers  cf  Reading  vs.   Overseers  of 
Weathersfield,  3  Vt.  Rep.  349. 
The  application  to  the  county  court,  to  permit  the  plaintiff 
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to  ameod  iiis  proceedings  upon  the  execniion  on  Uie  trial,  was  very 
properly  refused.  He  could  9ot  have  expected  permission  from 
the  court  either  himself,  or  by  his  deputy,  to  create  record  evi- 
dence, aftei  he  had  acquired  an  interest  in  the  (act,  end  that,  too, 
during  the  trial  of  a  cause  in  which  he  was  plaintifi^  and  without 
which  he  could  not,  under  (he  decision  of  the  court,  recoFOr. 
Had  the  request  been  granted,  the  evidence  must  still  have  been 
excluded,  for  the  reason,  that,  by  plaintiff's  oivn  showing,  the 
minute  could  not  have  been  made  at  the  time  required  by  statute. 
— See  Stat,  p.2l3  ;  New-Havenvs.  Vergennesj  3  Vt.  Rep.  89. 
Again,  even  if  this  Court  should  consider  that  the  entry  requested, 
ought  to  have  been  permitted  on  the  trial,  stili  it  is  no  ground  ibr 
reversal  of  judgement  ;  the  application  being  not  a  matter  of  strict 
right,  but  addressed  to  the  sound  discretion  of  the  court  to  be 
granted  or  refused,  as  might  be  deemed  proper. — Barnard  vs. 
Stevens  et  al.  2  Aik.  Rep.  439. 

Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court. — 
Some  of  these  defendants  were  the  original  owners  of  the  brieks 
in  question  ;  and  there  seems  to  be  no  controversy  but  that  the 
defendants  used  them,  or  some  part  of  them,  as  their  own,  so  as 
to  be  a  conversion,  if  the  plaintiff  had  any  good  title  to  them.  The 
plaintiff  claims  to  have  attached  them  on  a  writ  of  attachment  in 
fevor  of  one  Job  Richmond,  and  against  James  and  Josiah  Pratt ^ 
two ofihese  defendants.  The  plaintiffdid  not  move  the  bricks,but  left 
a  copy  of  the  writ  at  the  town  clerk's  office,  as  he  might  by  statute, 
in  stead  of  moving  them.  The  only  points  litigated  before  this  Court 
relate  to  the  evidence  by  which  the  plaintiff  may  show,  that  bis 
lien  upon  the  property,  created  by  the  attachment,  is  preserved. 
The  execution  produced  by  the  plaintifi  has  no  minute  upon  it 
of  the  true  time  when  it  was  received  by  him  or  his  deputy  ;  and 
the  plaintifi  offered  to  prove  by  a  witness  and  the  receipt  given 
for  the  execution,  that  it  was  delivered  out  within  thirty  days  from 
the  rendition  of  the  judgement.  This  was  objected  to,  and  rejec- 
ted. It  seems  that  the  county  court  considered  it  necessary  for 
the  plaintiff,  in  making  out  title  under  bis  own  act,  or  acts,  to  show 
his  acts  by  such  testimony  as  the  law  made  it  his  duty  to  furnish. 
That  is,  he  must  show  his  attachment,  creatins;  the  lien,  by  bis  re- 
turn upon  the  writ ;  and  the  continuance  of  bis  lien,  by  his  entry 
of  the  true  day,  month  and  year,  when  he  received  the  execution. 
I  recollect  ibis  was  my  view  at  the  county  court.  But  the  subject 
kas  been  under  consideration  in  pne  or  two  cases  in  Chittenden 
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cooDtjTt  and  we  deem  it  settled,  that,  if  the  creditor  preserves  his    ^"''^^*' 
lieo  upoD  the  property  as  against  the  attaching  officer,  by  giving       i8d3. 
oat  hb  execution  within  the  thirty  days,  that  establishes  the  lien    pietcher 
upon  the  same  property  in  favor  of  the  officer.     And,  upon  due  p^^'^t  ai. 
reflectbn,  we  think,  the  same  evidence,  which  would  avail  the 
creditor,  as  against  the  sheriff,  ought  to  avail  the  sherifi  as  against 
any  persons  who  may  have  converted  the  same  property.     The 
evidence  offered  in  this  case,  the  testimony  of  the  witness  who 
took  the  receipt  for  the  execution,  and  the  receipt  itself,  would 
have  been   admissible  for  the  creditor,  and,  we  think,  ought  to 
have  been  admitted  in  the  trial  of  this  cause,  to  show  title  in  plain- 
tiff.    The  application  of  the  plaintiff  for  permission  to  make  the 
entry  of  the  time  when  the  execution  was   received,  nunc  pro 
ittnc^  was  rightly  refused.     It  was  too  late  for  him  to  furnish  evi- 
dence for  himself  of  a  transaction  so  long  past. 

The  judgement  of  the  county  court  is  re- 
versed, and  a  new  trial  is  granted. 


1831. 


Stillman,  Wells  hCo.  vs,  Truman  Barnet.  CiiiTTKM>r.i», 

Junuaryf 

A  def«nJaiit,  in  a  suit  upon  a  prison  bond,  is  not,  by  the  recital  in  such  bond  of  the 
^^nditionof  a  judgement,  and  the  issuing  uf  execution,  &.C.,  estopped  from  pleading 
nail  firlreoorc/ of  such  judgement. 

This  was  a  suit  on  a  jail  bond,  assigned  by  the  sheriff  to  the 
plaintiffs,  who  were  the  creditors  of  said  defendant.  The  bond 
was  in  the  form  preseribed  by  the  statute,  and  the  writ 
was  in  the  usual  form  of  writs  upon  such  bonds,  so  assigned. 
Barney  was  the  original  debtor,  and  his  bail,  the  other  signers  of 
the  bond,  were  not  found  by  the  officer  serving  the  writ.  The 
defendant  pleaded,  that  there  was  no  record  of  any  such  judge- 
ment remaining,  &c.  To  this  plea  the  plaintiffs  replied,  that  the 
defendant  ought  not  to  be  admitted  to  plead  this  plea,  because  the 
judgement  was  recited  in  the  prison  bond,  and  his  signing  and 
sealing  the  bond  was  an  acknowledgement  of  the  judgement. 
To  this  replication  there  was  a  demurrer.  The  action  was 
brought  by  appeal  from  the  county  court :  and  the  question  new 
litigated  was,  whether  the  plaintiff's  replication  was  good  and  efiec- 
tual  to  estop  the  defendant  from  pleading  nul  tiel  record,  of  the 
judgement,  described  in  the  prison  bond. 

Mr.  AdamSyin  support  of  the  demurrer. — The  recital  in  the  bond 
is, — "  Whereas  Truman  Barney^  now  a  prisoner  by  virtue  of  an 
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^^owl^""**'''  "  execution  issued  on  a  judgement,  recovered  before  the  county 
1832.  '     "  court,  hoiden  at  Burlington,  within  and  for  the  county  of  Chit^ 

stiiiman  ot  ai.  "  tenden,  on  the  last  Monday  of  March,  IS^C.*^  The  defendant 
Bftraey.  Contends,  that  this  is  not  such  an  admission,  as  amounts  ta  an  es* 
toppel.  The  general  doctrine  of  the  books  is,  that  an  admission 
under  seal  binds  the  party.  This  we  need  not  deny,  but  we  da 
deny  its  application  to  cases  like  this.  It  does  not  follow  that 
every  feet,  which  is-  alluded  to,  is,  therefore,  admitted.  A  recital 
i»a  bond  may,  or  may  not,,  be  binding,  according  to  circumstan- 
ces.  If  the  attention  of  the  party  k  called  ta  that  particular  point, 
and  it  is  apparent  that  be  intended  to  admit  it,  that  wHl  be  bind- 
ing, but  otherwise,  not.  The  cases  of  Rainsford  vs.  Smithy  2 
Dyer,  196,  and  Shelly  vs.  Wright,  fVilles,  9,  and  WUlovghby 
vs.  Btookj  Cro.  Eliz.  756,  are  in  point,  to  show  what  sort  of  ri» 
admission  is  binding.  But  a  naked  recital  in  the  condition  of  a 
bond  is  not  an  estoppel.  In  Co,  lAi.  352-6,  it  is  said,  *^  Every 
^'  estoppel  ought  to  be  a  precise  affirmation  of  that  which  maketh 
"  the  estoppel.  Neiilier  doth  a  recital  conclude,  because  it  is  no 
*'  direct  affirmation."  In  a  note  to  the  case  in  Dyer^  it  was  said, 
that  a  recual  is  no  estoppel.  So  in  Skipmth  vs.  Green,  1 
Sira.  610,  the  couit  decided,  that  the  recital  in  a  lease  was  not 
binding.  To  the  same  point  is  Freeland  vs.  Burt,  1  T.  Rej^ 
701.  In  Fairtitle  vs.  Gilbert,  2  T.  Rep.  169,  the  court  admix- 
ted  the  party  to  contend  against  his  own  mortgage,  and  deny  bis 
power  to  convey.  SomHaynevs.Maliby,  3  T./Zep.  438,  the  court 
decided  that  the  party  was  not  estopped  by  his  covenant.  From  the 
nature  of  the  transaction,  it  is  evident,  that  the  attention  of  the 
parry  was  not  called  to  the  particular  language  of  the  bond.  No 
one  ever  reads  a  jail  bond.  If  not  taken  according  to  law,  it  is 
not  binding.  In  this  respect,  there  is  a  manifest  diflference  be- 
tween a  private  bond  and  an  official  bond.  The  language  of 
the  condrtion  is  rather  the  language  of  the  obligee.  The  bond 
would  have  been  good,  if  the  condition  had  been  written  on  the 
back,  or  subsequent  to  the  signing.  In  either  case,  it  is  evident 
that  no  recital  could  be  binding  upon  the  party  by  estoppel. 

But  the  most  important  consideration  arises  from  the  perilous 
situation  in  which  parties  must  be  placed,  if  this  doctrine  of  es- 
toppel is  established.  If  an  execution  issue  upon  a  false  judge- 
ment, ii  is  difficult  to  perceive  that  any  remedy  exists.  A  habeas 
corpus  coulii  not  be  granted.  A  writ  of  error  would  not  lie.  If 
the  money  is  paid,  the  party  is  bound  by  the  payment,  and,  for 
caught  that  appears,  the  pnrty  would  be  compelled  to  lie  in  jaiJ,and 
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bring  fats  actioD  for  false  iinprisoDinem.    There  is  no  necessity  of  Cmmtiii^n, 
extending  the  doctrine  of  estoppels  to  jail  bonds,  because,  if  there       I83i. 
is  such  a  judgement,  it  is  naatter  of  record,  and  can  readily  be  stiiiman  et  ai. 
proved.     So  general  is  the  practice  of  signing  bonds  without  ex-     Barn'er. 
aminauon,  that,  if  the  party  is  estopped,  he  will  be  liable  to  great 
abuse  arising  from  the  mistakes  and  fraud  of  jailors.     The  doc- 
trine of  estoppels  has  no  application  to  matters  of  record. — Fair- 
tiilevs.  Gilbert  J  ante.    It  relates  rather  to  such  matters  as  are  ex- 
clu^vely  without  the  knowledge  of  the  parties.    It  is  not  necessa- 
17  th?it  the  suit  should  be  upon  the  bond  in  order  to  make  an  es- 
toppel.    If  estopped  at  all,  the  party  must  be  estopped  from  de- 
nying the  fact,  whenever  that  fact  is  drawn  in  question.     If  the 
party  could  not  plead  ntd  tU  record^  neither  could  he  plead  spe- 
cially, that,  after  judgement  and  execution  and  bond,  a  new  trial 
had  been  granted,  or  writ  of  error  brought,  and  judgment  reversed. 
No  one  can  be  allowed  to  do  that  circuitously,  which  he  could  not 
do  directly. 

The  plaintiff  ^$  counsel  contended^  that  the  defendant  was  es- 
topped, by  the  recital  of  the  judgement  in  the  bond,  to  deny  the 
existence  of  that  judgement,  on  which  the  bond  was  founded  ; 
and  they  cited  1  Chit.  Plead,  bib ;  6  Term  Rep.  62 ;  1  Sound. 
325,  n.  4. 

Thompson,  J.,  pronounced  the  opinion  of  the  Court. — ^Tlie 
only  question  in  this  case  is,  whether  the  defendant,  by  the  recital 
in  the  bond,  has  admitted  the  record  of  the  judgement  contained 
in  such  recital.  The  form,  or  mode  of  recital,  adopted  in  the 
bond,  commencing  with  a  '^whereas,"  be,  is,  probably,  as  binding 
upon  the  defendant,  as  any  other  mode  of  recital.  It  was  unques- 
tionably necessary  for  the  plaintiff  to  set  out  the  condition  of  the 
bond  ;  because  it  is  an  official  bond,  and  one  which  the  slierifT 
would  wish  to  assign  to  the  creditors,  pursuant  to  the  statute,  and 
save  himself  from  a  suit  for  the  escape ;  and  it  would  answer  him 
no  such  purpose,  nor  be  assignable  at  all  at  law,  unless  taken  con- 
formably to  the  requisitions  of  the  statute  :  and  the  statute  has  giv- 
en a  form,  which  has  been  followed  in  the  present  case,  and  which 
requires  the  recital  of  the  judgement,  execution,  commitment  fees, 
he.  It  was  equally  necessary  to  allege,  by  direct  averment,  the 
recovery  of  the  judgement,  in  order  to  show  the  imprisonment 
legal.  It  would  seem  to  involve  an  absurdity,  that  the  plaiptifi 
should  be  obliged  to  aver  a  material  fact,  as  a  substantive  ground 
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chittendew,  of  recovery,  which  the  dtefendant  is  not  at  liberty  to  deifir-     Tlie 

January  f  *  *  ' 

1831.       Court  are  not  prepared  to  sa/,  that  any  form  of  recital,  directed 
siiiiman  ct  ai.  ^^7  ^^  Statute  io  such  a  case,  would  amount  to  an  admission  of 
the  record,  so  as  to  estop  the  defendant  from  putting  the  plaintiff 
upon  proof  of  the  record.     Th6  adoption  of  such  a  doctrine  might 
often  operate  with  great  severity  upon   prisoners.     The  statute 
has  prescribed  the  form  of  the  condition  of  these  prison  bonds  ; 
and  the  prisoner,  whether  legally  or  illegally  intprisoned,  must  ei- 
ther execute  such  a  bond,  or  seek  relief  in  some  more  expenssive, 
or  inconvenient  mode.     Suppose  the  execution  has  issued  for  a 
wrong  sum  in  damages  and  cost ;  and  another  issues  for  the  true 
sum.     How  is  the  debtor  to  avoid  either?  If  he  obtains  the  liber- 
ties of  the  prison  by  giving  a  bond  in  each  case,   that  would  ac- 
knowledge each  to  be  correct,  upon  this  principle.     Again,  sap- 
pose  the  judgement  lo  have  been  rendered  by  a  court  having  no 
jurisdiction.     In  such  a  case,  a  person  imprisoned  upon  the  exe- 
cution, which  has  no  judgement  to  support  it,  is  unlawfully  impris- 
oned, and"  is  in  duress.     And  if  in  such  a  case,  he  cannot,  for  the 
purpose  of  extricating  himself,  adopt  a  remedy,  which  the  stat- 
ute has    prescribed,   without   acknowledging  the  validity  of  the 
claim,  it  would  seem  that  the  law  has  furnished  a  summary  meth- 
od of  purging  the  unlawfulness  of  false  imprisonment.     Besides, 
ihe  bond  as  clearly  admits  the  official  authority  of  the  sherifT,  as 
the  existence  and  validity  of  the  record  ;  and  cannot  his  authority 
be  denied  ?  But  the  Court  do  not  consider  tlie  recital  as  amount- 
ing \vifact  to  an  admission  of  the  record.     It  is  to  be   regarded 
merely  as  a  description  of  the  execution  ;  as  an  acknowledgement, 
merely,  that  the  debtor  is  in  prison  upon  an  execution  of  such  a 
description,  and  purporting  to  have  issued  upon  a  judgement  ren- 
dered at  such  a  time,  and  before  such  a  court,  &c.     If  the  defen- 
dant chooses  to  place  his  whole   defence  on  the  ground  of  there 
being  no  judgement  to  warrant  the  execution  and  ihe  imprison- 
ment, this  imposes  no  hardship  upon   the  plaintiff.     If  there    is 
such  a  record,  he  can  easily  produce  a  transcript  of  it.     If  there 
is  no  such  record,  he  ought  to  fail  in  his  suit.     Let  judgement  be 
entered,  that  the  replication  is  insufficient. 

Upon  a  suggestion,  that  diffei-ent  pleadings,  would  show  merits 
in  the  action,  the  plaintiff  had  leave  to   withdraw  his  replication 
and  reply  anew,  on  payment  of  costs,  &c. 
Bailey  fy  Marsh,  for  plaintiffs. 
C  Adams  fy  Leavenworth,  for  defendant. 
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&AMVKV  DoDOKv  iKlmiiiistrator  of  Elizabeth  Pbincej,  w.  Minb-  ^5i!S^'^' 

wfiLL  Pribk^e  and  Joan  Prince.  1831.  ' 

The  necessary  intendment,  in  an  ofHcer^s  return  on  an  execution  of  an  appraisal  of 
lonii  at  iti  true  vatuetu  vwney^  is  the  true  value  at  the  time  of  such  appraisal. 

The  officer  making  demand  of  payment  at  the  house  of  the  debtor,  when  he  is  absent 
Crom  the  suae,is  sui]tcieut  to  authorise  a  Jevy  of  an  execution  on  laad. 

Th4;  attorney,  whose  name  is  certified  on  an  execution,  as  attorney  of  the  party,  in 
such  (or  the  purpo^eof  prosecuting  or  defending  the  suit  and  receiving  pay,  but  not 
for  the  purpose  of  appointing  appraisers,  unless  he  has  a  special  appointment  for 
ibat  purpose. 

T^*  officer,  in  returning  that  the  appraisers  were  appointed  by  a  justice  of  the  peace, 
mu^t  state  that  he  was  one,  who  by  law  might  judge  between  tlie  parties  in  civil 
causes,  unless  he  adopts  ihe  generality  of  an  uncieut  approved  form. 

Tfais  action  was  brought  up  from  the  county   court  on  the  fol- 
lowing bill  of  excejations,  to  wit : 

^*  Ejectment  for  twenty-six  acres  and  four  rods  of  land  in  John- 
son.    Plea,  not  guUty.-^The  plaintiff  clainted  title  to  the  land 
sued  for,  under  the  levy  of  an  execution  in    favor  of  Elizabeth 
Prince^  the  intestate,   against  one  John  Prince ;  and  in   support 
of  the  title,  offered  in  evidence  the  record  of  a  judgement  in  favor 
of  said  Elizabeth  Prince^  against  the  said  Jolin  Princ*,  rendered 
by  Franklin  county  court,  September  term,  1826:  and  of  an  ex- 
ecution issued  on  said  judgement,  dated  October  2,   ]  826,  with 
the  officer's  return  thereon,  showing  a  levy  of  the  same  on  the 
lands  in  question,  October  19,  1826;  the  execution  and  return 
thereon  having  been  duly  recorded  in  the  proper  offices.     To  the 
admission  of  the  record  aforesaid,  in  evidence,  the  counsel  for  the 
defendant  objected,  on  the  ground  of  various  defects  alleged  to 
appear  in  the  return  of  the  officer,  and  particularly  because  it  did 
not  appear  that  the  officer  applied  to,  or  gave  any  notice  to,  the 
said  John  Prince,  to  appoint  appraisers,  or  to  the  attorney  of  the 
said  John  in  the  suit  in  which  the  judgement  was  rendered,  ap- 
pearing of  record  therein  ;  but  the  objections  were  overruled,  and 
the  record  admhted,  which  is  to  be  referred  to  on  the  hearing  of 
these  exceptions.     It  appeared  that  the  said  John  Prince,  at  the 
time  of  the  levy  of  the  execution,  and  for  many  years  before,  was 
absent  from  this  state  ;  that  be  was  seized  in  fee  of  the  lands  in 
question,  before  and  at  the  time  of  the  levy  }  and  that  the  defen- 
dants  were  in  possession  of  the  same  at  the  commencement  of  this 
action.     Whereupon  the  court  instructed  the  jury,  that  the  levy  of 
tbe  execution  was  good  and  valid  in  law,  and  that,  on  the  facts 
aforesaid,  the  plaintiff  was  entitled  to  recover.     To  the  several 
opinions  of  the  court  aforesaid,  the  counsel  for  the  defendants  ex- 
cepted ;  and  a  verdict  lor  the  plaintifi  being  returned,  and  judge- 
ment rendered  thereon,  it  was  ordered,  that  execution  be  stayed 
and  the  cause  removed  to  the  Supreme  Court." 

On  inspecting  tbe   record  it  appeared,  the   officer,  who    had 

levied     the    execution    on    the   premises,   had  stated   in    his 
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Framkliv,  retura  that  be  applied  to  the  said  Mindwdl  Prince^  who  was  the 

1831.  '    wife  of  the  debtor,  and  requested   her  to  appoint  one  appraiser. 

Dodge,  ttdmr.  ^"^  ^^  agree  on  a  third,  and  that  she  refusing  so  to  do,  he  made 

PrincV'et  ai   ^PP^^c^^io'^  ^^  Daniel  Dodge,  one  of  the  justices  of  ihe  peace  in 

and  for  the  county  of  Franklin,  who  appointed  three  appraisers, 

who  were  by  him  sworn  to  appraise  the  premises,  *' according  to 

the  true  and  just  value  thereof  in  money." 

Aldts  and  Davis,  for  the  defendants. — Where  an  execution  is 
levied  upon  lands,  every  thing  required  by  law  to  pass  the  prop^y 
must  appear,  by  the  return  of  the  officer,  to  have  been  done. — 
fVilliams  vs.  Amory,  14  Mass.  Rep.  20  ;  Eddy  vs.  Knapp,  2 
Mass.  Rep.  154. 

1 .  It  does  not  appear,that  the  officer  administered  to  the  apprais- 
ers the  oath,  which  tlie  statute  requires.  They  ought  to  have 
been  sworn  to  appraise  the  estate  "  according  to  the  present  true 
and  ju3t  value  thereof  in  money."  But  it  appears  they  were 
sworn  to  appraise  it  "  according  to  the  true  and  just  value  there- 
of," &c.,  without  designating  the  period  when  its  value  was  what 
they  were  to  adjudge  it  to  be. 

2.  It  does  not  appear  from  the  officer's  return,  that  Mindwell 
Prince  was  such  an  agent  as  the  law  requires  to  be  notified  of  the 
-appointment  of  appraisers.  She  was  the  wife  of  the  debtor,  and 
it  does  not  appear,  she  bad  any  authority  to  appoint  appraisers,  or 
had  any  authority  whatever  from  John  Prince^  except  what  she 
detived  from  being  his  wife.  The  wife  is  not  such  an  agent  as 
is  meant  by  the  statute.  It  must  be  one  whose  agency  is  a  mat- 
ter of  record,  so  that  the  court  may  icnow  whether  he  is  agent  or 
not.  The  officer's  decision,  that  such  a  person  is  the  agent  ofthe 
debtor,  and  has  the  right  to  appoint  appraisers,  is  not  conclusive* 
But  it  is  contended,  that,  when  there  is  a  ktiown  attorney  of  re- 
cord, whose  name  is  endorsed  on  the  execution,  he,  in  the  ab- 
sence of  the  debtor,  has  the  exclusive  authority  to  agree  upon,  or 
appoint,  appraisers.  In  the  present  case,  there  were  three  attor- 
•nies  for  the  debtor,  John  Prince^  whose  names  were  all  endorsed 
on  the  execution.  These  were  persons  whom  the  debtor  had 
entrusted  with  the  management  of  the  suit,  and  they  alone  had 
-authority  to  act  for  him  in  all  things  relating  thereto.  The  officer 
ought,  therefore,  to  have  applied  to  them,  or. to  one  of  them,  to 
appoint  an  appraiser ;  and  not  having  done  so,  the  levy  is  void. 

3.  The  officer  ought  to  have  procured  some  justice  of  the  peace 
to  appoint  appraisers,  who  by  law  could  judge  between  the  parties 
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b  civil  causes ;  and  it  sboold  have  been  so  stated  in  the  return.  Faahkltit, 

_-  -  ,         ,  ,  ,  .  Janttaryy 

But  is  does  not  appear  by  the  return,  that  the  appointment  was       issi. 
nade  by  such  a  quali&ed  and  disinterested  magistrate.     The  offi-  0odg«,  admr. 
cer  8tates,that  be  applied  to  Daniel  Dodge,  justice  peace,  be.;  but  p^^^ ''-  ^  ^^ 
does  not  state  that  he  could  legally  judge  between  the  parties. — 
3  VL  Rep,  352,  Reading  vs.  Weathertfidd. 

Hunt  and  Beardsley^tonira.-^-l.  The  plaintiff  contends,  that 
ihe  judgefnent,  execution  and  levy,  were  correct,  and  properly 
admitted  by  the  court ;  that,  as  John  Prince  had  for  a  long  lime 
been  absent  from  this  state,  and  MindtoeU  Prince^  the  wife  of  the 
said  JoAn,  had,  for  more  than  lOyears,  acted  as  the  known  agent 
of  the  said  JbAn,  the  officer,wbo  made  the  levy,  did  right  in  calling 
on  her  to  appoint  an  appraiser ;  and  this  superceded  all  necessity  of 
calling  on  the  attorney  of  record  in  the  suit  in  which  the  execu- 
Uon  issued. — Stat.  p.  210,  $.  4. 

2.  That  JlfiiK^toeZ/  Prince^  and  also  the  plaintiff  in  the  execution, 
both  neglecting  to  appoint  appraisers,  il  was  the  duty  of  the  offi- 
cer, who  levied  the  execution,  to  call  on  a  justice  of  the  peace, 
who  by  law  could  try  civil  causes  between  the  parties,  to  appoint 
the  appraisers  /  which  he  did  :  and  the  said  justice  had  full  power 
to  appoint,  and  did  appoint,  three  judicious  disinterested  freehold- 
ers of  the  town  and  county  where  ti^e  land  lay,  who  did  appraise 
the  land  at  its  just  value  in  money  ;  and  that  the  return  of  the  offi- 
cer is  in  all  other  respects  is  good  and  valid. — Idem;  Hathaway 
ws.  Phelps,  2  Aik.  84, 

The  opinion  of  the  Court  was  pronounced  by 

Thompson,  J. — ^The  plaintiff  claims  title  to  the  premises  under 
the  levy  of  an  execution  ;  and  wliether  this  levy,  as  it  appears  in 
the  officer's  return,  be  regular  or  not,  is  all  we  have  to  decide.  - 

The  first  objection  to  this  levy  is,  that  it  does  not  appear  that 
the  appraisers  were  sworn  to  appraise  the  land  at  its  just  value  at 
the  time  of  their  appraisal.  We  think  the  necessary  intendment, 
from  the  officer's  return,  is,  that  the  oath  bound  tliemto  appraise, 
and  that  tbey  did  appraise,  at  its  then  value. 

TThe  second  objection  to  the  levy  is,  that  the  officer  did  not  call 
upon  the  attorney  of  record  to  appoint  appraisers.  With  regard 
to  this  objection,  the  return  showing  that  the  debtor  was  absent 
from  the  state,  a  demand  at  his  last  usual  abode  in  the  state  was 
sufficient.  And,  indeed,  a  demand  could  not,  under  the  circum- 
stances, be  made  in  any  other  way.  The  attorney  on  the  execu- 
tion is  not  an  attorney  or  agent  within  the  meaning  of  the  statute. 

25 
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Fravkliv,  He  is  attorney  merely  for  the  purpose  of  prosecuting  or  defending 

1831. '     the  suit  to  judgement,  and  receiving  payment :  and  bis  discharge 

Dodge,  admr.  ^^^^^  cxccution  witbout  receiving  payment  would  not  be  binding 

w^'  ^'    ,   on  bis  client.     This  point  was  decided  by  this  Court  at  Burlington, 

at  the  recent  term,  in  the  ease  of  Oalutha  vs.  Sinclair.* 

The  other  point,  relied  upon  by  the  defendant,  involves  very 
serious  difficulties.  The  appraisers  were  appointed  by  a  justice 
of  the  peace,  and  yet  the  return  of  the  officer  does  not  show  that 
he  was  such  a  justice  as  might  judge  between  the  parties  in  civil 
causes.  That  he  shoufd  be  sucli,  fs  the  express  reqarsition  of  the 
statute.  At  an  early  day,  the  form  of  a  levy  was  prepared  and 
published  by  an  eminent  jurist  Judge  Chipman  :  and  that  fbrna 
has  been  generally  followed  by  officers  ;  and  the  title  to  such  an 
immence  amount  of  land  depends  on  levies,  made  agreeirble  to 
that  form,  that  courts  have  felt  constrained  to  sanction  them. 
That  form,  it  will  be  recollected,  describes  the  appraisal  as  made 
by  A  B,  Sec.,  *'  chosen,  appointed,  and  sworn,  according  to  law." 
This  form  necessarily  includes  all  the  requisites  of  the  statute. 
The  objection  to  it  is,  that  the  officer  makes  himself  the  judge  of 
what  is  agreeable  to  law,  instead  of  returning  the,  facts,  that  the 
court  may  judge  of  the  law ;  and  this  objection  would  be  too  for- 
midable to  be  surmounted,  if  the  form  had  been  recently  adopted. 
But  the  Court  has  not  as  yet'  decided  that  a  levy  is  valid,  when 
the  officer  undertakes  to  detail  his  proceedings,  and  omits  a  ma- 
terial requisite  of  the  statute.  If  we  dispense  with  this,  we  see 
no  reason  why,  when  this  is  not  wanting,  we  may  not  dispense 
with  any  or  all  the  others.  If  we  consider  this  levy,  with  this  6%^ 
f^ct,  prima  facie  good,  and  allow  it  to  be  impeached  by  parol  ev- 
idence, the  same  course  must  be  adopted  when  other  material 
requisites  are  wanting  ;  and  the  consequence  would  necessarily 
result,  that  the  whole  burden  of  proof  would  be  changed  from  the 
creditor  to  the  debtor.  It  is  insisted  by  the  plaintiff's  counsel, 
that  the  officer  is  made  judge  of  the  Gtnessof  the  justice.  Upon 
this  point,  it  may  be  remarked,  that  it  does  noi  appear  from  the 
return,  in  this  case,  that  he  has  undertaken  to  judge.  If  his 
return,  upon  the  face  of  it,  showed  a  compliance  with  the 
statute,  it  would  be  presumed  to  be  true,  until  proved  to  be  false. 
Bui,  in  such  a  case,  if  he  had  applied  to  a  justice,  who  was  inter- 
ested, or  related,  the  fact  might  be  shown,  and  the  levy  thereby 
avoided.  But  there  is  a  manifest  difference  between  impeaching 
a  levy,  apparently  good,  and  supporting  one  by  parol,    which  is 

•See  3  Vt.  /?*y.  3iJL 
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i|ipareialjr  void,    Upoo  ihe  whole,  we  consider  this  objection  as  ^f^^^^^* 
fatal  to  the  levy.  ^^^- 

The  judgement  of  the  county  court  iS;  there-         Dodge,  mdmr. 
fore,  reversed,  and  a  new  trial  granted.  prince%t  aL 

WuLUAMs,  J.,  dissented. 


0-*^*^' 


Erastus  Cbubch  w.  Ira  A.  Vanduzeb.  ^j^^"** 


183L 


Wlier*  ODO  tues  before  a  justice  of  the  peace,  in  ao  action  oo  book  accounij  and 
sett,  liis  ttd  damnwn  at  ten  dollars  onlj,  and  ^^et  exhibits  an  account  against  the  dp. 
fendant'of  $  t0,€7,  and  recovers  the  ten  dollars  demanded,  the  action  is  appealable. 

Tfce  plunliff  eonnot  take  away  a  jurisdiction,  given  in  his  writ,  nor  take  away  the 
right  of  appeal,  by  exfaibitiDg  a  less  account,  than  his  writ  would  authorize,  nor  by 
seiciog  hja  md  daaatum  lower,  tlian  the  debit  side  of  his  account. 

This  was  an  action  on  hook  account^  brought  before  a  justice  of 
the  peace,  where  the  plainiifT  recovered  judgement,  and  tlie  de- 
fendant appealed  to  the  county  court.  The  plaintiflffiled  his  mo- 
tion, at  December  term,  1828,  to  dismiss  the  appeal,  because  the 
action  was  not  appealable.  This  motion  was  overruled  by  the 
court,  and  judgement  was  rendered  to  account,  and  the  cause 
submitted  to  an  auditor,  who,  at  April  term,  1830,  made  his  re- 
port in  favor  of  the  defendant.  The  plaintifi  filed  his  objections 
to  the  report  on  the  ground,  that  the  county  court  had  not  juris- 
dictioiL  He  also  filed  a  motion  to  dismiss  the  action,  similar  to 
the  one  filed  before  the  cause  went  out  to  the  auditor.  No  ques- 
tion oflaw  was  raised  upon  any  decision  of  the  auditor.  He  de- 
cided in  favor  of  the  defendant,  on  the  ground  that  the  plaintiff* 
did  not  support  his  account  in  point  of  proof.  The  motions  to 
dismiss  were  predicated  on  the  following  matters,  apparent  of  re- 
cord, to  wit :  The  plaintiflflaid  his  ad  damnum  at  ten  dollars  on- 
ly ;  but  the  justice's  record  shows  that  the  plaintiff's  account,  ex- 
hibited in  support  of  his  action,  amounted  to  $10,67 ;  and  the  de- 
fendant there  exhibited  an  account  of  $14,11,  but  adduced  no 
evidence  in  support  of  it.  The  plaintiff  recovered  his  ten  dollars 
demanded.  The  auditor's  report  contained  a  copy  of  the  plain- 
tiff's account  exhibited  before  him,  amounting  to  $  14,67.  He  also 
reported,  that  the  defendant  exhibited  before  him  no  account  at 
all ;  but  relied  upon  showing,  that  all  the  plaintifl's  account  which 
ever  was  a  proper  charge  against  him,  had  been  settled  and  paid. 
Tlie  county  court  refused  to  dismiss  the  action,  and  rendered 
judgement  on  the  report  for  the  defendant   to  recover  his  cost. 


Vanduzee* 
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FRANKLrK,   The  plaintifl  excepted  to  this  decision,  and  brought  the  case  to 
183U       this  Court. 

VS.  The  plaintiff^a  counsel  now  urged  in  argument,  that,  in  an  ac- 

tion on  book  account f  the  jurisdiction  of  the  court  is  determined  by 
the  ad  damnum  in  the  plaintiff's  writ.  They  cited  the  case  o{ Reyn- 
olds and  wife  vs.  Robinson^  decided  in  Franklin  county,.  Supreme 
Court,  January  term,  1822.  They  also  contended,  that  a  plea 
in  offset,  unsupported  by  any  evidence,  would  not  make  the  cause 
appealable  ;  and  cited  the  case  of  Brush  vs.  Hurlburty  decided 
in  the  same  county,  at  the  January  term,  1830.* 

The  defendant's  counsel,  contra. -^1.  The  words  of  the  statute 
are,  "  That  the  judgement  of  a  justice  of  the  peace  shall  be  final 
*'  between  the  parties  in  all  cases,  where  ihe  sum  demanded  does 
"  not  exceed  ten  dollars." — Statute,  page,  139.  The  justice's 
record  says  expressly,  in  this  case,  that  the  plaintiff  demanded 
j(10,67,  and  that  the  parties  did  litigate  an  account  in  favor  of  the 
plainiiff  of  more  than  $10,00.  The  construction,  we  put  upon 
this  statute,  is,  that,  where  the  plaintifi  or  defendant  does  not  pro- 
duce an  account  of  more  than  $10,00,  the  judgement  of  the  jus- 
tice shall  be  fioaL  The  ad  damnum  is  not  to  govern  in  these 
cases  ;  because  the  action  is  brought  to  recover  a  balance  on  book  ^ 
and  the  plaintiff  may  have  an  account  amounting  to  $100,00 
against  the  defendant,  and  yet  there  may  not  be  $10,00  due  the 
plaintiff.  And  it  was  never  supposed,  that,,  where  the  plaintiff  in- 
troduced an  account  amounting  to  $100,00.  and  there  was  not 
$10,00  due  to  the  plaintiff,  the  cause  was  final  before  a  justice. 

2.  Ttiis  cause  was  appealable,  because  the  defendant  oflered 
an  account  in  offset,  amounting  la$14,l  1  }  and  the  defendant  was 
not  obliged  to  ofier  any  evidence  in  support  of  his  account.  His 
witnesses  might  not  have  been  present :  they  might  have  been  out 
of  the  country,  so  that  he  could  not  have  procured  their  attendance  ; 
and  the  appeal  might  have  been  taken  for  the  very  purpose  of 
procuring  their  testimony. 

3,  The  justice  has  certified,  that  the  defendant  offered  no  evi- 
dence io  prove  his  account.  This  certificate  is  not  to  conclude 
the  defendant.  1st.  Because  the  justice  is  not  a  certifying  officer 
to  certify  evidence  to  this  court.  2d.  The  justice  could  only  cer- 
tify up  the  record  ;  and  the  evidence  introduced  on  trial  before  the 
justice  is  no  part  of  the  record.     3d.  This  certificate  may  be  la- 

•  Sec  3  Vt.  Uf|H)ilr,  4G. 
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keotobe  true,  and  yet  the  whole  cause  might  have  turned  upon   ^]^^,^'''' 
the  trial  of  the  defendant's  account.  i^^- 

4.  The  defendant's  ofiering  no  account  before  the  auditor,  is     church 
not  evidence  that  the  cause  was  notappealahle.     The  defendant   vandu'zee. 
relied  upon  the  plaintiflf's  account  being  settled;  and  this  was 
his  first  defence ;  and,  if  he  proved  to  the  satisfaction  of  the  audit- 
or, that  the  parlies  had  settled,  he  could  not  plead  his  account  in 
o£et. 

5.  The  Court  will  not  support  the  plaintiff's  objections  to  the 
report,  when  the  plaintiff  has  pleaded  to  the  merits  of  the  action, 
and  a  trial  has  been  had  /  and  a  report  for  the  defendant,  and  a 
judgement  rendered  on  this  report. 

Thompson,  J.,  pronounced  the  opinion  of  the  Court. — ^Tbe 
plaintifi^'s  counsel  contend,  that  the  county  court  erred  in  not 
dismissing  the  action  on  one  or  the  other  of  the  plaintifi*'s  motions 
for  that  purpose  ;  and  thus  contend  for  the  following  proposition  : 
"  Thac,  whenever,  from  the  nature  of  the  action,  the  damages,  to 
be  recovered,  are  necessarily  uncertain,  the  sum  demanded  must 
determine  the  jurisdiction,  and  the  right  of  appeal."  In  support  of 
this,  they  rely  upon  a  decision,  made  in  this  county,  but  not  re- 
ported, in  the  case  of  Reynolds  and  wife  vs.  Robinson,  decided 
in  January,  1822.  In  that  case,  the  plaintiff*  demanded  twenty 
dollars,  and  recovered  $1,67.  It  does  not  appear  what  account 
was  exhibited  before  the  justice.  Before  the  county  court,  his 
account,  upon  oyer,  was  one  calfskin  $1,50.  Interest  51  cents. 
And  the  writ  of  error  leaves  it  uncertain  whether  the  defendant 
exhibited  any  account  before  the  justice.  The  county  court  dis- 
missed the  action,  and  the  defendant  and  appellant  brought  his 
writ  of  error ;  and  the  Supreme  Court  reversed  the  decision.  It 
is  unnecessary,  that  this  Court  should  pronounce  upon  the  correct- 
ness of  that  decision.  If  it  were,  we  should  probably  have  no 
difficulty  in  saying,  that,  when  the  plaintiff  has  made  his  cause  ap- 
pealable, by  demanding  twenty  dollars,  he  cannot  afterwards,  and 
especially  after  an  appeal,  drive  the  defendant  out  of  court,  by 
exhibiting  a  smaller  account  in  oyer.  The  plaintiff*  relies,  also, 
upon  the  decision  in  the  case  of  Brush  vs.  Hurlburtt  made  in  this 
Court  at  the  last  term.  That  was  an  action  on  book  account. 
The  plaintiflT  laid  his  ad  damnum  at  eight  dollars.  The  defen- 
dant filed,  or  exhibited,  an  account  of  $23,  in  his  defence.  This 
was  clearly  not  appealable  unless  made  so  by  the  exhibition  of  the 
defendant's  account ;  and  tliat  being  found  to  be  wholy  fictitious, 
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^Jmi^^'  the  appeal,  which  had  been  taken  by  the  defendant,  was  disinis- 

1832. '    sed. 


Church         T^^^  proposition,  contended  for,  is  unquestionably  correct  in 
Vandiizee.   ^^^V  cascs,  as  trespass,  trover,  covenant,  trespass  on  the  case,  &c.; 
but  it  is  by  no  means  of  universal  application. 

In  the  present  case,  tl)e  sum  demanded  was  $  1 0.  The  account 
exhibited  was  $10,67.  This  presents  die  same  question,  as  if 
the  account  exhibited  bad  been  $100.  In  either  case,  tlie  de- 
fendant may  contest  the  whole  account ;  and  Uie  court  may  be 
called  to  decide  upon  each  and  every  item. 

The  right  of  appeal,  surely,  cannot  be  taken  away  by  the  plain- 
tiff's demanding  $10,  only,  as  a  balance,  or  as  the  sum  he  will 
be  satisfied  with,  when  he  presents,  as  the  subject  of  controversy, 
an  account  of  $100.  Nor  can  the  plaintiff  prevent  an  appeal, 
by  selecting,  from  an  entire  account  of  $100,  hems  to  th3  amount 
of  $10,  anymore  than  he  could  give  the  court  jurisdiction,  by 
demanding  $10,  as  the  balance  of  an  account  of  $150;  or  by 
presenting  a  part  only  of  such  an  account.  Suppose  the  plaintiff 
should  demand  $10,  and  exhibit  a  specification  of  money  bad 
and  received,  work  and  labour,  and  goods  sold  and  delivered,  to 
the  amount  of  $100,  could  the  right  of  appeal  be  doubted  ?  Or, 
if  the  specification  should  be  more  than  $100,  could  the  want  of 
jurisdiction  by  questioned  ? 

The  correct  rule  on  the  subject  is  this :  when  the  plaintiff 
brings  an  action,  sounding  merely  in  damages,  be  may  bring  the 
subject  matter  within  the  jurisdiction  of  the  court,  or  prevent  an 
appeal  by  limiting  his  demand :  but,  when  the  action  is  upon  an 
account,  or  a  chose  in  action^  the  nominal  amount  must  determine 
both  the  jurisdiction  and  the  right  of  appeal.  Upon  these  princi- 
ples. 

The  judgement  of  the  county  court  must  be  affirmed. 

Faster  fy  Smalley  fy  Adorns^  for  plaintiff. 

Brorvn  Sf  Bascom,  for  defendant. 
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Anson  Hull  w.  Austin  Fuller.  ^  jwiwr"* 


The  receiving  m  deed  of  a  lot  uf  Un^  and  taking  actual  possession  under  it,  vests  in 
the  grantee  a  suflSciont  title  to  enable  him  to  maintain  an  action  on  the  case  for  tlie 
flowing  of  the  land  by  one  who  has  no  right  to  flow  it. 

A  deed  describing  a  boundary  line  of  land  as  running  up  therirerto  certain  falls, 
'*  thaut  continuing  io  run  in  such  a  direction  as  to  include  a  mHi-yard  and  the  whole 
of  a  wtUl-pond,  tchich  itwy  be  raised  by  a  dam  on  said  falls  to  a  certain  road,"  deter- 
mines the  boundary  of  the  land  itself,  and  not  the  height  to  which  the  pond  may  be 
raised. 

This  action  was  tried  at  the  county  court,  in  Franklin  county, 
at  September  term,  1830,  Chief  Juslice  Prentiss  presiding. 
The  plaintiff  obtained  a  verdict;  and  the  action  was  brought  to 
this  Court  for  a  hearing  upon  the  points  contained  in  the  following 
bill  of  exceptions  : — 

"  This  was  an  actioa  on  the  case  for  erecting  a  mill  dam  on  lot. 
DO.  2l»  in  EnosburgI),  across  a  certain  stream,  and  flowing  the 
water  of  said  stream  on  to  the  plaintiff's  land  in  Enosburgh,  being 
lot  no.  216,  as  by  the  declaration  appears.  Plea,  not  guilty* 
The  plaintifi  produced  and  read  a  deed  from  Eliphalet  Dickinson 
to  himself,  dated  June  3d,  1823,  duly  acknowledged  and  recor- 
ded, of  certain  lands  in  Enosburgh,  described  by  metes  and 
bounds,  and  known  by  name  of  lot  no.  2 1 6.  He  also  proved, 
that,  in  May,  1824,  the  defendant,  being  then  the  owner  of  lot  no. 
21,  which  adjoined  the  plaintifl  's  lot,  built  a  dam  thereon  across 
said  stream,  which  caused  the  water  of  said  stream  to  flow  on  to 
the  land  included  in  the  aforesaid  deed  to  the  plaintifl,  and  to 
cover  from  twelve  to  fifteen  acres  thereof ;  and  that  the  ptaintiff 
commenced  a  possession  on  lot  no.  2  J  6,  under  the  deed  aforesaid,^ 
by  culling  down  the  trees,  on  about  half  an  acre  thereof  in  order 
to  clear  the  same,  prior  to  the  erection  of  said  dam  by  the  defen- 
dant, which  possession  was  followed  up  by  improvements  after-^ 
wards  made  op  the  lot  by  the  plaintiff.  On  this  evidence  the' 
counsel  for  the  defendant  insisted,  that  the  plaintiff  had  shewn  no- 
title  to  lot  no.  216  ;  and  moved  lor  a  nonsuit.  But  the  court  de- 
cided, that  ibe  deed  from  Dickinson  to  the  plaintifl  and  possession" 
by  the  plaintifl  under  the  deed,  were  prima  facie  sufllicient  evi- 
dence of  title  in  the  plaintiff;  and  overruled  the  motion  for  a  non- 
suit. The  defendant  gave  in  evidence  a  deed  from  Amos  Fassett 
toAbiather  Waldo,  dated  March  10, 1 805,  conveying  said  lot  no. 
21 ;  and  proved,  that  Waldo  took  possession  of  the  lot  under  said 
deed,  which  possession  was  transfered  by  him  to  .one  Daniel- 
Cbilson,  and  by  said  Chilson  to  the  defendant,  prior  to  the  execu- 
tion of  the  aforesaid  deed  from-  Dickinson  to  the  plaintifl.  The' 
defendant  also  proved,  that^  at  the  time  of  the  execution  of  the 
deed  from  Fassett  to  Waldo,  which  is  to  be  referred  to  on  the 
bearing  of  these  exceptions,  the^  road,  mentioned  in  said  deed^ 
passed  over  a  point  of  rocks  immediately  at  the  end  of  said  dam,- 
and  that  the  dam  did  not  raise  the  water  of  said  stream  so  high  as- 
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FRABTKLiir,  the  road  in  that  particular  place  ;  and  the  counsel  for  the  defendant 
Tm^'     contended,  that  the  deed  conveyed  the  right  of  raising  a  dam  to, 

and  as  high  as,  the  road  which  passed  over  said  point  of  rocks. 

^""  But  the  court  decided,  that,  by  a  just  construction  of  the  deed, 
FuHer.  the  road  mentioned  therein  limited  the  extent  of  the  pond  to  be 
raised  by  a  dam  across  said  stream ;  and  the  grantee  under  the 
deed  had  no  right  to  erect  a  dam  so  as  to  flow  the  water  to  a  great- 
er extent  than  to  the  road,  and  consequently  could  not  flow  any 
part  of  the  road  thus  prescribed  as  a  limitation  to  the  right.  The 
defendant  also  proved,  that,  many  years  ago,  the  said  Daniel  Cbil- 
son  built  a  dam  in  the  same  place  where  the  defendant  erected  his 
dam,  which  flowed  four  or  five  acres  of  land  :  and,  though  not  so 
high  as  tlie  dam  erected  by  the  defendant,  flowed  the  water  over 
the  lowest  part  of  the  road  as  it  then  ran,  and  that,  in  consequence 
thereof,  the  road  was  removed  higher  up  the  bank  ;  which  -dam 
continued  until  the  defendant  took  possession  of  the  lot  no.  21,  un- 
der the  deed  from  Chilson  to  him,  dated  June  13,  1822;  which 
is  to  be  referred  to  on  the  hearing  of  this  case.  The  court  instruc- 
ted the  jury,  amongst  other  things,  that,  if  they  found,  that,  by 
reason  of  the  dam  erected  by  the  defendant,  any  part  of  lot  no. 
2 1 G,  beyond  the  road  mentioned  in  the  deed  from  Fassett  to 
Waldo,  was  flowed  by  water,  which  had  not  been  flowed  by  the 
dam  erected  by  Chilson,  and  that  the  plaintiff  had  entered  into 
possession  of  lot  no.  216,  under  his  deed  before  the  defendant 
erected  his  dam,  and  continued  in  possession  thereof,  the  plaintiff 
was  entitled  to  recover ;  and  they  would  give  him  such  damages 
as  he  had  sustained  in  consequence  of  his  land  having  been  thus 
flowed.  To  the  several*  opinions  of  the  court  aforesaid,  and  the 
directions  given  to  the  jury,  the  counsel  for  the  defendant  except- 
ed," &c. 

After  argument  by  Smiih  and  Brown,  for  the  defendant,  and  by 
Hunt  and  Beardsley,  for  the  plaintiff, 

m 

Thompson,  J., •dtfZti'crcdf  Ac  opinion  of  the  Court. — ^The  plain- 
tiff*, in  the  several  counts  of  his  declaration,  complains  of  the  de- 
fendant's flowing  his,  the  plaintiff's,  land,  being  lot  no.  216,  by 
means  of  a  dam  erected  by  the  defendant,  down  the  river,  on  lot 
no.  21,  which  adjoins  said  lot  no.  216.  The  defendant  pleaded 
the  general  issue,  and  the  jury  returned  a  verdict  against  him. 
On  the  bill  of  exceptions,  allowed  by  the  judges  of  the  county 
court,  the  fi'rst  question  presented,  is,  whether  the  plaiulifT  allowed 
a  sufficient  title  to  make  a  prima  facie  case  against  the  defendant. 
The  case  shows,  that,  before  the  defendant  erected  his  dam,  the 
plaintiff*  obtained  a  deed  of  bis  lot,  and  took  possession,  by  cutting 
the  timber  on  about  half  an  acre  of  the  land,  and  following  up  the 
possession  thus  begun,  claiming  title  to  the  whole  lot  under  his 
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deed.     From  this  showing,  it  must^  as  agaiast  a  stranger  to  title,  P^arkliit, 
be  i^esuined,  that  the  piafiitifFhas  a  good  title :  and  the  fee  can-      Tm7* 
not  be  presamed  to  be  in  eny  one,  who  may  hereafter  sue  for  the       ]^,] 
same  cause,  as  urged  by  the  defendant's  connse).     This  objection      ^^^f,; 
cannot  avail  <be  defendant,  unless  he  shows  tide,  or  actual  prior 
posseasioa  in  himself,  or  those  under  whom  he  claims. 

The  cause,  then,  must  depend  on  the  tsonstructioo,  which  the 
Court  shall  give  to  the  deed  from  Fasset  to  WaMo,  under  which 
Uie  defendant  claims.  The  prior  possession  of  Chilson,  though  it 
might  aflect  (he  measure  of  <be  plaintiff's  damages,  yet  cannot 
aSecc  ibe  «vhole  recovery,  because  Chttson's  dam  was  lower,  and 
bis  pood  flowed  lesd  land,  tlian  those  of  the  defendant.  The  des- 
criptive part  of  the  deed  from  Fasset  to  Waldo  is  as  follows,  to 
wit ;  ^  Beginning  at  the  N.  W.  corner  of  lot  no.  21  ;  thence  run- 
ning south  8  degrees  west,  about  sixty  rods  to  the  south  bank  of 
the  river ;  thence  running  op  said  river  on  the  south  bank  to  the 
first  ialls  ;  thence  continuing  to  rim  in  such  a  direction,  as  to  in- 
clude a  mill  yard^  and  the  whole  of  a  mill  pond,  whicfa.may  be 
raised  by  a  dam  on  said  falls,  to  a  road  that  leads  to  the  centre 
of  Enosburgb  ;  thence  easterly  on  said  road  to  the  north  line  of 
said  lot  no.  21 ;  thence  N.  82  degrees  west,  to  the  place  of  begin- 
ning." The  plaintifTcontends,  that  this  deed  must  receive  such 
construction,  that  the  road  shall  limit  the  height  and  eastern 
boundary  of  the  pond ;  and  that  it  will  admit  of  no  other' 
construction.  But  the  defendant  contends,  that  it  will  admit 
of  this,  and  two  other  constructions  :  1st.  That  the  pond  might  be 
raised  as  high  as  a  dam«  built  at  the  falls  across  to  the  point  of 
rocks,  would  raise  it;  and  2d.  that  there  is  no  limitation  to  the 
height  of  the  pond,  provided  it  should  be  raised  by  a  dam  on  the 
falk  ;  that  the  reference  to  the  road  forms  a  boundary  to  the  land, 
and  not  to  the  height  or  extent  of  the  pond.  It  is  to  be  remarked, 
that  this  deed  is  very  vague  and  loose  in  many  particulars.  It 
gives  neiiijer  courses  nor  distances  in  passing  around  the  piece  con- 
templated for  a  mill  yard  and  pond.  That  is  all  left  to  be  settled 
by  what  shall  be  found  necessary ,*or  obviously  convenient.  It  is 
obvious,  that  the  intention  of  the  grantor  was  to  convey  land  with- 
in some  limits ;  and  not  a  mere  privilege  as  to  any  part  of  the  prem- 
ises. It  is  equally  obvious,  that,  in  the  description,  the  grantor 
bad  reference  to  the  lines  artd  boundaries  of  the  land,  rather  than 
to  any  definite  extent  of  the  pond.  The  road,  therefore,  must 
have  been  regarded  as  the  boundary  of  the  land,  and  not  as  a  limit 
of  the  pond.     Upon  any  other  construction,  the  land  was  wholly 
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FRANKLiir,  undefined  :  for  there  is   no  boundary  from  the  falls  to  the  roacf, 

January,  ,  , 

unless  it  be  this  around  the  mill-yard  and  pond  ;  and  yet,  when 
this  boundary  arrives  at  the  road,  it  continues  on  by  said  road  and 
the  line  of  the  lot  to  the  place  of  beginning.  This  shows,  that  the 
description  given,  was  given  as  a  description  of  the  land  itself. 
The  result  of  all  this  must  be,  that  the  height  of  the  dam,  and  the 
height  and  extent  of  the  pond^  were  not,  in  terms,  limited  at  all. 
The  law,  however,  would  limit  and  control  the  enjoyment  and 
use  of  the  grant,  to  the  erection  of  such  a  dam  as  would  afiord  a 
reasonable  use  of  the  privilege.  And,  when  such  should  be  builr, 
and  such  a  pond  raised,  as  would  effect  such  object,  the  bounda- 
ries would  thereby  be  established.  The  grantee  would  have  a 
rjght  to  build  such  &  dam  as  could  be  built  at  the  falls,,  and  of  such 
a  height  as  would  well  answer  the  purposes  of  Uie  mills  contem/- 
plated  to  be  buiU  there.  If  this  construction  be  correct,  it  is  very 
clear  that  the  merits  of  the  suit  have  not  been  tried  ;  because  the 
decision  was  made  wholly  upon  the  ground,  that  the  road  fixed 
the  height  and  extent  of  the  pond.  How  far  the  privilege 
conveyed  by  this  deed  will  be  binding  on  the  plaintiff,  must  de-» 
gend  on  the  facts  which  may  be  developed  on  a  future  trial. 

*        Thejudgemeot  of  the  county  court  is 
reversed,  and  a  new  trial. is  gi:9n.ted^ 


•w-w^g-^-^-v- 


Rtm^AKD,    The  town  of  Middlktown,  appetPees,  t;*  The  town  op-  Paw^ 
1831.  LET,  appellants. 

On  the  trial  of  an  appeal  from  an  order  of  removal  of  a  pauper,  a  plea,  that  the  pau- 
pnr  Tvas  seized  and  possessed  of  a  messuage  and  lands  and  tenements  in  his  own 
lights  is  not  sufficient,  without  adding,  that  he  had  a  freehold  estate  therein. 

This  case  came  up  from  the  county  Court  on  exceptions  to  the 
decision  there  made,  and  was  submitted  to  this  Court  without  ar- 
gument;.  and  the  facts,  presented  in  the  pleadmgs,  sufficiently 
appear  in  the  following  opinion  of  tli£  Court,  pronounced  by 

Thompson,  J; — ^We  learn  frdm  the  copies  of  the  pleadings,&LC., 
delivered  to  the  Court,  that  the  town  o{ Middhtown  procured  an 
order  of  removal,  and  an  actual  removal,  of  one  Miner  Branch 
and  his  family ,from  said  Middhtown  to  Pawlet ;  and  gave  the  no- 
tice which  the  statute  requires.  From  this  order,  an  appeal  was 
taken  to  the  county  court,  by  said  town  of  Pawlet ;  and  there 
duly  entered  for  trial.  The  appellants,in  presenting  their  defence, 
filed  two  pleas  :  first,  That  said  pauper  and  his  family  were  not, 
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DOr  were  any  of  them,  likely  to  become  chargeable  to  said  town    ^^tlanis 
of  Middleioum^  at  the  time  of  making  said  order  of  removal.       i83i. 
Secondly,  that  said  pauper,  at  the  time  of  said  order  of  removal,  Middietowti 
was  well  seized  and  possessed,  in  his  own  right,  of  a   certain     p^^^f^i, 
messuage  and  lands  and  tenements,  situate,  lying  and  being,  in 
Middhtown  aforesaid,  on  which  he  then  resided  with  his  said 
family.     Both  pleas  concluded    with  a  verification.     The  said 
town  of  Middletoum  replied  to  both  these  pleas,  in  one  replica- 
lioo,  that  the  said    pauper  and  bis  family,  at  the  time  of  making 
the  order  of  removal,  were  likely  to  become  chargeable  to  the  town 
of  Middhtown ;  which  they  pray  may  be   enquired  of  by  the 
country.     To  this  replication,  the  appellants  demurred  specially, 
setting  down,  among  other  causes,  that  said  replication  does  not 
cooAsss  nor  deny,  nor  otherwise  answer,  the*  matters  and  tilings, 
set  forth  by  the  appellants  in  their  second  plea  in  this  behalf. 

On  reading  these  pleadings  it  is  obvious  that  the  repKcation, 
professing  to  aiiswer  both  pleas,  4*niirely  fails  to  answer  the  second 
plea.  The  only  question,  thereiore,  is,  whether  that  plea  con* 
tained  sufficient  matter  to  require  any  answer. 

The  appellants,  in  support  of  their  second  plea,  rely  upon  the 
case  of  Londonderry  vs.  Acton^  which  was  decided  in  Windsor 
county,  at  the  February  term  of  this  Court,  1830."^  In  that 
case,  the  pauper  was  seized  of  land  in  lee,  having  the  absolute 
title,  though  the  value  was  not  great.  From  this  he  bad  been 
removed  to  Acton ;  and  this  Court  decided  that  he  was  unduly 
removed,  upon  the  principle  that  he  could  not  be  removed  from 
his  freehold  estate.  In  the  present  case,  the  plea  alleges  that  he 
was  seized  and  possessed  of  land,  &c.,  in  his  own  right.  The  term 
seized  is  technically  applicable  to  a  freehold  estate ;  but  it  can  only 
be  so  by  intendment,  as  it  is  often  used  to  import  a  chattel  inter- 
est only.  A  tenant  for  life  can  no  more  be  said  to  be  seized  in 
his  own  right,  than  a  tenant  for  years  \  for  both  are  seized  in  the 
lessor's  right.  A  person  may  be  said  to  be  seized  of  land,  or  pos« 
sessed  of  goods  and  chattels.  And,  in  some  states,  a  man  is 
deemed  to  be  seized  of  land,  for  some  purpose,  when  he  is  in  by 
disseizin,  and  has  no  title  but  a  naked  possession.  I(  is  necessary 
that  the  plea  should  contain  such  direct  averments,  as  will  require 
no  technical  presumption  to  make  them  amount  to  a  description 
of  a  freehold.  We  consider  the  second  plea  bad,  and  the  repli- 
cation is  a  sufficient  answer  to  it ;  and  the  judgement  of  the 
county   court,  which  was,   that  the  replication   was  insufficient, 

^  Sec  3  VL  Reporta,  123. 
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!fV6^r*'  uiiisC  be  reversed.    But  the  appellants  may  amend  their  pleadings 

1831.  '  on  terms.    This  they  choose,  and  time  is  given  for  that  purpoae. 

Middietown  Baies  fy  Clarhj  for  appellees. 

Pawieu  Royct  Sf  Hodgci,  for  appellants. 


BsiriviVGTOV,  JOSIAH  CuorOOT  VS.  DaRIUS  MoORV. 

Febrvatyf 

A  promise  to  pay  certain  notes,  signed  by  the  promissee  Mid  anodier^  is  broken  wbea 
those  notes  become  payable ;  and  the  statute  of  limitations  tben][begins  to  run. 

Such  a  contract  is  not  a  contract  of  indemnity,  but  an  action  will  fie  upon  it  as  soon  a* 
the  pay-day  arrivvsy  without  payment  by  the  procDissor. 

In  such  a  case,  the  common  covnts  wiU  not  aid  Abe  plaintiff  to  afoid  tbe  statntt  of  Hm* 
itations. 

This  was  an  action  of  assumpsit^  in  several  counts.  The  first 
count  was  special,  setting  forth  a  promise  of  the  defendant  to  pay 
to  one  William  Rockwell,  the  plaintifi's  part,  to  w»t,  one  equal 
half  of  two  notes,  made  payable  at  times  then  future,  and  signed 
by  the  plaintifi  and  one  Luther  Park,  when  the  same  should  be- 
come due  and  playable,  and  to  indemnify  and  save  harmles  the 
plaintifi  from  any  lessor  damage  for,  or  by  reason  of,  the  non-pay- 
ment of  the  same.  To  this  all  the  common  money  counts  were 
added.  The  defendant  pleaded,  1st.  non-assumpsit^  trnd  issue 
was  joined  ;  and,  2dly.  a  plea  in  bar  of  actio  non  accretii  infra 
sex  annos.  To  this  the  plaintiff  replied,  that  tbe  cause  of  action 
did  accrue  within  six  years,  which  be  prayed  might  be  enquired 
of  by  the  country.  At  a  jury  trial  in  the  county  court,  Hutch- 
inson, Justice,  presidrng,tbe  defendant  obtained  a  verdict,  and  ex- 
ceptions were  taken  to  decisions,  excluding  evidence  ;  and  the  fol- 
lowing bill  of  exceptions  was  allowed,  on  which  tbe  action  was 
brought  up  to  this  Court : 

"On  the  trial  of  this  cause,  the  plaintift  ofiered  in  evidence, 
under  the  amended  count  of  his  declaration,  the  paper  marked 
A,  and  the  two  notes  therein  referred  to,  (the  execution  thereof 
being  admitted  by  the  defendant,)  which  was  objected  to  by  the 
defendant ;  and  the  court  rejected  the  same.  Said  writings  are 
made  a  part  of  this  case.  The  plaintifi  then  offered  the  same 
papers  under  the  count  for  money  paid,i[i  connexion  with  other 
facts,  to  show  that  the  notes  referred  to  in  said  paper,  were  paid  by 
the  plaintiff.  Which  testimony  was  objected  to  by  the  defendant, 
and  rejected  by  the  court.  Whereupon  tbe  plaintiff  excepted  to 
said  decision,  &c." 

The  paper  refered  to  as  marrkcd  A,  was  as  follows  : ''  Where- 
as Josiah  Crofooi  has  executed  bis  two  certain  nolds  with  Luther 


OP  THE  STATE  OF  VERMONT.  206 


Park,ranniDg  to  Willkm  Rockwell  of  Troy,  for  six  tons  of  ochre  '^^?^|.^^'^*' 
each ;  I  hereby  agree  to  pay  his  part  of  said  notes,  for  which  I  ^ssT^' 
hare  received  a  full  consideration.  — -— — 

Darius  Moore.  ^'f^' 

Bennington,  27ih  Apni,  1818."  Mooro. 

One  of  said  notes  was  made  payable  May  20th,  1818,  and  the 
other  in  the  month  of  June  next  following. 

HallandBlaekmerjfarthe  plaintiff. — 1 .  The  evidence  ought  to 
have  been  admitted  under  the  special  count.  A  contract  should 
be  declared  upon*  according  to  its  legal  effect. — 1  Chit.  PI.  299. 
The  declaration  is  in  the  common  form  of  declaring  by  surety 
against  the  principal,  stating  the  promise  to  be  to  poy  and  indem- 
nify from  damage. — 1  Chit.  PI.  88  ;  3  WUs.  346.  The  contract 
was,  in  its  legal  effect,  a  contract  of  indemnity.  The  great  object 
in  the  construction  of  contracts  is,  to  give  effect  to  the  intention  of 
the  parties ;  and  the  leading  principle  is,  that  words  are  so  to  be 
eojutruedj  as  fo  answer  that  purpose ;  and  to  ascertain  that  inten* 
tioo,  the  situation  of  the  parties,  and  the  subject  matter  of  their 
transactions,  are  to  be  taken  into  consideration. — 1  Strt/i'<  Dig. 
321  ;  8  Mass.  214  ;  10  Mass.  379.  There  i$  nothing  in  the 
language  of  this  contract,  that  forbids  its  being  deemed  a  contract 
of  indemnity,  provided  the  subject  matter  oftbe  contract  required 
it  to  be  so,  in  order  to  carry  into  effect  the  intention  of  the  parties. 
It  is  in  the  common  language  of  a  principal  to  his  surety — This 
is  my  debt  to  pay^  and  1  wUl  pay  it  when  it  becomes  due. — 2 
Ckii.  PL  88.  This  would  always  be  deemed  a  contract  of  in- 
demnity ;  because  the  surety  would  suflfer  no  loss  by  the  non- 
payment of  the  notes  at  the  days,  unless  he  himself  was  called 
upon  ;  because  the  whole  object  oftbe  parties  would  be  answered 
by  the  principal's  saving  the  9urety  harmless  against  the  notes. 
The  contract  between  Crofoot  and  Moore  placed  them  precisely 
in  the  situation  of  surety  and  principal.  Crofoot  owed  a  debt  to 
Rockwell,  payable  in  ochre,  and  Moore^  (to  use  the  language  of 
the  contract,)  agreed  to  pay  it,  not  to  Crofoot,  but  to  Rockwell. 
Moore,  as  between  him  and  Crofoot,  became  the  principal,  and 
Crofoot  stood  as  surety.  That  this  was  the  relationship  of  the 
parties,  appears  from  the  obvious  fact,  that  Crofoot  could  have  no 
interest  in  having  his  contract  to  Rockwell  literally  performed. 
Whether  the  ochre,  delivered  by  Moore  to  Rockwell,  was  much 
or  little,  of  good  or  bad  quality,  or  whether  Moore  paid  the  notes 
with  one  dollar,  or  got  them  without  payment,  it  was  all  one  to 
Crofoot.     Crofoot  suffered  no  damage  from  the  non-delivery  of 


■n 


206  CASES  IN  THE  SUPREME  COURT 

'^'f  Ap**^^*'^'^^*®  ochre,  unless,  in  consequence  of  it,  he  was  called  upon  lo  pay 
1831.  '    the  notes  ;  and  his  damage  would   be  jusc  the  amount   he  was 
Crofoot     oljliged  to  pay,  and  no  more.     The  contract  related  to  die  liabUiiy 
^*^        of  Crofoot  upon  his  notes  to  Rockwell,  and  not  to  the  property^ 
with  which  the  notes  might  be  paid  ;  and  Mooters  contract  would 
necessarily  be  fully  performed,  by  saving  him  harmless  from  the 
consequences  of  that  liability.     If  the  promise  had  been  to  pay 
Crofoot  the  amount  of  tlie  Rockwell  notes,  it  would  have  mani- 
fested an  intention  of  the  parties  to  provide  Crofoot  with  a  fund, 
with  which  to  paj  the  notes.     But  to  give  this  contract  that  con- 
struction, would  be  to  give  it  new  language,  and  violate  tbe  plain 
intent  of  the  parties. 

2.  The  evidence  ought  to  have  been  admitted  under  tbe  count 
for  money  paid.  If,  in  pursuing  the  letter  of  this  contract,  the 
Court  should  be  of  opinion  that  it  was  broken  by  the  non-pay* 
ment  of  the  Rockwell  notes  at  the  day  they  became  due,  still,  as 
it  would  be  uncertain,  whether  Crofoot  would  ev^r  be  injured 
thereby,  his  damages  would  be  merely  nominal.  The  cause  of 
action  would  not  be  perfected  until  the  plaintiff  bad  paid  the 
money ;  and,  when  paid,  it  being  for  a  debt  which  Moore  ought 
in  equity  to  pay,  the  plaintiff  would  be  entitled  to  recover  under 
the  count  for  money  paid  to  his  use.  If  the  contract  was  broken 
by  tbe  non-payment  of  the  notes,  the  case  would  be  the  same  in 
principle  as  in  case  of  an  incumbrance  of  a  mortgage  upon  land. 
A  covenant  against  incumbrances  would  be  broken  on  tbe  execu- 
tion of  the  deed  ;  but  tbe  grantee  would  be  entitled  to  nominal 
damages  only,  unless  he  bad  extinguished  the  mortgage ;  because, 
tbe  mortgage  was  subject  to  removal  by  the  grantor,  as  these 
notes  were  subject  to  payment  by  Moore. — Prescoti  vs.  Trvemanf 
4  Mass,  630 ;  Delavergue  vs.  JSTorriSi  '^  Johns,  358 ;  Hall  vs. 
Deane^  13  Johns.  105  ;  16  Johns.  122.  There  is  no  good  ob- 
jection to  the  recovery  of  this  money  under  this  count ;  for  it  is  a 
general  rule,  that  when  a  person  is  compelled  to  pay  money  in 
consequence  of  a  breach  of  contract  by  another,  he  may  recover 
it  back  in  an  action  for  money  paid. 

Bennett  and  Aiken^  for  defendant. — The  contract  of  Moore^ 
offered  in  evidence  by  the  plaintiff,  is  to  have  the  same  construc- 
tion and  operation  as  if  the  notes  referred  to  had  been  actually  re- 
cited in  it  at  full  length.  Ingrafting  into  the  contract  the  notes 
thus  referred  to,  it  will  read  tbus  :  ''  Whereas,  Josiah  Crofoot  has 
^^  executed  his  two  certain  notes  with  Luther  Park^  baaring  date 
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"  ihe  13ili  day  of  March  1818,  running  lo  William  Rockwell,  ofBENNiwcTow, 

m  /•  1  i  I  I  1         •        I  1        Febrtutru. 

"  Troy,  each  for  six  tons  of  good,  raerchaniable,  pulverized,  yel-       lesi. 
"  low  ochre,  valued  at  twenty  five  dollars  per  ton,  to  be  deliver-      ^rofoot 
"  ed  at  the  store  of  said   Rockwell,  in  Troy  ;  one  of  said  notes      ^^*^^^ 
"  payable  by  the  20th  day  of  May,  1818,  and  the  other  payable 
"  in  the  month  of  June,  1818  ;  I  hereby  agree  to  pay  the  said 
"  CrofooVs  part  of  said  notes,    for  which  I  have    received  a  full 
"  consideration. — Bennington^2Hh Aprils  1818." 

"  Darius  Moore.^^ 

It  is  to  be  taken  that  the  consideration,  acknowledged  by  Moore 
10  have  been  received,  moved  from  Crofoot ;  and  that  Crofoot^s 
share  of  the  notes  was  one  equal  half. 

1.  The  .  plaintiff  has  in  his  first  count   declared  on  this  as  a 
contract  of  indemnity  ; — and  the  first  inquiry  is,  has  he  not  mista-- 
tea  its  legal  effect  9     It  is  not,  expressly ^  and  on  the  face  of  it,  a 
contract  of  indemnity;    but  is  a  promise,  for  the  benefit  of  Cro^ 
foot  J  lo  deliver  to  Rockwell  six  tons  of  good  merchantable,  pulver- 
ized, yellow  ochre,  by  the  20th  of  May,  1818,  and  to  deliver  to 
said  Rockwell  six  other  tons  of  like  ochre  in  the  course  of  the 
month  of  June,  1818,  at  said  Rockwell's  store  in  Troy.     This  is 
an  original  contract  between  these  parties, — to  which  Rockwell  was 
an  entire  stranger,  being  a  stranger  to  its  consideration,  and  one  on 
which  he  never  could  sustain  an  action.     But,  on  the  neglect  of 
the  defendant  to  deliver  the  ochre  at  the  time  and  place  stipulated 
in  his  contract,  an  action  might,  undoubtedly,  have  been  sustained 
immediately,  by  Crojoot,  to  recover  his  damages.     And,  as  to  (he 
amount  of  his  damages,  no  doubt  could  be  entertained  ;  for  the 
contract  itself  gives  the  rule  of  damages — to  wit,    $25,  for  every 
lone  of  ochre  not  delivered.     A  promise  to  indemnify  would  have 
enlarged  his  liability,  and  given  a  different  rule  of  damages. — 
Haydenvs.  Caboty  17  Mass.  Rep,  169.     This  enlarged  liability 
he  has  not  assumed^  at  any   rate,  by  the  terms  of  his   contractv 
fFi/l  ihe  law  superadd  to  this  contract  a  clause  of  indemnity  9 
Promises  in  law  exist  only  where  there  are  no  express  stipulations 
between  the  parlies. — 2  T.  /t.  105.     This  is  so  well  settled,  that 
it  may  well  be  called  "  an  axiom  in  law." — 6  T.  R,  324.     The 
law  never  raises  a  promise,  unless  the  facts  be  such  that  justice 
requires  there  should  be  a  promise.     Bui,  haviug  made  an  express 
contract;  the  parties  are  bound  by  it,  according  to  a  fair  construc- 
tion of  its  terms ;  and  no  rule  of  law  or  justice  will  warrant  the 
addition  of  new  and  substantial    provisions  by  implication.     Ac- 
cording to  the  plaintiff's  construction  of  this  contract,  no  action  ac- 
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^"jfJ^^^^^'^'Crued  to  him,  till  he  was  damnified  by  beiog  compelled  to  pay  the 
1831.  '  notes.  According  to  our  construction,  an  action  accrued  imme- 
Crofoot  diately,  on  the  neglect  of  Moore,  to  recover  all  he  could  ever  be 
M^'re.  ^'^titl^d  ^o  recover,  and  the  statute  of  limitations  then  attach- 
ed. In  this  point  of  view,  the  cases  of  Bithop  vs.  Little j  3 
Greenl.  R.  405  ;  Batiley  vs.  Faulkner,  3  B:  and  A,  288 ; 
Short  vs.  MCarihy,  id.  626  ;  Bank  of  Uiiea  vs.  Ckilds,  6 
Cowen,  238,  cited  in  Balentine  on  Limitationty  86,  note  1,  are 
strongly  analogous  to  the  present,  and  go  to  sustain  the  doctrine 
contended  for  by  the  defendant.  Crofoot  does  not  stand  in  the 
relation  of  surety  for  Jlfoore,  and  the  law  of  principal  and  surety 
does  not  apply.  Between  Rockwell  and  Moore  no  privity  ever 
existed, and,  on  wVoore,Rockwe11  never  had  any  claim  whatsoever. 
Crojoot  still  continued  to  be  debtor  to  Rockwell-^and  Moore,  by 
his  contract,  became  debtor  to  Crofoot.  Between  principal  and 
surety,  a  state  of  facts  exists,  independently  of  any  contract,  on 
which  the  law  will  raise  a  promise.  Here  no  facts  exist,  on 
which  a  promise  can  be  raised,  but  the  special  contract  itself. 
But,  if  they  did  stand  in  that  relation,  Crofoot,  having  taken  his 
special  contract  to  secure  himself,  is  bound  by  the  provisions  of 
that  contract. — 2  T.  A.  100.  Suppose  Crofoot  had  compro- 
tnised  the  debt  with  Rockwell  at  50  cents  on  the  dollar.  Could 
•Moore  have  claimed  the  benefit  of  the  discount  i  In  no  point  of 
view,  therefore,  is  this  a  contract  of  indemnity,  and  of  course  the 
contract  offered  varied  from  that  declared  on. 

2.  The  next  inquiry  is,  whether  this  evidence  is  admissible  un* 
iler  the  common  counts  9  It  is  here  to  be  remarked,  that  the 
plaintiflf  does  not  claim,  that  the  contract  has  been  rescinded,  and, 
>on  that  ground,  seek  to  recover  back  the  consideration.  But  he 
treats  it,  as  it  is,  an  open,  subsisting,  unrescinded  contract,  and 
claims  damages  for  the  breach  of  it.  He  affirms  it,  and  seeks  to 
recover  iy  virtue  of  it.  It  is  further  to  be  remarked,  that  no  facts 
^  exist,  independent  of  the  special  contract,  which  would  entitle  the 
plaintiflf  to  recover  at  all ;  but  all  his  rights  accrue  from,  and  grow 
out  of  the  special  contract  itself.  The  defendant  does  not  con* 
trovert  the  doctrine,  that  indebitatus  assumpsit  will  lie  to  recover 
a  stipulated  price,  due  upon  a  special  contract,  not  under  seal, 
where  the  contract  has  been  completely  performed,  and  a  mere 
debtor  duty  thereby  created  ;  or  that  the  special  contract,  in  such 
case  might  be  given  in  evidence  under  the  common  counts  to  as- 
•certain  the  amount  of  damages. — 7  Cranch,  303.  Nor  does  he 
controvert  the  right  of  a  party  to  sue  in  that  form,  where  the  servi« 
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ees  bare  been  peribnned  under  a  special  contract,  but  not  in  ex-BENNisrcTom 
act  pnrsnance  of  it, — B»  JV.  P.  139.     These  doctrines  are  not  ap-      'i83L^' 
pltcable  to  the  present  case.     But  he  does  insist,  that  the  plaintiff,  "crofboT" 
hariog  shown  an  open,  subsisting,  unrescinded  contract,  is  not  at        *'• 
liberty  to  abandon  ii,and  resort  to  the  common  counts,«9dAoii^  show^ 
ing  MicA  faeiSf  at  ^actdd  have  entitled  htm  to  recover  in  this  form  cf 
action f  supposing  no  tpedal  contract  hadheen  made. — Cook  vs. 
Jlfiiiiff^one,  1  JV.  R.  351  ;   Keye9  vs.  S/one,   5  Mase.  R.  394  ; 
14  Jokm.  Rep.  326  ;  \^  Johns.  459  ;  2  PhU.  Ev.  83,  and  note ; 
2  Stark.  E/v.  95,  and  notes.     And  as  the  plaintiff  sbows^no  facts, 
which,  independently  of  his  special  contract,  would  have  entitled 
fahD  to  recover,  be  must  be  confined  to  bis  special  contract. 

TAe  opimoA  of  the  Court  was  pronounced  by 

Thompson,  J. — ^The  f|uestions  submitted,  and  now  to  be  deci- 
ded, are,whetber  the  plaintiff's  testimony  was  correctly  excluded ; 
1st.  when  offered  in  support  of  the  special  count  of  his  declaration ; 
-aad  2dJy.  when  offered  in  support  of  the  money  counts. 

The  contract,  offered  in  support  of  the  declaration,  is  a  direct 
promise  to  pay  the  notes,  and  contains  no  indemnity  in  terms. 
This  was  objected  to,  and  excluded,  on  account  of  its  variance 
from  the  contract  declared  upon.  The  plaintiff  has  correctly 
contended,  that  it  is  safe  and  proper  to  declare  on  a  contract  ac- 
cording to  its  legal  effect.  And  the  question  of  variance,  and  the 
question  as  to  the  statute  of  limitations,  virtually  resolve  them- 
selves into  one;  and  that  is,  whether  the  contract,  produced  in 
evidence,  is  an  independent  and  absolute  promise,  or  a  mere  un- 
dertaking to  indemnify  and  save  harmless.  If  it  is  the  latter,  no 
action  could  be  maintained  upon  it,  until  the  plaintifi  suflered 
damage  by  reason  of  the  defendant's  failure  to  perform ;  and,  in 
that  case,  the  statute  could  not  commence  running  against  the 
claim,  till  such  damage  had  accrued  to  the  plaintiff.  If  it  is  aa 
absolute  promise,  an  action  would  lie  upon  it  as  soon  as  the  time 
of  payment  had  elapsed,  and  the  statute  would  then  commence 
running. 

The  promise  is  not  to  pay  a  note,  signed  by  the  plaintiff  as 
surety  for  the  defendant ;  but  it  is  to  pay  a  specific  sum  for  the 
plaintiff  to  a  third  person,  at  a  specified  time  ;  and  a  full  consider- 
ation for  this  is  acknowledged  in  the  writing  itself.  In  reference 
to  the  matters  now  in  controversy,  we  are  not  able  to  distinguish 
this  from  a  promise  to  pay  the  same  amount  directly  to  the  plain- 
tifi. 
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Moore. 


A  case  bas  been  supposed  by  the  plaiotifi  's  counsel :  If  the 
plaintift  had  discharged  the  notes,  by  paying  half  their  amount* 
could  be  recover  the  whole  of  the  defendnnt  ?  Undoubtedly  he 
could.  The  defendant  had  received  a  full  consideration  for  pay* 
ing  the  whole  which  he  promised  to  pay.  If  he  failed  to  pay,  the 
plaintiff  ought  to  recover  the  whole  amount  of  brm.  If  the  defen- 
dant  paid  and  discharged  the  notes,  and  was  able  to  do  it  with  half 
the  amount,  that  was  his  gain.  It  would  have  been  a  matter  of  no 
interest  to  the  plaintiff.  Just  so  the  plaintiff's  discharging  the 
notes,  by  paying  half  or  the  whole,  was  a  matter  of  no  interest  to 
the  defendant.  It  would  have  been  otherwise,  had  the  contract 
been  merely  an  indemnity.  Indeedr  we  must  first  decide  the 
contract  to  be  a  mere  indemnity,  or  the  supposed  case  can  have 
no  legitimate  bearing  in  the  argument. 

From  this  construction  of  the  contract,  there  was  a  variance-,  and 
the  testimony  was  correctly  excluded,  when  offered  upon  the  spe« 
cial  count.  The  same  construction,  also,  shows  the  same  testimo- 
ny correctly  excluded,  when  offered  upon  the  money  counts ;  for 
it  matters  not  whether  the  plaintiff  had  paid  the  notes  to  Rock- 
well or  not.  If  the  defendant  had  not  paid  them,  by  the  time 
specified,  he  was  liable  to  this  action  of  the  plaintiff.  And  the 
ground  of  this  action  is  the  contract  of  defendant  to  pay  Rockwell  ; 
and  not  the  plaintiff^s  having  paid  him,  after  the  defendant's  neg<« 
lect  to  fulfil  his  promise.  Against  this  action,  the  statute  of  limi- 
tations, which  is  pleaded  in  bar,  commenced  running  as  soon  as 
the  defendant  became  liable  to  the  suit  of  the  plaintiff  upon  this 
contract. 

The  judgement  of  the  county  court  is  affirmed. 


Windsor, 

Ftbruary, 

1832. 


William  Hates  vs.  Aaron  Blanchard,  Jun. 

A  submiBslun  of  an  action  to  arbitrators,  after  an  appeal  therein,  does  not  nccessarilj 
deprive  the  plaintiflf  of  his  right  to  enter  his  complaint  for  afiSrroance,  unless  there 
is  nn  award  made  before  court,  or  unless  the  terms  of  the  submission  allow  a  time, 
\n  which  to  make  on  award,  which  extends  beyond  the  term  of  the  court  to  which 
the  appeal  is  taken. 

The  complainant  in  an  audita  qvertla  will  not  be  permitted  to  prove  any  cause  for  srt- 
ting  aside  an  execution  or  a  judgement,  other  than  such  as  are  set  up  in  his  com* 
plaint. 

TIlis  was  a  writ  of  audita  querela^  in  which  the  complainant 
alleged,  that  said  Blanchard  brought  an  action  of  trespass  against 
him,  the  said  Hayes^  for  taking  away  a  horse,  which  Hayes  had 
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uk«o  opoa  a  writ  as  the  property  of  one  Cephas  Blanchard  ;  that   ^j^^^* 
said  action  was  brought  before  a  justice  of  the  peace,  and  tried ;       1833.  ' 
and  Blanchard  recovered  judgement  against  Hayes  for  the  value      Hayoi 
of  ihe  horse.     This  was  on  the  ninth  day  of  March,  1830 — ^That  gj  J^hard. 
Hayes  appealed  from  said  judgement  to  the  county  court,  then 
aext  to  be  holden  in  said  county,  on  the  last  Tuesday  of  May  then 
o€xt — ^Tbat,  after  said  appeal,  and  before  said  term  of  the  court, 
**  in  consideration  that  the  complainant  agreed  that  he   would 
not  enter  his  appeal  at  said  term  of  liie  county  court,  Blanchard 
agreed  with  the  complainant,  to  submit  the  action  to  the  final  ar- 
bitrament and  award  of  Elijah  Aikens  and  Jesse  Gibbs."     And 
the  complainant  averred,  "that,  in  consequence  of  said  agreement, 
he  did  not  enter  said  appeal,  but  be  submitted  said  action  to,  and 
has  ever  since  been  ready  and  willing  to  abide  the  award  of,  said 
arbitrators  io  the  premises  aforesaid ;  but  that  Blanchard^  in  vio- 
lation of  his  said  agreement,  and  without  the  knowledge  or  con- 
sent of  the  complainants  entered  said  action  at  the  said  term  of  the 
county  court,  and  procured  the  affirmance  of  said  judgement,  and 
took  out  a  writ  of  execution  upon  the  same,  with  additional  costs/' 
&c.     The  complaint  then  stated  the  taking  out  execution  and  ar- 
resting the  body  of  the  complainant  upon  it. 

The  defendant  pleaded  the  general  issuer  not  guilty,  with  a  no- 
tice that  he  should  give  special  matter  in  evidence.  The  com- 
plainant's testimony  tended  to  prove,  that  on  the  tenth  of  March, 
the  next  day  after  the  said  action  was  appealed,  the  parties  sub- 
mitted the  action  to  the  arbitrament  and  award  of  Elijah  Aikens 
and  Jesse  Gibbs,  generally,  by  parol,  without  any  time  specified, 
in  which  an  award  was  to  be  made,  or  published,  with  full  pow- 
ers for  said  arbitrators  to  decide  between  the  parties,  with  a  view 
to  a  final  settlement  of  the  suit ; — that  the  arbitrators  and  parlies 
forthwith  met  at  the  house  of  said  Aikens  to  attend  to  said  busi- 
ness ; — ih^l Blanchard  presented  his  claim  for  the  horse,  and,  af- 
ter a  [all  hearing  upon  this  claim,the  arbitrators  made  and  published 
tbetr  parol  award,  ihvii  Hayes  should  deliver  back,  and  Blanchard 
should  receive,  said  horse  ; — that  a  further  question  was  then 
raised,  and  submitted  to  said  arbitrators  for  their  decision,  what 
damages,  if  any,  Hayes  should  pay  to  said  Blanchard  for  the  de- 
tention of  the  horse  ?  and  that  on  this  point  the  arbitrators  report- 
ed, that  they  were  unable  to  agree  ; — that  the  parties  then  talked 
of  agreeing  upon  a  third  man,  but  failed  to  agree  ; — that  the  par- 
ties separated,  and  went  to  the  middle  of  the  town,  about  one 
mile,  where  there  were  courts  held  that  day.     It  appeared  in  ev- 
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idence  thai  no  other  award  was  made  than  as  above.     DefepdanC 
then  introduced  evidence,  which  went  to  the  jury  without  objec" 
tion,  tending  to  sliow,  that,  just  as  the  parties  left  Aikens'  for  the 
middle  of  the  town,  JEZaye;  said  to  Blanchard^  ''I  shall  send  back 
the  horse"  ; — that  Blanchard  replied,  "  if  you  do,  I  sha'nt  take 
him.    I  had  rather  lei  it  trundle."     Plaintifi  then  ofiered  one  Ly- 
man Stewart  to  prove  that,  either  whilst  tlie  parties  were  going 
from  Aikens'  to  the  middle  of  the  town,  or  after  having  arrived 
there,  and  within  one   hour  after  they  left  Aikens',  the   parties 
concluded  to  comply  with  the  award,  so  far  as  made,  to  wit,  "  that 
Blanchard  should  take  back  the  horse  ;"  and'  by  mutual  agree- 
ment completed  what  was  left  unfinished  by  the  award  of  the  ar- 
bitrators, and   agreed  that  Hayes  should   send,  and  Blanchard 
take  back,  the  horse  pursuant  to  the  award  of  the  arbitrators,  and 
that   the   suit  should  be   considered  settled ; — that  Blanchard 
should  claim  nothing  for  detention,  nor  Hayes  for  keeping ; — that 
the  horse  was  sent  back  by  Hayes^  and  received  by  Blanchard,.^ 
accordingly,  on  the  same  tenth  day  of  March.     To  all  which  tes- 
timony the  defendant's  counsel  objected,  and  the  court  excluded, 
it  from  going  to  the  jury. 

The  plaintiff's  counsel  requested  the  court  to  charge  thejiiry^ 
that,  if  they  should  believe  the  parties  made  a  general  parol  sub- 
mission of  ihe  suit,  as  alleged  in  the  complaint,  without  a  day  fix- 
ed by  the  parties,  within  which  said  arbitrators  were  to  publish  an^ 
award,  and  that  defendant,  Blanchard^  entered  said  appeal  as  al- 
leged, plaintifT  was  entitled  to  recover,  unless  defendant  had 
shown  to  the  jury  an  express  revocation  of  said  submission,  or  no- 
tice to  the  opposite  party,  that  the  appeal  would  be  entered  in  the 
county  court,  before  it  was  in  fart  entered.  But  the  court  in- 
structed the  jury,  that,  unless  there  was  a  submission  by  bond  witlv 
a  penalty,  or  in  some  way  so  formed  as  expressly  to  secure  its 
going  past  court,  plaintifTwas  not  entitled  to  recover,  unless  he  had 
both  alleged  in  his  complaint,  and  proved  on  trial,  as  well  a  sub- 
mission as  an  award  under  said  submission,  which  of  itself  would 
put  an  end  to  the  suit;  that  the  plaintiff  in  this  complaint,  under 
such  a  parol  submission,  was  not  entitled  to  any  notice  from  de- 
fendant of  his  intention,  before  entering  said  appeal  for  affirmance ; 
but  that  the  plaintifi  was  bound  to  see  to  it,  that  an  award  was 
made  by  said  arbitrators  ;  and,  without  it,  this  defendant  was  jus- 
tified in  entering  his  appeal  witliout  notice  to  plaintiff.  A  verdict 
*vas  returned  for  the  defendant.  The  plaintiflT  filed  exceptions, 
and  removed  the  case  to  this  Court,  and  prayed  for  a  new  trial.* 
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JE-  Huichintan,  for  the  plaintiff,  conteodcd,    That   when   ^^JJ,'^^;*» 
judgeroeDt  is  obtained  before  a  justice  of  the  peace,  and  an  appeal       1^32. 
is  taken,  and,  before  court,  the  suit  is  mutually  agreed  by  the  par-      ulyes 
ties  to  be  submitted  to  the  final  arbitrament  and  award  of  men  inaiTcbard. 
agreed  upon,  that  the  action  is  thereby j  ipso  facto j  out  of  court, 
until  a  revocation ;  and   that  either   party  is  entitled    to  notice 
before  the  action  is  entered  by  the  other  :   and  this,  whether  the 
submission  be  by  parol,  or  otherwise  ;  and  cited,  1  Svoift^s  Dig. 
473,464,  467  ;  Mott  vs.  MWeU,  1  Aik.  Rep.  162 ;  Mason  vs. 
Silver,  Id.  367  ;    Eddy  vs.  Cockran,  Id.  359.     He  also  con- 
tended  that    a  new     trial   should   be   granted  for  the  exclu- 
sbo  of  Stewart's  testimony  offered  by  the   plaintiff;  and  cited 
Hubbard  vs.  Wheeler,  2.  Aik.  Rep.  364  ;  Collier  vs.  Moulton^ 
7  Johns.  Rep.  J  09. 

Mr.  Collamer,  was  heard  in  reply. 

Hutchinson,  C.  J.,  after  alluding  to  the  principal  facts  in  the 
exceptions,  pronounced  the  opinion  of  the  Court. — The  principal 
question  in  this  case  is,  whether  the  action  was  so  ended  by  the 
submission  to  arbitrators,  and  their  proceedings,  that  Blanchard 
bad  no  right  to  enter  his  complaint  for  affirmance.  The  sub- 
mission described  does  not  carry  the  case  by  the  court,  to  which 
the  appeal  was  taken.  There  is  no  time  set  for  the  award  to  be 
made,  nor  any  security  to  Blanchard  for  the  recovery  and  collec- 
tion of  his  demand,  if  tliere  was  no  award  before  court,  nor  any 
judgement  in  court.  The  parties  and  arbitrators  were  together 
forthwith  after  the  submi5sion  was  agreed  upon  ;  and  all  the  arbi-^ 
trators  did  was  done  the  same  day  ;  and  they  all  separated,  with 
no  apparent  intention  of  ever  convening  again  upon  the  subject. 
Thus  it  rested  till  court,  which  was  over  two  months  and  a  half. 
That  part  of  the  complaint  is  not  proved,  which  states  Hayes* 
promise  not  to  enter  the  appeal.  For  aught  that  appears  in  the 
case,  his  right  to  enter  the  appeal  was  unembarrassed,  unless  there 
should  be  an  award  upon  the  whole  merits  before  the  time  of  the 
court's  sitting.  It  is  not  even  contended,  that  the  award,  so  far  as 
made  and  published,  covered  the  whole  ground  and  put  an  end 
to  tlie  suit :  and  nothing  appears  that  either  party  was  in  fault, 
more  than  the  other,  on  the  subject  of  the  failure  to  settle  the  suit 
by  award.  Under  all  these  circumstances,  the  Court  are  of^pin« 
ion,  that,  in  order  to  take  away  the  right  of  either  party  to  enter 
the  action  in  the  county  court,  there  must  have  been  both  a  sub- 
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missioD  and  award,  wholly  settling  the  controversy ;  or  else  there 
must  have  been  a  submission  on  such  terms  as  gave  the  arbitra- 
tors a  time  in  which  to  make  their  award,  extending  by  the 
county  court  to  which  the  appeal  was  taken.  Neither  of  these 
can  be  inferred  from  any  testimony  in  the  case.  Indeed,  consid- 
ering how  soon  after  the  appeal  the  arbitration  was  agreed  upon 
and  holden,  and  how  long  and  quietly  it  rested  from  that  event  til! 
court,  the  most  natural  inference  is,  that  both  parties  considered 
the  arbitration  at  an  end. 

Another  question  arises  upon  the  exclusion,  by  the  county 
court,  of  the  evidence  offered  to  prove  a  settlement  by  the  parties, 
affirming  the  award  so  far  as  made,  and  closing  the  rest  by  their 
mutual  agreement.  This  appears  to  the  Court  to  be  an  entire  new 
ground  for  setting  aside  the  judgement  and  execution,  which  is 
not  named  in  the  complaint :  and,  if  it  be  a  tenable  ground,  it 
ought  to  h$ive  been  stated  in  the  complaint,  so  that  the  defendant 
might  come  prepared  to  answer  it.  This  ground  is  as  variant  from 
that  set  up  in  the  complaint,  as  any  one  contract  is  variant  from 
another.  But  it  is  said  this  special  matter  comes  in  to  rebut  the 
matter  of  the  special  notice  of  the  defendant.  We  think,  howev- 
er, that  the  special  notice  has  had  no  efiect  to  render  this  testi- 
mony admissible.  The  matter  of  this  special  notice  was  nothing 
but  what  the  complainant  needed  to  prove  on  his  part,  except,  that 
the  agreement  of  submission  was,  that  the  award  should  be  made 
within  two  days  from  the  time  of  the  submission  ;  and  the  defen  - 
dant  introduced  no  testimony  tending  to  prove  this.  It  appears, 
that  the  trial  proceeded  just  as  if  this  notice  had  not  been  filed. 

We  discover  no  error  in  the  judgement  of  the  county  court,  and 
the  same  is  affirmed. 
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Thb  State  Treasukeb  v$.  Joseph  Weeks.  /vT/Ti^' 


Tb«  statute  of  limitatioos  doei  not  run  against  the  itite,  unless  ndmed  in  direct 
fenns* 

A  declaration,  alteging  a  tax  granted  by  tlie  Ugistature  is  well  enough ;  tliat  term 
beJog  ased  in  soine  sections  of  th«  constitution. 

When  a  sheriff  has  neglected  to  execute  two  extents  against  different  constables,  th4 
State  treasurer  may  issue  one  extent  against  such  sheriff  for  both  neglects. 

A  declaration,  alleging,  that  die  treasurer  issued  his  extent  in  due  form  of  law,  bear- 
ing date,  dbC,  is  sufficient,  without  averring  it  to  be  signed  by  hivn :  the  objection  not 
being  taken  by  special  demurrer. 

When  a  sheriff,  who  has  neglected  to  execute  an  extent,  is  out  of  office,  the  extent 
against  him  may  be  directed  to,  and  served  by,  the  sheriff,  who  is  in  office  at  the 
time,  and  need  not  be  directed  to  the  high  bailiff. 

la  an  action  on  the  case  against  a  sheriff  for  an  escape,  such  sheriff  has  a  right,  at 
common  law,  to  show  the  property  of  the  prisoner  at  the  time  of  the  escape,  in  miti- 
gation of  damages. 

This  was  an  action  on  the  case,  brought  against  the  defendant 
fts  sberifl  of  the  county  of  Franklin,  to  recover  damages  for  his 
suflering  one  Shiveric  Holmes,  a  former  sheriff,  to  escape,  when 
in  prison  on  an  extent  for  taxes,  issued  by  said  treasurer.  The 
declaration  set  forth  two  taxes,  assessed  in  two  different  years,  al- 
leging them  to  have  been  assessed  by  the  legislaivre.  It  also  set  up 
a  claim  against  Holmes  for  neglecting  to  collect  of  John  H.  Burton, 
constable  of  St.  Albans,  an  extent  against  him  for  a  portion  of  one 
of  said  taxes ;  and  a  claim  for  not  executing  an  extent  against 
Amos  Town,  first  constable  of  Bakersfield,  for  a  portion  oi  said 
other  tax — ^That  the  extent  against  Holmes  was  given  out  after 
he  was  out  of  office,  to  wit,  on  the  13th  day  of  April,  1822,  and 
was  delivered  to  said  Weeks,  who  was  then  sheriff  of  said  county, 
and  was  directed  to  the  sheriff,  and  not  to  the  high  bailiff;  and 
that  the  defendant  on  the  twelfth  day  of  June,  A.  D.  1822,  com- 
mitted Holmes  to  prison  by  virtue  of  said  extent,  and  forthwith 
sufiered  him  to  escape  from  said  prison.  This  suit  was  com- 
menced at  June  term,  1831,  almost  eight  years  after  the  escape. 
The  defendant  pleaded  the  general  issue  in  the  county  court, 
and  also  the  statute  of  hmitations  of  six  years.  To  this  last  plea 
there  was  a  demurrer ;  and  the  plea  was  adjudged  to  be  bad. 
On  the  trial  of  the  general  issue,  the  defendant  offered  to  prove 
the  poverty  and  total  insolvency  of  Holmes,  at  the  time  of  the  es- 
cape, in  mitigation  of  damages ;  and  relied  upon  the  statute  rela- 
ting to  jails  and  jailors.  Sec,  as  giving  this  right  to  the  sheriff. 
This  testimony  was  ojected  to  by  the  plaintiff's  counsel,  and  was 
rejecied  by  the  coort.     The  plaiotifl  obtained  a  verdict ;  and  tb« 
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fJwt^'    defendant  filed  exceptions  to  these  decisions,  and  the  cause  was 
1833.  '    ordered  to  pass  to  this  Court  for  a  revision.     And  now,  at  this 


s.  Treasurer  term,  it  wss  srgucd  by  counsel. 

vs. 

Mr.  Collamerj  for  the  defendant, — I.  The  first  question  in  this 
case  is,  can  the  statute  of  limitations  be  pleaded  to  a  suit,  brought 
in  behalf  of  ihe  state  treasurer  ?    The  plea  is  attempted  to  be  put 
down  on  the  ancient  maxim,  milium  tempus  ouurrit  regi*    lo 
answer  to  which,  it  is  contended,  for  the  defendant,     1st.  That 
this  maxim  in  behalf  of  the  crown  was  a  personal  one  for  security 
of  rights  and  lands,  and  uot  a  part  of  the  prerogative  as  represen- 
tative of  the  national  sovereignty.     2nd.  That,  in  England,  the 
king  is  part  of  the  supreme  power,  and  not  to  be  legislated  out  of 
his  rights  by  a  parliament  to  which  he  rs  not   subject.     In  this 
state  the  treasurer  and  his  claims  are  subordinate  and  inferior,  and 
subjects  of  the  legislature.     3rd.  That  the  maxim  is  part  of  the 
common  law  as  a  system,  and  merely  qualifies  the  maxims  of  that 
law,  and  applies  not  to  a  statute  made  in  derogation  of  that  com- 
mon law,  including  this  maxim.     4th.  That  the  maxim  cannot 
apply  in  this  country,  in   many  cases,  is  apparent,  as  in  cases  of 
qui  tarn  prosecutions  and  ciimes.     dth.    That  the  legislature 
having  made  a  statute  broad  enough  in  its  words  to  include  the 
case,  and  having  excepted  the  state  in  relation  to  lands,  and  noth- 
ing more,  it  is  to  be  taken,  that  they  intended  the  state  should,  in 
other  cases,  have  no  privileges  but  such  as  were  reserved  to  indi- 
viduals ;  and  the  Court  ought  not  afterwards  by  judicial  legislation 
4o  interpolate  another  proviso  on  the  statute. — 7  jDane,  427.     6th. 
All  the  grounds,  on  which  the  policy  of  the  statute  is  supposed  to 
rest,  apply  equally    to   the   state ;  that  is,  presumption  of  pay- 
ment, loss  of  testimony,  &c.     7tb.  The  state  has  thought  proper 
40  secure  itself  against  the  eflect  of  delay  in  another  manner,  for 
treasury  claims,  of  which  this  is  one.     The  treasurer  is  directed  to 
proceed  in  a  certain  manner,  and  by  a  certain  time,  and  is  made 
t:hargeable  on  failure.     This  is  to  be  presumed  as  so  done,  and^ 
iherefore,  to  be  considered  as  the  private  claim  of  B.  Swan,  to 
which  the  statute  applies  as  to  any  other  man. 

II.  But,  if  this  plea  be  insufficient,  being  demurred  to,  the 
next  enquiry  is,  how  is  the  declaration  ?  as  the  demurrer  attaches 
4o  ihe^rt^  fault.  The  defendant  insists,  that  this  declaration  is 
insufficient  for  the  following  causes :  Ist.  The  declaration  states 
that  the  legislature  granted  a  tax ;  when  there  is  no  such  body  in 
the  state.     2od.  The  treasurer  joined  two  distinct  delinquencies 
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of  toxes  of  difiererit  years,  and  against  different  constables,  as   ^pl^^^^ 
committedby  sheriff  Holmes,  in  the  same  extent  against  bim.  3d.       1832. 
Il  do^  not  s^y  die  extent  against  Hohnes  was  signed.  4th.  It  says,  s.  Treasurer 
dial,  hy  viiture  of  a  certain  statute,   he  issued  this  extent  and     ^veeics. 
directed   it  to  the  siieriff  of  Franklin   county,  &c.     Now,  that 
stntute  does  not  authorize  him  so  to  issue  and  direct ;  but  it  must 
issue  to  the  high  bailiff ;  and  states  what  he  shall  suffer  for  neglect. 
Tbis  aotbority  of  the  treasurer,  being  in  derogation  of  the  com- 
mon law  rigbl,  is  to  be  strictly  oonstrued  and  .pursued-;  and,  it 
Holmes  was  unlawfully  imprisoned,  this  action  for  escape  can 
not  be  sastained« 

III.  There  was,  however,  claimed  for  the  plaintiff,  on'the  trial  of 
tbe  general  issue,  a  still  more  extraordinary  exception  from  the  stat^ 
ote ;  that  is,  an  exception  firom  the  statute,  which  permits  a  sher- 
iff, when  3ued  for  an  escape,  to  prove  the  insolvency  ol  the  pris- 
oner and  the  circumstances  of  the  escape  in  mitigation  of  dam- 
a]ges.  1st.  Tbis  is  attempted  to  be  sustained  on  the  ground,  tba^ 
tfae  statiKe  containing  it  does  not  provide  fer  treasury  collections; 
wibeS)  at  the  same  time,  h  is  the  very  statute  on  which  this  suit  is 
founded ;  for  the  one  regulating  collections  in  the  treasury  de- 
partme«n  would  never  have  authorized  a  commitment,by  a  sheri^ 
of  a  former  sheriff.  2nd.  There  is  no  exception  for  the  treasurer 
in  the  statute,  and  there  is  no  reason  for  it«.  k  cannot  be  claimed 
on  the  ground  of  exemption  from 'the  statute  of  limitations,  which 
18,  that  no  lochet  are-to  be  imputed  to  the  government.  Srd.  AU 
the  reasons  df  the  law  apply  to  the  4reasurer«  Tbe  only  legiti- 
foate  object  of  imprisonment  for  debt  is,  to  enforce  a  disclosure, 
and  rendering  up  of  property  actually  possessed  by  the  prisoner. 
If  he  has  none,  imprisonment  is  wrong,  and  the  state  or  its  treasu*- 
rer  have  no  right  to  convert  the  law  into  an  engine  of  oppression^ 
and  render  imprisonment  for  debt  a  punishment.  4th.  It  may 
perhaps  be  said,  that  this  was  not  a  bailable  olaim  ;  but  the  statute 
makes  no  such  distinction,  as  has  been  fully  settled  ;  and,  indeed, 
tbe  very  reason  that  it  was  not  bailable,  constitutes  a  cause  for 
protecting  the  shertS  in  the  exercise  of  his  humanity. — Brayton^s 
Rep.  37,  Wait  vs.-  Dana;  I  Ft.  Rep.  423,  Middlebury  vs. 
Httigkt.  5th.  It  may,  perhaps,  be  said  the  escape  was  oo/tcit- 
tary.  But  to  tbis  tlie  same  answer  may  be  made,  and  the  same 
decision  cited,  as  last  quoted.  6th.  The  privilege  of  the  ^herifl) 
to  give  in  evidence  the  insolvency  of  the  prisoner  and  tbe  circum- 
stances of  tbe  escape  In  mitigation  of  damages,  exists  at  common 
imoi  for  tbe  right  to  recover  the  whole  debt  exists  only  when 
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^Jm^r    ^^^  '^  brought  for  escape,  ^on  the  statute  of  Westminster  2nd  / 
1832.       and,  therefore,  our  statute  is  merely  declaratory  and  unnecessary  f 
tt.Treasufer  ^^^3  consequently  immaterial,  whether  it  extends  to  tlie  treasurer 
WmIm,     ^  "o*' — 2  Danefi52,  647,  648. 

Mr.  Mat  sh^foriheplaintiff, ^Thegenerdque^tiiimBmmm^  in  Am 
pleadings,  are,  firsts  Whether  the  statutes  of  Kmttafioo  ran  against 
claims  in  favor  of  the  state,  it  not  being  expressly  named.  Second f 
Whether  the  statute  authorizing  the  sheriff,  io  an  action  for  an  es- 
cape, to  give  the  situation  and  circumstances  of  the  prisoner  in 
evidence  in  mitigation  of  damages,  applies  to  judgements  and 
commitments  in  favor  of  the  state.  If  the  Court  is  of  opinion  with 
the  defendant,  on  the  first  point,  judgement  must  be  for  him.  tf 
the  opinion  of  the  Court  is  for  defendant  in  the  second  point  onlyy 
a  new  trial  will  be  granted  ;  otherwise,  judgemeoi  will  be  entered 
on  the  verdict. 

1 .  It  has  been  established  as  a  rule,  that  all  prerogatives  nuist 
he  for  the  good  of  the  people  ;  otherwise,  they  ought  not  to  be  aU 
lowed  by  law.— 1  5Aot0.  75 ;  5  Bac^abr.  487.  Prerogative 
includes  all  the  rights  and  privileges  the  king — the  government--^ 
have,  as  head  or  chief  of  the  commonwealth.  Prerogative  seeins 
to  be  a  right,  or  privilege,  which  the  crown,  or  government,  claims 
and  exercises  for  the  common  good.  One  of  those  prerogativpee 
is,  that  generally  the  crown,  or  government,  is  not  bound  by  stat* 
utes,  unless  particularly  named.-—!  1  Co.  68.  To  this,  howev- 
er, there  is  some  restriction  ;  and  it  is  hid  down,  that  when  an  act 
of  parliament  is  made  for  the  public  good,  the  advancement  of 
religion  and  justice,  or  to  prevent  injury  and  wrong,  the  king  is 
bound  by  the  act,tbough  not  particularly  named.-5  Bacrabr.  559. 
But,  where  it  is  general,,  and  thereby  any  prerogative  right,  title 
or  interest,  is  divested  or  taken  from  the  king,  in  such  ease  he  is 
not  bound,  unless  the  statute  is  made  by  express  words  to  extend 
to  him ;  and  where  the  king's  right  is  expressly  saved,  it  is  ear  a6trii- 
danti  caulela  :-  accordingly  the  king  is  not  bound  by  statutes  of 
limitations. — Id.  56 1 ,  562.  Vigilanlibus  non  dormienitbui  jura 
subveniunt^  is  a  rule  for  the  subject  :  but  nullum  tempus  oecurrit 
regi,  is  the  king's  plea  ;  for  there  is  no  reason,  that  he  should  suf- 
fer by  the  negligence  of  his  officers,  or  by  their  contracts  or  com*' 
binations  with  the  adverse  party.— fifar</.  24.  It  is  believed  that 
all  the  prerogatives  and  rights,  &c.,  of  the  king  of  £nglaad,.beiong 
to  the  government  of  this  country,  in  all  cases  where  they  are  ap- 
pticaUe,  and  can  be  exercised  for  the  good  of  community  ;   and 
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liib  maxiniy  it  was  said  by  Mr.  Justice  Siory,  in  tbe  I7.  S,  vs«   Wikmor» 
Kirkpatrick^  9  Wkeai.  735,  is  founded  not  on  any   extravagant       im^' 

noiioos  of  prerogaiive,  but  upon  great  public  policy.     This  ap-  ^^ 

plies  particularly  to  tbe  principle,  that  the  government  is  not  bound  ^ 
by  statutes  of  Itmiutions.  If  the  statute  is  ever  permitted  to  run, 
it  must  be  through  the  negligence  or  connivance  of  some  of  the 
ofiicers  of  government,  by  which  the  government  ought  not  to  be 
botiod  :  and  if  no  laches  can  be  imputed  directly  to  tbe  govern- 
iBent  itself,  sorely  the  mere  lackes  of  its  agents  ought  not  to  be 
imputed  to  their  principal.  It  is  clear  (hat,  in  Great  Britain,  the 
king,  io  other  words,  the  government,  is  not  bound  by  the  statutes 
of  fimiiations,  and  the  same  reason  will  apply  here,  both  to  tbe 
state  and  to  the  United  States,  as  remarked  by  Judge  Stanff  in 
the  case  above  cited. — 5  Bac.  abr.  561.  Tbe  general  principle 
is,  that  laches  is  not  to  be  imputed  to  the  government ;  and  this 
maxim  is  founded  not  in  the  notion  of  an  extraordinary  preroga- 
tive, but  upon  gcf  at  public  policy.  The  government  can  transact 
its  business  only  through  agents,  and  its  fiscal  operaitons  are  so 
▼arious,  and  its  agencies  so  numerous  and  scattered,  that  the  ut- 
most vigilance  would  not  save  tbe  public  from  the  most  serious 
losses,  if  tbe  doctrine  of  laches  can  be  applied  to  its  transactions. 
This  applies  as  well  to  such  laches  as  are  so  long  continued  as 
that  the  statute  will  have  run,  as  to  others  ;  and  there  is  not  tbe 
same  reason  for  applying  the  statute  to  the  public,  as  to  private 
demands.  There  is  not  the  same  presumption  of  payment. 
Presompttons  of  payment  do  not  arise  in  case  of  the  government, 
where  all  payments  are  placed  on  the  records,  which  must  be 
kept  by  the  officergi  of  government. — 1  Pet.  Rep,  326  ;  2  U. 
S.  Stat.  70,  34  ;  3  Pet.  Rep.  39,  277.  No  decisions  can  be 
found  of  the  United  States  courts,  because  the  U.  S.  have  no 
general  statutes  of  limitations,  which  would  be  likely  to  affect  their 
own  claim ;  but  the  subject  is  left  to  the  operation  of  the  state 
laws ;  and  no  case  can  be  found,  in  which  it  is  decided,  that  the 
state  is  not  boimd  by  hs  own  statute  of  limitations.  Nor  can  any 
case  be  found  in  which  it  has  been  decided  that  tbe  state  was 
within  the  statute  of  limitations.  The  conclusion  must  be,  either 
that  no  one  thought  of  setting  up  such  pretence,  or  that  the  states 
generally  have  excepted  themselves  out  of  the  operation  of  their 
own  statutes  of  limitations.  And  if  so,  it  was  not  probably  sup- 
posed they  would  be  bound  without  such  exceptions ;  but  such 
provision  was  inserted  ea  abundanti  eauiela.^^b  Bac.  abr.  559. 
Will  it  be  contended  that  squatters  on  the  lands  belonging  to  the 
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^S^^    stale,  can  bold  by  6rteen  years'  possession.     Congress  often  pass 
1832.  '    acts,  giving  tbe  right  of  preemption  to  actual  possessions  7  but  no 


8.  Treasurer  ^^^  ^^^^  thought  they  coald  hold  against  tbe  U.  S.  by  possession. 
yf^^^  There  is  now  a  bill  before  congress,  to  indemnify  a  man  who  bad 
been  in  possession  thirty  or  forty  years,  and  cleared  up  nearly  all 
his  land,  and  who  was  likely  to  be  turned  ofi  by  running  anew  the 
lines  betweeif  certain  Indian  reservations;  and  the  committee  who 
have  reported  in  his  favour  never  once  thought  of  telling  him  ta 
hold  by  possession,  by  way  of  indemnity.  In  the  case,  27.  S.  vs^ 
JBtc/ord,  it  is  expressly  laid  down,  that,  to  any  action  for  money 
had  and  recetved,in  the  name  of  the  United  States,  the  statute  of 
Kmiiaitions  would  be  no  bar. — 3  Pet.  Rep,  29.  Our  statute 
adopts  tbe  common  law  of  England  in  cases  where  it  applies. 
The  common  law  is,  that  the  king — ^the  government — ^is  not  bound 
by  statutes  generally,  unless  named,  and  especially  by  tbe  statute 
of  limitations ;  and  no  reason  is  perceived  why  this  part  of  tbe 
common  law  does  not  apply  to  our  own  governiwenr. 

2.  The  second  point,  whether  the  defendant  should  have  been 
admitted  to  show  that  the  prisoner.  Holmes,  whom  he  permitted 
lo  escape,  was  insolvent  at  the  time  of  his  commitment,  and  so 
ibe  pfeintiff  entitled  to  recover  nominal  damages  only,  we  think 
equally  clear,  h  is  abundantly  evident  that  the  statute  was  fram- 
ed, and  intended,  taregulate  the  proceedings  of  private  individuals 
only,  and  that  it  never  was  intended  to  extend  to  the  state.  It 
will  be  observed  that  the  same  statute  makes  provision  for  poor 
debtors  swearing  out  of  jail.  But  the  legislatura  lias  thought  fit, 
by  a  special  exception  in  the  l«5th  section,  to  say,  thai  na  peviom 
shall  be  admitted  to  the  oath^  who  shaU  be  imprisoned  m  o  ifo- 
mand  in  behalf  of  the  staU.-^Stat.  220,  sec.  12;  223,  sec.  15. 
And  to  provide  anoiher  board  in  Stat.  na.  15,  on  ibe  same  sub- 
ject, for  state  debtors  to  arrive  at  ilie  same  privilege.— rS^/r^.  234. 
Now  it  is  incredible,  that  the  legislature  sliould  use  all  this  cau- 
tion with  respect  to  adtnittMig  slate  debtors  to  the  oath,  and  yet 
permit  the  sheriff  to  discharge  tiietn  at  his  discretion,  and  be 
res{K>nstble  for  nominal  damages  only.  For  it  has  been  decided, 
that  this  provision  extends  to  voluntary  as  well  as  negligent  es- 
capes. The  legislature  has  always  exerted  the  utmost  vigilance 
in  its  care  of  the  public  monies ;  and  it  cannot  be  supposed,  that  it 
ever  was  intended  to  put  the  debts  due  the  state,  at  tbe  mercy  of 
the  sherift,  or  the  arbitrary  discretion  of  a  jury  in  assessing  dam- 
ages for  an  escape.  Tbe  whole  of  these  statutes,  (or  they  all 
make  b.ut  one  system,  tliough  thirty  in  number,  all  treat  of  suits, 
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jodgemeots,  ezecatioDs»  notices  and  other  proceedings,  between   ^j^^"' 
commoo  and  individual  debtors  and   creditors,  and  surely  were       1833.  ' 


never  intended  to  extend  any  further.  No.  7,  for  instance,  pro-  s.  Treasurer 
▼ides  for  tendering  real  and  other  property  by  a  debtor,  while  in  weeiu. 
jail,  to  bis  creditor ;  directs  the  mode  of  appointing  appraisers,  &c. 
Iec.,  and  the  words  are  general,and,]iterally  understood,would  em- 
brace debtors  owing  the  state.  But  can  it  be  admitted  for  a  mo- 
ment, that  the  legislature  intended  to  subject  the  officers  of  state 
to  the  vexation  of  attending  to  such  business,  and  the  state  to  the 
loss,  which  must  be  the  necessr&y  consequence.  Surely  it  will 
be  more  safe  to  believe,  and  to  adopt  the  construction,  that,  when 
the  legislature  mean  to  tie  their  own  hands,  they  will  say  so  in 
terms,  and  that  when  the  state  is  not  named,  or  from  the  nature 
of  the  case,  necessarily  included  in  a  general  act,  that  it  is  not  af- 
fected by  its  provisions.  If  there  are  cases  in  which  statutes^  con-, 
eluding  in  general  terms, witlmut  naming  the  state,do  bind  the  state, 
it  must  be  in  cases  only,  where  the  public  good  requires  that  it 
should  be  so,  and  is  not  to  be  admitted  as  a  general  rule.  No 
reason  can  be  assigned  why  state  debtors,  who  happen  to  be  com-« 
mitted,  should  be  permitted  to  escape,  and  thus  avoid  their  debts, 
while  all  others  must  apply  for  redress  to  the  legislature.  The 
legislature,  in  relation  to  state  debtors,  has  always  holden  the  staflT 
in  their  own  hands,  to  inforce  their  claims  or  to  discharge  them  at 
pleasure,  whether  they  were  rich  or  poor ;  and  no  relief,  be  the 
hardship  what  it  might,  has  beto  supposed  to  exist,  but  by  applica«< 
tion  of  their  clemency. 

Hutchinson,  C.  J.,  pr<mounced  the  opinion  of  the  Conrt.-^ 
The  plea  of  the  statute  of  limitations,  to  which  the  plaintiff  demur- 
red, was  overruled  by  the  county  court.  The  demand  appeared 
to  have  lain  sufficiently  long  to  be  barred,  if  comprised  within  the 
statute.  But  we  consider  the  statute  barring  civil  actions,  appli- 
cable only  to  suits  between  individuals.  The  state  is  not  named 
as  being  bound  by  it.  The  sections,  which  provide  a  bar  to 
prosecutions  for  crimes,  are  made  to  bar  the  state,  because  the 
state  is  prosecutor.  Certain  qui  tarn  actions  are  barred  by  the 
first  section  of  the  statute,  when  sued  by  a  common  informer,  to 
a  given  period ;  and  a  longer  time  is  given  to  the  state,  when  no 
person  appears  to  prosecute.  This  is  all  plain ;  and  it  appears 
reasonable  to  conclude,  that  the  law  makers,  thus  definite  in  so 
many  cases,  did  not  .intend  to  include  the  state  and  bar  their  right9, 
in  citses  not  named  at  all ;    especially,  y^\iBti  it  must  have  b?W 
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^Febfm^  well  understood  at  the  time  of  making  this  statute,  what  coDstruc- 
ig3a«  tion  the  English  courts  put  upon  statutes  6f  sinnilar  import* 
fi.  Tre»iurcr  There  having  been  a  demurrer  to  tiiis  plea  of  the  statute  of  lim- 
Weeks.  Stations,  the  defendant's  counsel  have  gone  back  to  tiie  declara* 
tion,  and  urged  several  objections  to  its  validity.  1st.  That  the 
law  making  power  is  therein  termed,  the  legi$lature»  This  terio 
IS  frequently  used  in  common  parlance,  and  once,  if  not  more,  in 
ibe  constitution,  to  designate  that  body.  We  think  this  no  good 
objection  to  the  declaration.  2nd.  The  declaration  sets  forth  an 
extent  against  Holmes  for  two  distinct  delinquencies,  occurring  in 
two  dioTerent  years.  This  objection  is  fortified  by  presenting  the 
difficulties  that  would  arise  in  casting  the  burthen  upon  the  right 
persons  among  Holmes'  bail,  had  the  remedy  been  sought  of  them 
in  any  event.  This,  it  is  urged,  rendered  the  extent  against 
Holmes  void,  and  bis  imprisonment  illegal.  But  we  find,  on  in- 
spection of  the  declaration,  that  it  describes  the  sum  due  from 
each  constable  with  such  particularity,  that  no  more  difficulty 
could  arise,  in  the  apportionment  among  bail,  than  if  a  suit  were 
brought  with  two  counts,  in  which  the  sheriff  ought  to  be  made 
good  by  different  deputies.  The  true  sum  could  be  assertained 
as  easily  as  in  any  other  cases  of  appoiiionment.  3rd.  It  is  ob- 
jected, that  the  declaration  does  not  allege,  that  the  extent  was 
signed.  This  is  not  inserted  with  entire  particularity.  The  aver« 
ment  is,  that  the  treasurer,  on  such  a  day,&c.,  ^<  issued  his  extent 
in  due  form  o(  law,  daied,&c."  This  is  not  sufficiently  defective 
to  be  adjudged  bad,  unless  on  special*  detnurrer.  The  defen- 
dant's fourth  objection  to  the  declaration  is,  that  it  describes  the 
extent  against  Holmes  as  having  been  directed  and  delivered  to 
the  defendant,  as  sheriff,  when,  by  the  statute,  it  ought  to  have 
been  directed  to  the  high  bailiff,  and  delivered  to  htm  to  serve. 
It  is  contended,  that  a  precept,  thus  misdirected,  gave  the  defen- 
dant no  authority  to  hold  Holmes  a  prisoner.  The  general  stat- 
'utes  provide,  that  all  precepts  shall  be  directed  to  the  sheriff  or  his 
deputy,  be. ;  and  wherever  the  sherrfl  is  interested,  or  is  a  party  to 
the  suit,  the  precept  shall  be  directed  to  the  high  bailiS.  And, 
when  the  sheriffshall  be  in  prison  the  high  bailiff  shall  be  keeper 
of  the  prison.  The  statute,  regulating  the  treasury  department, 
directs  the  treasurer  to  issue  bis  extents  against  constables,  and 
direct  and  deliver  them  to  the  sherift ;  and,  when  the  sheriff  ha$ 
committed  a  neglect,  and  an  extent  issues  against  him,  the  treas- 
urer shall  direct  and  deliver  that  extent  to  the  high  bailiff;  and 
6xes  a  penalty  upon  the  high  bailifi  if  he  neglects  his  duty  in  the 
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case.     The  leiier  of  this  last  statute  would  seem  to  support  this   JvlT*"*' 
objeetion :    but  we  perceive  by  tfie   declaration  that   Holmes,       1832. 
though  he  was  liable  to  an  extent  for  a  default  committed  while  s.  TreMurer 
he  was  sherifT,  yet  he  had  ceased  to  be  sheriff  at  the  time  when      weeks. 
the  extent  issued  against  him.     In  all  such   cases,  the  object 
of  the  general  laws  can  only  be  answered,  by  directing  precepts 
to  the  sherifT,  who  is  in  office,  against  the  man,  who  had  before 
held  the   office.     Otherwise,  the  sheriff  and  high  baififi  might 
each  become  keeper  in  chief  of  the  prison,  when  the  bailift  should 
commit  the  former   sheriff.     This  would   present  an  absurdity, 
and  a  direct  contradiction  to  '  that   part   of  the  statute,  which 
makes  the  acting  sheriff   keeper  of  the  jail  unless  he  is  him- 
self in  prison.     The  uniform  and  necessary   practice  has  always 
been,  to  direct  to  the  sherifT  ail  writs  against  his  predecessor. 
The   peculiar  expressions  of  this  statute  in  the  treasury  depart- 
ment, are  applicable  to  the  cases  where  the  sheriff,  who  neglects 
bis  duty,  and  becomes  liable  to  an  extent,  remaiqs  sherifT  when  the 

extent  issues  against  him.  When  a  different  case  occurs,  the  gen- 
eral statutes  may  be  applied  to  it.  Such  is  the  present  case« 
The  defendant  was  sherifT,  and  uninterested,  when  the  extent 
came  against  Holmes,  who  was  not  sherifi,  for  aneglect  of  duty 
while  he  was  sheriflf.     This  objection  is  overruled 

There  yet  remains  a  question,  raised  on  the  exception  to  the 
exclusion  of  evidence,  ofiered  by  the  defendant,  to  show  tlie  pover- 
ty of  Holmes  when  he  escaped.  We  consider  the  statute,  giving 
this  privilege  to  the  sheriS*,  applies  only  to  individual  suitors,  and 
not  to  the  state.  All  the  provisions  for  the  privilege  of  the  poor 
debtor's  oath  ;  the  notice  to  the  creditor,  or  his  attorney,  if  living 
within  the  county;  th^  necessity  of  the  creditor's  appointing  an 
ogent  in  the  cotmty  when  he  resides  out  of  it ;  the  legislature's 
making  a  separate  provision  for  debtors  to  the  state  ;  these  all 
indicate,  that  the  provisions,  now  claimed  under  the  statute,  were 
not  intended  to  afieci  the  state ;  that  the  state  was  not  thought  of 
at  all  in  this  enactment.  But  this  right  of  showing  the  poverty  of 
the  prisoner  is  a  common  law  right.  The  state  or  any  other  suit- 
or, bringing  an  action  upon  the  case,  complains  of  an  injury,  and 
claims  reasonable  damages.  And  the  defendant,  in  all  such  ac- 
tions, has  a  right  to  prove  what  will  convince,  that  the  plaintifi  has- 
sustained  less  damages  than  he  asks  for.  In  the  present  case,, 
the  phintifT  demands  the  whole  sum,  for  which  Holmes  was  im- 
prisoned ;  because  he  could  not  have  been  liberated  from  bis  im- 
prisonment until  he  paid  it.     This   hold  upon  him  is  lost  by  the 
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WtwDtoR    escape.     The  defendant  says,  the  plaintiflP's  right  thus  to  bold  his 
'im^'    debtor  in  prison,  was  worth  but  little  or  nothing ;  for  he  was  so 


S.  Treraurer 


destitute  of  property  that  he  could  have  paid  nothings  had  be 
«'•  continued  in  prison  during  life.  This  testimony  ought  to  have 
been  admitted,  upon  common  law  principles,  and  the  plaintiff 
might  show,  in  bis  turn,  that  Holmes  was  not  thus  destitute  of 
property  t  then  the  jury  might  have  given  the  plaintiffsuch  dam- 
ages, as  hh  had  sustained  by  reason  of  the  escape.  Because  this 
testimony  was  excluded  by  the  county  court,  their  judgement  is 
reversed,  and 

-     A  new  trial  is  granted. 


183S. 


Windham,     ThE  TOWN  OF  BrOOKLINE  r#.  ThE  i-OWN  Ol"  WESTJJtlNSTEtt. 

Atsumptit  lies  by  a  towiii  erecting  a  bridge  undeV  an  order  of  court  made  on  their  pe- 
titiun,  against  any  town,  assessed  by  such  order,  in  a  portion  of  the  expense  of  erec- 
^ng  such  bridge. 

Notice  of  the  expenditure  in  erecting  such  bridge  should  be  given,  not  to  the  town 
clerk,  but  to  the  select  men,  and  payment  be  demanded  of  them. 

^he  order  of  the  county  court,  for  erectmg  a  bridge  and  apportioning  the  ezpenad 
upon  sereral  towns,  is  conclusive  upon  the  towns,  cited  before  them  on  the  petition, 
if  the  case  is  within  their  jurisdiction,  and  thiir  order  within  tiie  powers  given  theul 
by  statute. 

^or  the  purpose  of  such  jurisdietion,  a  river  is  to  be  donstdertfd  as  rtitining  between 
two  towns,  both  when  it  is  literaJIy  so,  one  bounding  on  each  aide,  and  whea  both 
are  bounded  togetlier  upon  one  side,  and  when  neither  can  erect  the  bridge^with- 
tmi  extending  it  into  the  other  town. 

Tills  action  was  brought  up  from  the  county  court  upon  the  fol- 
lowing  bill  of  exceptions  : 

''  This  was  an  action  of  assvmpiii^  brought  by  the  town  of 
Brookline^  to  recover  of  the  defendant  to\7n  the  expense  of  erect- 
ing a  certain  bridge  across  West  river,  on  the  road  from  Newfane 
Court  bouse  to  the  foimer  residence  of  one  Ormsbee,in  Brookline. 
The  defendants  pleaded  the  general  issue,  and  the  declaration 
and  pleadings  are  referred  toas'part  of  the  case.  The  plainiiSs  of- 
fered in  evidence,  to  support  the  issue  on  iheir  part,  attested 
copies  of  the  records  and  proceedings  of  Windham  county  court, 
marked  A,  which  are  made  a  part  of  the  case.  To  the  admission 
of  which  the  defendants  objected ;  but  the  objection  was  overruled 
by  the  court,  and  the  testimony  admitted.  These  records  show- 
ed the  order  of  the  county  court  for  the  erection  of  said  bridge. 
The  plainlifi  also  offered  parol  testimony  tending  to  prove  the 
erection  of  the  bridge  by,  and  at  the  expense  of,  tfaci  town  of 
Brookline  before  the  bringing  of  this  action  :  to  which  the  defen- 
dants objectedf  on  the  ground,  that  tfae'proceedings  of  the  town  of 
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BrooUine  ought  to  be  proved  by  their  records :  but  this  objection   ^^^^' 
was  overruled  and  the  testimony  admitted.     The  plaintiffi  then       isa^' 

gave  in  evidence  testimony,  tending  to  prove,  that  the  expense  of ; 

erecting  and  completing  the  bridi^e  amounted  to  $1683,05  ;  and    B'^®^J^°* 
also  proved,  dial  ibe  items  oT  expense  were   ascertained,  and  a  WMtminster. 
Ull  of  pafticdlars  made  out,  as  early  as  the  month  of  April,  1828. 
He  also  gave  in  evidence  parol  tesuroony,  tending  to  prove,  that 
before  the  commencement  of  this  action,  their  agent  made  inqui-  « 

IT  at  fFestminMier  of  respectable  inhabitants  of  said  town,  and 
learning  from  them  that  E.  T.  Cone  was  first  select  man  of  said 
town,  and  had  acted  as  such,  and  also  being  told  the  same  thing 
by  Cone  hinself,delivered  to  said  Cone  the  paper  marked  B,and  de- 
manded of  him  payment  of  the  sum  therein  stated,  as<he  portbn  of 
said  town  of ihe  expense  of  buildingthe  brtdge.  To  which  testimony 
'ihe^defendantsotijected,  on  the  ground,  that  the  fact  of  said  Cone^ 
being  select  man  ought  to  be  proved  by  the  record  ;  and  that  the 
select  men  were  not  proper  persons  to  whom  to  deliver  notice,  and 
that  a  copy  of  the  items,  or  a  bill  of  particulars,  ought  to  have  been  ^ 
furnished  said  town.  AH  which  objections  were  overruled  by  the 
court,  and  die  testimony  went  to  the  jury.  The  defendants  also 
-contended,  and  ^yed  the  court  so  to  instruct  the  jury,  that  the 
plaintifls,  in  support  of  their  issue,  ought  to  prove  that  West-River 
ran  between  two  towns ;  that  tliere  was  a  road  crossing  the  same, 
at  the  place  of  location  of^aid  bridge,  at  ilie  time  of  location  there* 
of.  But  the  court  refused  so  to  do,  and  decided  that  all  ^qiies- 
tions,  relating  to  the  proceedings  contained  in  the  paper  marked  , 
A,  roust  be  considered  as  proved  thereby,  until  the  said  proceed- 
ings were  reversed  by  some  court  of  competent  jurisdiction.  The 
defendants  then  offered  testimony,  tending  to  prove,  that  the  said 
river  did  not  run  between  two  towns,  and  that  there  was  no  road 
at  the  place  of  location  of  said  bridge  :  which  testimony  was  ob- 
jected to  by  the  plaintiffs,  and,  for  the  reason  just  Stated,  rejected 
by  tlie  court ;  and  a  verdict  passed  for  the  plaintifli,  under  the 
charge  of  the  court,  to  recover  the  amount  demanded  in  said  pa- 

r  marked  B,  and  interest  thereon  from  the  time  of  said  demand. 

b  which  charge  and  decisions  the  defendants  excepted." 
**  And  now,  after  verdict,  and  before  judgement,  the  defendants 
move,  that  the  juds^ement  on  said  verdict  be  arrested,  because 
they  say  that  the  plaintiffs^  declaration  is  insufficient,  and  that  the 
tnatters  and  things  therein  contained  are  not  sufficient  in  law, 
whereby  judgement  can  beditly  rendered  on  the  same. 

By  Bradlejft  their  att*y  and  agent.** 

The  motion  in  arrest  being  overruled,  the  defendants  except- 
ed to  the  decision  overruling  the  same^  and  prayed  that  the  case 
might  be  carried  up  to  the  -Supreme  Court  $  which  was  ordered 
accordingly. 

Hie  declaration  and  papers  marked  A  and  B  are  sufficiently 
described  in  the  opinion  of  the  Couftfand  need  not  be  recited  here. 

29 
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WirovAK,      Mr.  Bradley  J  f»r  the  defendants. — In  thisetse  the  defendtnfi 
\^7'    contend,  that  the  proceedings,  on  which  the  action  is  founded, 
BrooMioe     heing  tbose  of  a  special  and  circumscribed  jurisdiction,  and  not 
w-        according  to  the  course  of  the  common  law,  are  (o  be  taken  strict- 
ly ;  and,  if  sufficient  does  not  appear  to  have   been  averred  to 
bring  them  within  the  jurisdiction  of  the  Goromtiiee,or  eooocr  courts 

*  they  shall  be  intended  to  be  without  that  jurisdiction.— -3  Salk. 

216;  Cawp.  528,  Harily  vs.  Hooker;  2  Wile.  16,  Waldeek 
vs.  Cooper;  6  Mod.  324  ;  7  16.  103,  Reignol  vs.  Taylor ;  1 
Sound.  73;  5  Mod. '78,  Cudmore  va.  Tripe;  4  CraneA,  93;  5 
lb.  173.  And  it  is  no  argooient  to  say,  that  the  statute  of  1797 
makes  the  proceedings  conclusive,  none  being  intended  ibereby^ 
font  such  ae  appear  on  their  face  to  be  confornNible  lo  the  slat- 
tite. 

In  this  instance  two  things  were,  by  that  statute,  [which  was 
made  for  the  relief  of  the  towns  bounded  on  Onion  River  ac 
tbe  banks  respectively,  and  leaving  the  river  between  them]  ne- 
cessary to  give  the  jariadiction  :  I.  That  the  river  sliould  be  be- 
tween two  towns.  2.  That  the  bridge  should  be  upon  a  road  cross- 
ing it  at  the  time.  And  both  these  bets  have  been  averred 
and  proved.  Whereas,  in  the  present  case,  no  fact  appears  of 
any  road,  at  the  timer  where  tbe  bridge  was  located,  nor  does  it 
.  appear,  that  tbe  river,  waa  between-two^  towns  :  for  the  statement^ 
that ''  the  river  was  the  boundary  line  of  two  towns,'^does  not  ne- 
cessarily, or  even  probably,  imply,  that  the  river  hself,  or  any  part 
of  it,  lay,  or  ran,  between  two  towns,  as  a  mutual  boundary  at 
one  edge  of  the  river,  leaving  the  whole  river  in  one  town,  would 
satisfy  this  expression.  That  such  was  actually  the  case,  appears 
by  the  statute  of  1820,  chrtp.  33,  p.  41,  annexing  a  part  of  New* 
fane  to  the  town  of  Brookline  ;  and  this  being  not  only  published 
as  a  public  act,  but  the  laws  establishing  the  boundaries  of  towns 
and  counties  being,  in  themselves,  public  acts,  tbe  court  is  bound 
to  take  notice  of  it. — 10  Mass*  Rep.  91.  And,  if  there  was  any 
doubt  on  this  subject,  tbe  defendants  offered  to  remove  it,  by  prov- 
ing, that  such  was  the  state  of  the  river  and  the  road  ;  that  both 
tlie  facts  were  with  tbe  defendants.  It  is  contended,  then,  that, 
on  one  or  the  other  ground,  the  motion  in  arrest,  or  the  one  for 
the  rejection  of  the  proceedings,  ought  to  have  prevailed  :  and  it 
is  submitted,  whether,  in  cases  of  this  kind,  such  copies  can  be 
admitted,  no  provision  being  made  therefor;  and  also,  whether 
tbe  original  proceedings  ought  not  to  have  been  produced.  Tbe 
erder  nuide  was  for  tbe  payment  of  the  several  proportions  to  iha 
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toim  of  A^ooi/tiui ;  aod  iho  plaiotifis  were  permitted  to  abow,  by  ^J^"^^' 
WW  Met  testiiBoajr,  that  the  bridge  was  built  by  the  town  of      1832.  ' 
BroQUine^  and  at  the  expense  of  that  town,  without  notice  or  ap-    Brookiine 
plicatioo  for  building  to  the  other  towns ;  whereas  some  proceed-  wes^fnsMr 
ingB  of  tiMt  town  in  relation  to  said   bridge   ought  to  have  been 
shown  by  the  books  or  records  of  the  town.— 7  Mass.  Rep.  102 ; 
8  lb.  292 ;  10  Jfr.  397.     Be  this  as  it  n^ay,  it  is  apparent,  thai 
Brookiine  could  claim  nothing,  by  suil,  of  Westminsiery  until  no- 
tice 4if 4fbe  excuse  aad  demand  of  payment.     And  it  is  to  be  in- 
«|oired  what  socfa  notice  and  demand  ought  to  be  ?    The  defen- 
dants contend,  that  it  ought  to  be  in  writing,  (6  Mass.  Rep.  501 ;) 
CO  be  so  specific  and  particular,  that  the  defendants  might  know 
ibr  what  the  claim  was  made,   and  might   have  the  means,  by 
knowing  the  items,  of  judging  of  its  fairness ;  because,  as  to  so 
much,  as  they  claim  of  the  defendants,  the  plaintiffs   must  have 
considered  themselves  acting  as  the   agents  of  the  defendants ; 
and  that  it,  abo,  ought  to  have  been  ^^^^^k^^^M^^or  ^ay-y 
\f  it  is  contended,  is,  by  leavinj 


that,  if  it  could  have  been  left  with  a 
on  plaintiffs  to  prove  him  such  on  tri 
circumstances  would  admit,  which 
mitied  bow  far  assumpsit  is  the  prop 

Mr.  Kdloggifortheplainiiffs. — I.  Ii?  1 II  ijWH^ffT^y  the  defen- 
dants,  that  the  court  erred  in  admitting  parol  testimony  to  prove 
the  erection  of  the  bridge  by,  and  at  the  expense  oQ  the  town  of 
Brookiine. 

1-The  erection  of  tlie  bridge  couldiie  proved  only  by  parch  The 
doingsof  the  agen(s,or  persons  employed  in  the  building  of  the  bridge, 
could  be  proved  only  by  parol,  Tliey  are  not  the  proper  sub- 
jects of  record,  and,  consequently,  if  their  proceedings  and  expen- 
ditures were  entered  upon  the  records,  copies  would  not  be  com- 
petent evidence  to  prove  the  same  in  court.  The  only  fact,  then, 
which  could  be  legally  proved  by  the  records,  is  the  appointment 
of  the  agents  or  committee  to  superintend  the  building  of  the 
bridge.  But  can  this  be  material  ?  The  only  liability,  upon  the 
defendant  town,  is  by  force  of  the  judgement  of  the  county  court, 
establishing  the  bridge,  and  settling  the  proportion  of  the  expense 
to  be  born  by  the  respective  towns.  The  liability  under  that 
jadgemeat  is,  to  pay  to  the  town  of  Brookiine  four  twentieths  of 
the  expense  of  building ;  and  there  is  no  liability  to  any  other 
lowo.     The  bridge  is  erected  ;  and  it  is  not  pretended,  that  anj 
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iTiraiiAir,  part  of  the  expense  was   borne  by   fVestminsier,    S*  But  if  the 

1833.  '    Court  should  be  of  opinion,  that  the  fact  of  the  appointment  of  « 

Brookiine    co^^i^^ttee  should  be  proved  by  the  records,  stilly  if  they  are  now 

w  tmi         satisfied  ihat  the  fact  exists,  and  that  it  is  an  ancontroverted  fact* 

*  and  that  opening  the  trial  for  this  reason  wouM  avail  the   party 

nothing,  will  they  grant  a  new  trial  ? 

II.  It  is  insisted  by  the  defendant,  that  the  plaintiff  should  have 
proved  by  the  records,  that  E.  T.  Cone,  to  whom  the  bill  of  ex* 
penditures  was  delivered,  and  of  whom  payment  was  demanded, 
was  a  select  man  of  Westminster  ;  and  further,that  the  select  men 
are  not  the  proper  persons,  to  whom  the  notice  should  have  been* 
delivered. 

]'•  Cone  declaring  hrmself  one  of  the  sefect  men,  and  actfng  at 
such,  and  being  recognised  by  the  people  of  Westminster  as  such, 
is  sufficient  evidence  of  the  fact,  so  far  as  the  public  are  concern- 
ed.— 3  Johns.  Rep,  426  ;  Cowen's  Justice^  572  ;  2  Camp.  R. 
13]  ;  12  Johns.  Rep.  296;  3  Camp.  433.  2.  The  select  men 
are  the  proper  persons,  to  whom  the  notice  should  be  given.  They 
have,  by  statute,  the  general  management  of  the  affairs  of  the 
towns,  and  particular^  all  the  pKudential"  concerns.  To  whom 
could  notice  with  more  propriety  be  given  ?  In  all  matters  relatmg 
to  the  poor,  the  statute  requires  notice  co  the  overseers  of  the  poor ; 
and  why  ?  Because  the  statute  has  assigned  to  them  that  branch 
of  business.  All  duties  and  business  devoWing- upon  towns,  and 
not  particularly  assigned  to  others,  it  is  believed,  devolve  upon 
the  select  men  as  the  general  agents  and  guardians  of  the  town. 
3.  But  it  is  believed  that  no  notice  in  this  case,  prior  to  the  com- 
mencement of  the  suit,  was  necessary,  the  statute  not  requiring 
any.— 1  CAiWy,  320. 

III.  It  is  insisted  by  the  defendants,  that  the  plaintiff  ought  to 
have  proved,  that  West-River  ran  between  two  towns,  and  that 
there  was  a  road  crossing  the  same  at  the  location  of  said  bridge. 

1 .  Those  facts  were  settled  by  the  judgement  establishing  the 
bridge  ;  and  the  facts  thus  found  and  establislied  cannot  be  con* 
troverted  in  this  coirateral*  way.  2.  The  judgement  has  never 
been  reversed ;  and  every  fact  found  by  the  judgement,  is  concht* 
sive  upon  the  parties,  while  it  remains  in  force.  3.  The  judge* 
ment  of  a  court  of  competent  jurisdiction  cannot  be  coHateraHj 
impeached  ;  it  must  be  set  aside  either  by  an  appeal,  writ  of  error, 
or  petition  for  a  new  trial. — 6  Wheat.  Rep.  109;  3  Oall.  R^. 
216;  13  Johns.  Rep.  141,  Hoyt  rs.  Gebtan  *,  4  Day,  SSI, 
6cadruhv9.  Thompson  ;  }  do.  170,  B^k  vs.  Sheldon  \  t  im^ 
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9M,  Rotkwdl  Tfl.  Shddon ;  1  Con.  Rep.  7,  Canaan  vs.   Grten-  ^^J^^"* 
wood  Ivmfikt  Co.  ;  PuikU  Rep.  69  ;  1  Salk.  290 ;  3  Salk.      'iSS?' 

492.  BrookIiD» 

As  to  the  motion  in  arrest^— all  defects,  which  can  only  be  ta-  ^estSaiMur. 
ken  ad  vantage  of  by  special  demnrrer,  are  cured  by  verdict. — I 
Sw*  Dig*  776.  If  it  appears  from  the  declaration,  that  the 
plaintiff  has  a  cause  of  action,  but  has  set  it  forth  in  a  defeciire 
manner,  it  will  be  aided  by  verdict. — i  Ttrm.  Rep.  145 ;  1  Sv>^ 
Dig.  ut  supra. 

Hutchinson,  C.  J.,  pronounced  the  opinion  of  the  Court,  as 
follows: — Thi?  is  an  action  of  aMiijn;i«i/,  brought  toreco\*er  four 
twentieths  of  the  monies,  expefided  by  the  town  of  Brookline^  in 
erecting  a  bridge  across  West-River,  between  Brooklint  and 
New-Fane.  The  plaipiifls  set  forth  in  their  declaration,  the 
particulars  of  their  proceedings  before  the  county  court,  which, 
they  contend,  entitled  them  to  recover.  They  declare,  that 
the  inhabitants  of  said  town  of  Brooklint  had  petitioned  the  coun- 
ty court,  by  petition  in  writing,  be,  and  stating  therein,  that  there 
was  a  public  road  leading  from  the  county  buildings  in  said  New- 
Fane,  across  West-River,  at  or  near  the  fording  place,  known  by 
the  name  of  Flint's  fording,  to  the  dwelling  house  of  Benjamin 
Ormsbee,  in  said  Brooklint ;  and  that  the  said  West-River,  where 
the  said  public  road  crosses  the  same,  is  the  boundary  line  be* 
tween  the  said  town  of  Brooklinty  and  New-Fane  ;  and  that  it 
was  necessary,  not  only  for  the  convenience  and  accommodation 
of  the  said  towns  of  Brooklint  and  New-Fane,  but  for  the  public 
generally,  that  a  bridge  should  be  erected  across  the  said  West- 
River,  at  or  near  where  the  said  public  road  crosses  the  samCi 
and  that  the  said  town  o( Brooklint  and  New-Fnne,  had  attempt- 
ed to  agree  upoo  the  time  and  place  for  erecting  said  bridge,  and 
also  upon  the  proportion,  which  each  of  said  towns  ought  to  pay 
towards  the  expense  of  building  said  bridge,  but  had  failed  to 
agree  upon  the  same ;  and  that  the  towns  of  Wtstmintttr  and 
Putney,  in  said  county  of  Windham,  they  being  towns  adjoining 
said  town  of  Brooklint^  would  be  particularly  benefited  by  the 
erection  of  said  bridge,  and  ought  to  pay  a  proportion  of  the  ex- 
pense of  building  the  same  ;  and  praying  for  the  appointment  of  a 
disinterested  and  judicious  committee,  to  view  the  premises,  to  de- 
signate the  place  where  the  said  bridge  should  be  erected,  and 
determine  what  proportion  of  said  expense  each  of  said  four  towof 
eogbt  to  pay  :  and  further  set  forth  a  regular  citation  to,  and  ser- 
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pon,  iIm  said  Tour  icnma,  citing  ilicm  to  spprar  bebra  md 
1  court,  and  show  cause  against  the  granting  sf  aaid  petition, 
jriher  set  forth  a  regular  proceeding  before  said  court  on  taid 
n,  the  appoininKni  ofa  commiiiee,  their  report  tosaid  court, 
ions  to  seid  report,  and  the  accspunce  of  the  same,  and  ihs 
of  said  court  for  the  erection  of  said  bridge,  and  assessing 
laid  town  of  Wetimauter,  as  their  portion  of  the  eipetise  of 
)g  said  bridge,  tiie  same  rate  now  dannandad  in  this  suit :  and 
r,  that  said  Broakline  had  erected  said  bridge,  and  given 

to  said  Wettmitititr  of  llie  expense,  and  demanded  pay- 
ifiheirporiionoftlie  same.  This  statement  drawn  fromtha 
1  referied  to,  render  intelligible  the  points  named  in  the  ex- 
ns.  These  exceptions,  and  also  a  motion  in  arrest,tbat  was 
lied  in  the  county  court,  hare  now  been  argued,  and  we  have 
inder  consideration.  This  motion  in  arrest  depends  upon  iba 
nn,  what  force  there  is  in  said  order  of  the  county  court  for 
action  of  said  bridge,  and  apportioning  the  expense.  If  that 
is  binding  upon  the  pariies,ilie  declaration  is  good ;  otherwise, 
for  it  is  paiticularly  dtscribed  in  the  declaration  as  the  foun- 

of  the  action. 

e  case  shows  an  objection  raised  to  the  parol  proof  of  the 
lofihe  town  of  BrooUmf  in  erecting  the  bridge.  It  isurg- 
at  record  proof  should  have  been  adduced.  We  see  no  rea- 
rhy  the  proceedings  and  order  of  the  county  court  do  not 
-ecord  evidence  of  the  doings  of  the  town  thus  far.  Thai 
I  seta  forth,  that  the  inhabitants  of  the  town  petitioned,  &c, 

objection  appears  to  have  been  taken  on  the  hearing  of  that 
n,  to  require  proof  how  the  said  inhabiiants  acted,  whether 
leeting  regularly  warned  for  that  purpose  or  not,  all  thus  far 
be  presumed  regular.     The  actual  erection    of  the  bridge 

only  be  proved  by  parol.  And  whether  the  town  bad 
heir  workmen  for  such  erection,  or  had  contracted  by  rots 
iemeeling,duty  warned  for  that  purpose;  or  whether  (be  select 
or  other  inhabitants  stood  personally  bolden,  in  behalf  of  the 

to  those  workmen,  is  what  concerns  ihcm  rather  than  the 
of  WtMtminiHT,  If  too  large  a  sum  was  charged  upon 
m'lMfer,  either  by  the  folly  or  extravagance  of  BrookUnt,  the 
iioD  to  that  itiigbt  he  raised  in  defence  of  this  action.  But  the 
ihows  no  disptite  about  that.  Thia  objection  cannot  anil. 
!  also  overrule  the  objection  to  the  proof  adduced,  to  show, 
'one  was  selectman  of  fVetlmintter,  when  notice  was  given 
f  this  claim,  and  payment  demanded.     Tbe  proof  was  ratbtr 
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li^t.  He  was  repuied,  and  professed,  to  be  selectman,  and  afoted  Winuham, 
as  such  in  receiving  the  notice.  Nothing  was  wanting,  but  fur-  isss. 
tber  proof  of  his  acting  in  that  office  on  other  occasions.  But  it  BrookUne 
•eems,  that  the  man,  wlio  went  to  give  notice,  enquired  of  some  WMtminfiter 
of  the  iohabitants  of  Wutminster  who  was  their  first  select  man  ? 
and  was  inforioed  that  tt  was  Mr.  Cone,  and  he  found  him,  and  ask- 
ed him  if  he  was  such  ?  and  received  an  affirmaiive  answer,  it 
would  have  been  so  easy  for  either  party  to  have  saved  the  trou- 
ble €kf  the  present  argument,  upon  this  point,  by  producing  a  copy 
of  the  record,  showing  who  were  selectmen -at  that  ime,  it  is  rather 
CO  be  wondered  at,  that  it  was  not  done.  Tliis  objection  bears 
loo  lightly  upon  the  justice  of  the  case,  to  require  a  new  trial,  un* 
der  siicfa  circumstances.  We  consider  the  notice  was  correctly 
given  to  the  select  men,  and  the  tbwn  clerk  was  not  the  person  to 
receive  such  notice.  The  select  men  have,  by  statute,  the  care  of 
the  prudential  affairs  of  the  town.  They  were  the  persons,  who 
shottM  decide,  whether  payment  should  be  made,  or  a  suit  defen- 
ded, or  whether  they  would  warn  a  town  meeting,  and  refer  the 
subject  to  the  inhabitants  when  together.  No  such  powers  are 
^hren  to  tlie  town  clerk  ;  and  there  seems  no  reason  for  giving 
him  tlie  notice,  unless  it  be  the  presumption,  that  he  would  care- 
fully coummunicate  the  same  to  the  select  men. 

The  principal  point  in  the  case,  seems  to  be  what  relates  to  the 
validity  of  the  order  of  the  county  court,  made  on  the  petition  of 
the  inliabitants  of  ^roo^/tne,  and  the  extent,  to  which  it  is  binding 
upon  the  parties  in  this  action.  And  there  can  be  no  doubt  of  its 
binding  force,  so  far  as  it  extends,  if  the  court  that  made  it,  had 
jorisdiction  and  power  to  make  such  an  order,  and  had  the  subject 
regularly  beiore  them. 

But  the  defendants  contend,  that  West  river  was  not  betweei^ 
New-Fane  and  Brookline,  in  such  a  sense  as  to  bring  the  case 
wiibin  that  statute,  which  authorizes  the  court  to  assess  other 
towns,  benefited,  with  any  part  of  the  expense  of  erecting  the 
bridge.  This  objection  is,  that  the  whole  river  does  not  lie  be- 
tween the  two  towns,  but  the  northeastwardly  edge  of  the  river  is^ 
the  boundary  line.  On  examining  the  statute,  wliich  set  oft  to 
Brookline  a  portion  of  the  township  of  New- Fane,  we  find  the 
boundary  to  be  as  above  mentioned  ;  so  tW  the  whole  river,  at 
least  in  low  water,  is  in  New-Fane.  It  is  contended,  that  the 
statute  in  question  was  made  with  a  special  reference  to  the  town» 
lying  upon  Onion  river,  neither  of  which  includes  the  river,  accor- 
ding to  charter  boundaries,     it  will  be  of  no  use  for  this  Court  to 
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/w'"^*''  ^^''i^^^u''^  ^^^^  particular  cases  the  legislature  had  in  view,  who« 
1832.  '  they  enacted  the  provision,  that,  ''  when  a  rirer  runs  between  tvro 
Brookiine  towns,  they  shall  jointly  erect  and  keep  in  repair  all  necessary 
WMcmlnster  '^I'^^S^s  *  ^^^  Other  towns,  particularly  beneOied  hf  such  bridge 
or  bridges,  may  be  assessed,  by  the  county  court,  with  a  portion 
of  the  expense,'*  We  must  give  a  construction  to  the  statute  io 
reference  to  its  plain  import,  and  the  cases,  that  come  equally  with* 
in  its  spirit  and  meaning.  When  a  river  runs  between  two  towns 
in  the  sense  that  Onion  river  does,  neither  town  can  erect  a  bridge 
across  it,  without  placing  some  part  ofit  in  the  other  town.  The 
travellers  literally  go  out  of  one  town  into  the  other,  by  crossing 
such  bridge.  In  this  respect,  there  is  no  difference,  whethec  the 
river  is  in  neither  town,  as  Onion  river,  or  is  all  in  one  town,  as 
West-River  is  in  New-Fane.  New-Fane  may  erect  a  bridge  to 
the  line  o( Brookiine;  and  it  cannot  be  kept  there  through  any 
flood  ;  nor  could  it  admit  of  travelling  across  it  while  there,  with* 
out  being  extended  many  feet,  if  not  some  rods,  into  Brookiine* 
The  two  towns  must  unite  in  erecting  the  bridge,  or  there  will  be 
none  erected.  This  river  runs  sufficientiv  between  the  two  towns 
to  give  the  county  court  jurisdiction  over  the  subject  matter  of  the 
petition  of  the  inhabitants  of  J?rooA/t/ie,  upon  which  they  acted,  in 
making  the  order  in  question. 

It  is  further  urged,  as  an  appendage  to  this  objection,  that  the 
order  does  not  place  the  bridge  where  there  was  any  road  at  the 
time,  nor  within  the  space  described  in  the  petition.  The  peti- 
tion prays  for  a  bridge  to  be  erected  at  or  near  a  certain  ford-way. 
It  is  said,  this  is  ninety  rods  further  up  the  river  than  that  ford- 
way  ;  and  so  it  appears  by  the  record  of  the  comroittee*s  report. 
^  The  fact,  also,  appears,  that  there  was  a  road  on  each  side  of  the 

1^  river,  and  pretty  near  the  river  too,  as  far  up,  as  where  the  brhtge 

was  located  ;  and  no  very  safe  and  convenient  place  for  a  bridge, 
nearer  said  ford-way.  Now,  the  question  arises,  was  this  bridge 
located  at,  or  near,  said  ford-way,  within  the  meaning  of  said  pe* 
tition,  and  wjthin  the  object  contemplated  by  the  statute,  to  provide 
a  bridge  to  accommodate  the  road,  which  crosses  the  river  at  said 
ford-way  ?  Upon  this  question,  it  is  evident,  no  statute  should 
regulate  the  erection  of  bridges  m  such  manner,  as  to  compel  their 
erection  exactly  upon  an  existing  road,  whether  such  bridge  could 
foe  kept  there  or  not.  There  would  be  some  power  to  locate  the 
bridge  in  a  safe  and  convenient  place,  if  such  can  be  found  so 
near  as  to  accommodate  the  travel  upon  such  road.  A  careful 
examination  of  the  statutes  upon  this  subject,  shows,  that  tbeie- 
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pshiure  were  not  wbqily  unmindful  oftbe  iinponanceof  suchit  Wiudham, 
proTisioD.     Although  the  beginning  oftbe  fourteenth  section  (see       im'^* 
page  432,}  speaks  only  of  a  case  where  a  bridge  becomes  neces-  BrooWine 
sary  upoa  a  j>ublic  road  across  any  river  hc^ ;  yet  it  enacts,  that  ^    *''.* 
the  committee  roust  ascertain  and  report  whether  such  bridge  is 
ueceasary^  and  also  at  what  place  the  same  ought  to  be  erected* 
This  would  be   without  meaning,  if  the  legislature  still  intended 
that  the  bridge  should,  at  all  events,  be  placed  exactly  where  the 
road  crossed  the   stream.    If  the  committee  had   a  right  to  fix 
-aoy  other  place  for  the  bridge,  than  where  the  road  crosses  the 
river,  their  having  done  so  in  this  case,  and  the  court,  which  alone 
could  act  upon  the  subject,  liayini;  confirmed  their  location,  that 
is  <»»iclusive  upon  the  parties,  whether  the  committee  acted  judi- 
ciously or  not.     But  we  hear  no  complaint  against  the  prudence 
oftbe  location,  if  the  committee  kept  within  their  powers. 

Other  difficuhies  have  been  urged,. more  embarrassing  to  the 
€k>uri,  than  those  now  disposed  of.  It  is  urged  that  nothing  in 
the  statute,  or  in  the  order  of  the  court,  authorized  the  town  of 
Brooklixe  to  m^ike  the  whole  bridge,  and  then  recover  of  other 
towns  their  , proportion  oftbe  expense  :  but  each  town  must  be 
compelled  by  indictment  to  perform  its  duty,  enjoined  by  the  order 
ofcourt.  Thisobjection  is  somewhat  imposing ;  and  yet,if  this  pre* 
vail,  the  other  provisions  of  the  statute  can  be  of  little  use.  That 
four  difierent  towns  can  be  compelled  to  act  in  concert  in  erecting 
a  bridge,  is  not  a  jupposable  case.  There  must  be  some  way  to 
compel'tbemall  to«mploy  one  common  agency  in  building,  or  pay 
their  money  into  one  common  fund  for  that  purpose ;  or  one  town 
must  build  the  bridge,  and  receive  of  the  other  towns  their  sever- 
al  portions,  or  there  will  never  be  a  bridge.  The  statute,  provi- 
ding that  a  fine,  assessed,  shall  be  expended  by  a  committee  in 
repairs,  seems  to  provide  for  a  common  agency  to  expend  the 
money,  in  the  cases  to  which  it  relates.  But  this  statute,  in 
terms,  applies  only  to  the  repairing  of  roads  and  bridges ;  not  to 
the  erecting  of  bridges.  And  rhe  statute  of  1821  allows  indict- 
ment for  not  making  roads.  It  does  not  name  the  making  of 
bridges.  Indeed,  the  erecting  of  such  bridges  as  need  any  atten- 
tion, otherwise  than  as  a  part  of  the  road,  seems  to  be  treated,  in 
our  statutes,  as  a  separate  branch  of  the  road  concerns.  All  the 
provisions  of  the  statutes,  that  are  not  exclusively  confined  td'*' 
this  branch,  use  expressions  suited  nione  to  cases  of  individual 
towns.  There  is  no  expression  in  any  of  the  statutes,  which 
seems  to  indicate  that  the  legislature  thought  of  enforcing,  by  in- 
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Wf  HDBAK,  ^tment,  the  making  of  a  brrdge,  when  several  towns  were  to  do 
1832.  h.  All  the  expressions  used  upon  this  branch  are  better  adapted 
Brooklwe  ^  ^'*®  collection  of  the  money  from  the  towns  that  are  petitioners. 
WMtm^ter  ^^*  *"  expression  is  used,  that  supposes  the  towns,  that  are  peti- 
tioners, dre  to  perform  any  of  the  labor,  or  have  any  of  this  care 
in  erecting  the  bridge.  All  the  expressions  used  on  the  subject, 
seem  to  suppose  tiiat  the  towns  will  pay  their  proportion  of  the 
expense.  Some  of  these  win  be  h6tfc«$d*  One  is  a»  follows  r 
**  Snch  committee  shall  assess  the  towns,  that  will  be  particularly 
bene6tted  by  the  bridge,  for  the  expense  of  building  the  same,  m 
proportion  to  the  benefits  they  will  probably  receive  thereby." 
"  And  the  court  shall  award  and  adjndge  such  costs,  as  to  them 
shall  appear  just  and  equitable."  There  are  two  provisos : 
"  Provided,  that  no  town  siiall  be  liable  to  pay  the  expense  of 
building  such  bridge,  until  after  the  expiration  of  one  year  from 
the  rendition  of  such  judgement  as  aforesaid."  "  Provided  also, 
that  none,  btit  those  notified,  shall  be  assessed  for  the  expense  of 
building  such  bridge." 

What,  then,  should  be  the  mode  of  giving  effect  to  this  stafnte. 
If  by  indictment^k  mual  be  by  the  common  law,  or  by  an  extea« 
sion  of  the  statute  beyond  its  express  provisbns.  One  statute  en- 
forces a  compliance  with  the  order  of  tlie  eoimty  court,  by  a  pen- 
alty of  five  dollars  a  month  oix>n  the  select  men.  A  scire  fadas 
has  been  suggested  as  a  remedy.  But  there  has  been  no  judge- 
ment against  the  town  of  We$im%nster^  which  ascertained  and  set- 
tled the  amount  they  were  hoTden-  to  pay.  The  proportion  only 
was  settled  by  the  order*  The  remedy  must  be  such  as  willaA- 
mit  the  amount  to  be  litigated.  That  is  a  proper  subject  for  a  Jury 
trial.  The  present  action  of  assumpsit  is  as  fit  a  remedy  as  any 
that  has  been  mentioned.  And  it  seems  pertinent,  that  the  town, 
complaining  and  procuring  an  order  in  their  favor,  against  the  oth- 
er towns,  should  be  aseisted  xo  obtain  the  eflTect  of  the  decision  in 
their  favor.  This  must  be  the  remedy,  or  there  is  none,  bur  what 
is  attended  with  as  great  or  greater  difficuhies,  than  any  presented 
in  the  present  case« 

As  the  statutes  seem  to  have  comprised  within  them  an  entire 
system  with  regard  to  roads  and  bridges,  it  is  not  a  clear  case  that 
jM  indictment  ean--  be  sustained,  to  compel  an  erection  or  repair 
in  a  case,  where  it  is  not  prescribed  in  some  of  these  statutes. 
The  rule  of  strict  construction  in  criminal  prosecutions  may  be 
urged  with  much  weight  against  such  a  proceeding.  Whereas,  in 
:ibe  civil  remedy,  sought  by  this  action,  the   plaintiffs  are  entitled 
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to  a  Bberal  coostructton  in  favor  of  their  rights,  when  they  have  ^'ndhav, 

expended  their  money,  and  the  object  of  the  public  is  thereby  ef*  1833.  ' 

fecled.     The  defendants,  also,  are   eryoyiog  the  very  benefit  of  Brookiine 
this  expenditure,  which  was  comeroplated  as  a  reason  for  asSessiag  westratnstM- 
iipoa  them  a  portion  of  the  expense. 

The  judgement  of  the  county  court  is  affirmed 


Albe  Davison,  petitioner,  ot .  The  State  ot  VcAHoiir.  Oramok, 


A  pdbUofMr  has  tw  ciaim  in  law,  or  eQuity,  or  by  any  analuj^  to  the  principles  of  law 
or  equity,  against  ihe  Mate,  for  monies  lie  bai)4>een  compelled  to  pay  in  consequence 
•f  bein^  bail  for  ene,  wbo  obtained  an  aot  of  suspensioni  and  departed  from  the  lib- 
erties of  the  prison,  and  the  act  of  suspeasion  has  been  adjodged  to  be  uncoostku- 
tioaal. 

The  petitioner  presented  his  petition  to  the  county  court,  at 
Oiscember  term,  1831,  pursuant  to  tlie  provisions  of  the  statute  of 
i8SU  The  county  couit  decided  againsthiai,  and  lie  excepted  to 
(heir  decision,  and  brought  his  case  up  to  this  Court  under  the 
provisions  of  said  statute.  The  facts  found  by  the  county  court, 
and  citified  in  the  bill  of  exceptions  are  these  :  In  the  fall  of  the 
year,  1821,  one  Charles  Preston,  of  Brookfield,  was  a  prisoner 
within  tbe  liberties  of  Chelsea  jail,  and  the  petitioner  was  his  sure- 
ty to  the  aberift  for  tbe  liberties.  He  was  imprisoned  on  an  ex- 
ecution in  favor  of  Alden  Spooner,  then  of  Windsor.  Preston, 
without  the  consent  or  knowledge  of  Davison,  petitioned  the 
legislature  for,  and  obtained,  an  act  of  suspension,  in  what  had 
been  the  usual  form  of  such  acts,  freeing  his  body  from  arrest  or 
imprisonmeot  for  five  years;  and  purporting  to  authorize  him  to 
leave  ^aid  liberties,  upon  his  lodging  a  true  and  attested  copy  of 
said  act  with  the  keeper  of  the  prison.  He  accordingly  lodged 
such  copy  will]  the  jailer,  and  departed  from  the  liberties.  Da- 
vison was  afterwards  sued  on  said  bond,  and  made  defence  ;  but 
tbe  court  adjudged  against  him,  on  the  ground  that  said  suspension 
act  was  unconstitutional ;  and  he.was  obliged  to  pay,  and  did  pny, 
the  whole  debt,  amounting  to  about  six  hundred  and  sixty  two  dol- 
lars, besides  his  cost  of  defending  the  suit.  Afier  collecting  all, 
that  could  probably  ever  be  collected  of  Preston,  there  remained 
due  to  the  petitioner  upwards  of  three  hundred  and  fifty  dollars. 
The  prayer  of  the  petition  was,  that  the  court  would  allow  him  this 
sum  against  tbe  state,  according  to  the  provisions  of  the  statute  of 
1831.  That  statute  authorized  the  court  to  make  this  allowance 
against  tbe  state,  if  they  found  the  petitioner  entitled  to  such  relief^ 
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Orakck, 

MTarchf 
1933. 

Dayiaon 

vs. 

The  State. 


eithtr  hgalTy^  or  in  analogy  to  the  principles  of  law^  or  according 
to  the  principTes  of  justice  and  equity. 

Mr.  Cutting,  for  the  petitioner^  after  presenting  a  full  view  of 
the  facts  in  the  case,  argued  as  follows : 

All  these  facts  the  Court  say,  "  we  have  no  diSicalty  in  find"- 
ing;"  and  the  only  question  presented  to  the  Court  is,  whether 
ibese  facts  do  *'  legally,  or  in  analogy  to  legal  principles,  or  accor* 
ding  to  the  principles  of  justice  and  equity,"  entitle  the  petitioner 
ro  remuneration  from  the  state. 

We  are  not  now  to  enquire,  whether  the  act  in  question  is  in 
fact  unconstitutional  or  not.  It  has  been  decided  to  be  unconsti- 
tutional, and  that,  in  the  words  of  the  statute,  entitles  the  petitioner 
to  claim  remuneration.  It  is  no  matter  whether  the  legislature 
exceeded  their  authority  in  passing  the  aet,  or  whether  tlie  Court 
erred,  or  were  corrupt,  in  decidmg  it  unconstitiitionar ;  in  ePther 
case,  the  petitioner's  claim  was  equally  good.  Both  the  legisla^ 
cure,  and  the  judiciary,  are,  in  their  sereral  spheres,  the  state  of 
Vermont.  The  legislature  fs  the  state  in  its  legislative  capacity  ; 
and  the  Supreme  Court  is  the  state  acting  jtfdiciaUy.  Both  are 
vested  with  the  authority  o(  the  state,  which  no  individual  eanv 
with  impunity,  resist.  And  whether  the  general  assembly  or 
the  court  erred,  is  of  no  consequence  to  the  petitioner :  his  money 
has  been  forced  from  him  by  the  authority  of  ike  state  of  Fer- 
moni  f  and  the  question  is,  whether  the  authority  of  the  state  of 
Vermont  wHl  restore  it.  Whether  this  Court  will,  because  they 
have  the  power,  say  to  the  petitioner,  **  you  have  no  remedy ;  you 
cannot  compel  the  state  to  do  you  justice ;"  or,  m  the  hinguage  of 
the  county  court,  your  claim  is  not  legally  binding  on  the  stale  ; 
for  the  legislature,  hi  passing  the  act  complained  of,  exceeded 
their  powers  ;  and  the  law  snys,  ^*  the  principal  is  not  bound  by 
the  acts  of  hfs  agent,  unless  the  agent  keep  strictly  within  his  pow- 
ers." Or,  will  not  this  Court  rather  say,  the  cold  maxims  of  mu- 
nicipal law  are  wholly  inapplicable  to  the  present  case ;  for,  as  a 
sovereign  st«ite  is  not  amenable  to  any  human  tribunal,  so  neither 
are  its  actions  determined  by  any  human  law,  but  solely  by  its  own 
sense  of  what  is  Just,  of  what  is  right,  ofwhat  is  becoming  its  own 
dignity.  The  sovereign  state  of  Vermont  has,  by  the  fault  of  its 
legislature  or  judiciary,  no  matter  which,  occasioned  a  loss  to  this 
petitioner ;  and  it  is  just  and  right,  and  becoming  its  own  dignity, 
that  the  sovereign  state  of  Vermont  should  make  him  renHinera*- 
tion.  It  is  not  contended,  that  tliis  claim  "  is  legally  binding  on 
the  state."     Lsiws  are  binding  on  subjects  only,  not  on  the  sore- 
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reign.     Sovereign  power  is  above  the  reach  of  law.    Yet  "tliese,'*    ?J*"T^* 
(in  the  language  of  Sl  Paul^  too  often   forgotton,)  '*  not  having       1833. ' 
the  law,  are  a  law  to  themselves ;"  they  are  bound  by  the  nmnu-     jj^yigon 
table  principles  of  right  and  justice,  which  are  equally  obligatory   The*s'tate 
on  the  sovereign  and  ihe  subject. 

We  come  then  to  enquire  whether  this  claim  is,  in  the  words  of 
the  statute,  "  according  to  the  principles  of  justice  and  equity^, 
binding  on  the  state."  And  here  it  may  be  well  to  examine 
ihe  relation  that  exists  between  the  state  and  a  citizen.  Is  it 
that,  which  exists  between  two  citizens,  two  equals  ?  By  no  means. 
It  is  rather  the  relation  of  parent  and  child ;  of  superior  and  infe* 
rior ;  of  sovereign  and  subject.  "  Patria  nostra,^*  says  Cicero, 
**  quae  est  communis  patens  omnium  nostrum"  The  parent  has 
the  right,  and  the  power,  to  control  the  actions  of  his  child,  and  is 
bound  to  protect  and  indemnify  his  child  while  acting  in  obedi- 
ence to  his  commands.  So  the  state  has  a  right  to  enact  laws, 
for  regulating  and  controlling  the  conduct  of  its  citizens,  and  the 
power  to  enforce  obedience  to  those  laws^  and  is  equally  bound  to 
protect  and  indemnify  the  citizens  m  rendering  that  obedience. 
The  parent,  though  not  bound  by  his  own  laws,  is  bound  by  a 
higher,  tlie  law  of  the  state;  So  the  state,  though  not  bound  by 
Its  own  laws,  is  bound  by  a  higher,  the  law  of  God,  the  principles 
of  justice  and  equity,  the  eternal  rule  of  right.  But  what  are 
^  the  principles  of  justice  and  equity."  What  did  our  legislature 
mean  by  use  of  these  words  in  the  statute,  under  which  this  petr* 
tioner  claims  ?  Did  they  mean  that  justice,  which  is  to  be  ob* 
tained  in  a  court  of  law,  or  that  equity,  which  is  meted  out  in  our 
courts  of  chancery  ?  Did  they  mean  to  say  to  this  Court,  **  rf 
you  shall  be  of  opinion,  that  the  petitioner  could  sue  the  state  at 
law,  or  bring  his  bill  in  chancery,  and  enforce  his  claim,  you  may 
order  remuneration  ?  By  no  means.  The  legislature  knew  that 
the  state  could  not  be  impleaded  in  a  court  of  law,  or  equity. 
They  must,  therefbte,  have  intended  the  expression,  "  principles 
of  justice  and  equity,"  to  be  taken  in  its  most  general  and  com* 
prehensive  sense.  And  what  is  that  sense  ?  **  Justice,"  says  the 
Cydopedin^  *^  in  a  general  sense,or  iinmriaZ  justice,  comprehends 
the  whole  duty  of  man  to  God,  to  his  neighbor  'and  to  himself. 
Justice,  in  a  more  restricted  sense,  and  considered  as  a  social  vir- 
tue, denotes  a  constant  desire,  or  inclination,  to  give  every  one 
bis  due ;  or  a  habit,  by  which  the  mind  is  disposed,  and  deter- 
mined, to  give  every  oae  his  own."  And  "  equity,"  as  defined 
by  OroiiuMj  **  is  the  correction  of  that,  wherein  the  law,  by  reason 
of  its  universality,  is  deficient."    Or,  in  the  language  of  Si.  Paul^ 
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again,  '<  what  the  law  could  not  do,  in  tliat  it  was  weak,*'  equity 
steps  in  to  accoinplisb. 

L#et  us  apply  the  principles  of  justice  and  equity,  as  berede6n« 
ed,  to  the  present  case.     And  can  there  b«  a  doubt,  that  tiie  stale 
must  remunerate  the  petitioner  ?  The  first  duty  required  orcitiseos, 
is  obedience  to  the  laws  of  the  land :  and  this  duty  is  not  only  en- 
joined by  the  laws  of  the  land,  but  by  the  law  of  God.    It  is  not 
only  a  civil,  but  a  religious  duty.     '*  Let  every  soul  be  subject  to 
the  higher  power ;  for,  the  |x>wers  that  be  are  ordained  of  God." 
"  Observe  every  ordinance  of  man  as  unto  the  Lord,"  or  as  a  re- 
ligious duty.     In  the  present  case,  the  legislature  passed  an   act, 
wliich,though  deemed  constitutional  at  the  time,  has  since  been  de- 
cided unconstitutional.     The  petitioner,and  all  connected,  render- 
ed  due  obedience  to  that  law,  as  they  were  bound  to  do ;  and,  as 
a  necessary  consequence,  the  petitioner  has,  by  the  laws  of  the 
land,  been  de{)rived  of  a  great  share  of  his  property  ;  and  now, 
who,  upon  principles  of  justice  and  equity,  shall  sustain  this  loss? 
Ifthis  were  a  case  between  two   citizens,   would  not  the  whole 
world  answer,  he,  who  caused  the  loss,  must  bear  it  ?  I  fall  a  tree 
upon  my  own  lot,  and  contrary  to  my  intention,  it  falls  across  tlie 
fence,  and  kills  my  neighbor's  catde.     Who  must  sustain  the  loss  ? 
Not  only  the  principles  of  justice,  but  our  courts  of  law,  %%y^  I 
roust  bear  it.     And  why  ?  Not  because  I  intended  ray  neighbor 
barm  ;  but  because,  through  my  act,  the  loss  occurred.     So  if  I, 
unintentionally,  drop  fire  in  my  neighbor's  barn,  by  which  it  is 
consumed,  I  must  pay  the  damage  ;  because  I  occasioned  it.  And 
suppose  I  direct  my  son,  or  my  hired  labourer,  to  go  to  such  a  lot, 
and  cut  such  a  particular  tree  ;  and  he,  not  doubting  my  right  to 
ibe  tree,  obeys :  but  it  happens  the  tree  is  on  my  neighbor's  land, 
and  my  labourer  is  prosecuted,  and  amerced  in  a  fine  and  costs. 
Though  the  policy  of  our  laws,  for  the  prevention  of  trespasses, 
gives  him  no  remedy  upon  me,  would  tbose.laws  justify  me  here- 
After,  at  that  tribunal,  where  not  the  ^*  policy  of  the  law^  but  the 
principles  ofjuiiicei^  dictate  the  decree  ?  And  would  not  the  whole 
world  indignantly  cry,  zlauM  upon  ine,if  I  refused  to  repay  him  ev- 
ery farthing  he  bad  expended  ?  And  should  I  attempt  to  shuffle 
and  reply,  '^  I  verily  tiiought  the  tree  was  mine  ;"   *'  no  matter," 
would  be  the  answer ;  ''  you  caused  the  act  to  be  done,  and  >ou 
must  bear  the  consequences."    The  state  of  V^rrOKMit,  in  their 
legislative  ca^Mcity,  -have  mistaken  their  powers,  and  passed   an 
untODStitutional  act,  which  has  brougjht  a  Ireavy  loss  upon  this  pe- 
titioner ;  and  s&asie  /  shame  /  be  to  the  state,  if  tliey  do  not  remu- 
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nente  liicn.     I  trouble  no  man's  books  for  autliorities  in  ibis  case  :    ^^alth' 
I  appeal  to  no  authorities  in  a  case  So  plain.     God  has  implanted       1832/ 
ill  all  bis  intelligent  creatures  a  sense  of  right  and  wrong  ;  and  to  '"uv^Imo' 
ibm  sense,  in>planted  in  rlie  breasts  of  this  honorable  Court,  I  ap*  xha  slate. 
peal  for  support  in  the  positions  I  have  taken. 

We  have  thus  far  presented  the  case  as  between  two  citizens*- 
two  equals.  But  take  k  as  it  is ;  the  state  and  the  petitioner,  stand- 
ing to  each  other  in  the  relation  of  parent  and  chi1d,or  sovereign  and 
subject ;  and  are  not  the  obligations  of  the  state  to  remunerate  the 
pethioner  strengthened  ?  I  appeal  to  those  of  this  honorable  Court 
who  are  parents,  and  particularly  to  his  honor,  the  Chief  Juttice^ 
With  whose  parental  aflfections  and  sense  of  parental  obligations, 
and  duties,  I  am  in  some  measure  acquainted.  Suppose  his  hon* 
or,  on  leaving  home  for  this  circuit,  had  called  his  little  son,  and 
said,  <*  my  son  we  have  provided  an  excellent  school  master  ; 
you  most  be  a  good  boy,  attend  school  constantly,  and  be  obedi«- 
ent,  and  do  whatever  the  master  bids  you.  Suppose,  that,  onhis 
honor's  return,  be  finds  that  the  master  had  requested  his  son  to 
run  to  such  a  house,  whose  occupant  was  absent,  and  bring  him 
sudi  a  book  ;  his  son  had  obeyed,  had  been  prosecuted  for  stealing 
the  hook ;  and,  riglu  or  wrong,  bad  been  sentenced  to  pay  a  fine 
and  (!ost8,  and  stand  coiiunitted  till  sentence  of  court  be  complied 
with,  afid  was  tbenactuaNy  in  prison.  Sdppose,ihat,on  hastening  to> 
theprisoo,theson  should  say,farher,I  did  just  as  you  bid  me.  I  obey* 
ed  the  master,and  have  been  shut  up  in  this  cold  dark  room  a  month 
forit ;  and  am  almoststarved  :  will  you  suffer  meto  remain  here  al- 
ways for  doing  as  you  bid  me  ?  What  would  his  honor  answer,  when 
tears  would  permit  him  to  speak  }  Would  he  say,  in  the*hinguage  of 
the  county  court,  *^the  master  had  no  right  to  send  you  for  the  book  ; 
you  should  have  examined  his  authority  before  you  obeyed  him.  1 
can  afford  you  no  relief."  Or  rather  would  he  not  answer,  "God 
forbid,  my  son, 'that  you  should  suffer  this  wrong.  It  was  the 
master's  fauk,  or  rather  it  was  my  fault,  in  not  providing  a  more 
discreet  master,  and  mine  shall  be  the  punishment,  whatever  it 
be.**  The  man  would  be  a  beast  who  could  answer  otherwise. 
How  far  is  this  supposed  case  from  being  parellel  to  that  on  trial  I 

Can  any  claim  or  laches  be  imputed  to  the  petitioner  ?  The 
legislature,  whhout  the  knowledge  of  the  petitioner,  "  by  the  au-- 
tbority  of  the  state  of  Vermont,"  enacted,that  thebodyofCharlea 
Prestoii  sliould  be  free  from  arrest  and  imprisonment  for  the  term 
of  five  years ;  and  iwrihev  commanded  all  sheriffs,  jailors,  and  other 
officers,  having  the  said  Charles  in  custody,  on  receiving  a  certi- 
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Bed  copjr  of  this  act,  to  release  and  discbarge  him.  And  Preston 
had  lodged  a  certified  copy  of  the  act  with  the  jailor,  and  was 
discharged,  before  the  petitioner  knew  of  the  passing  of  the  act% 
What  opportunity,  then,  bad  the  petitioner  to  examine  the  author'^ 
iiy  of  the  legislature  to  pass  the  act,  scores  of  which  they  had  been 
passing  every  session,  for  more  than  twenty  years  preceding,  atid 
which  the  state,  in  its  judicial  and  executive  power^  had,  at  least 
by  acquiescence,  sanctioned  during  the  whole  of  the  lime  ?  But 
suppose  be  bad  examined  the  constitution,  and  discovered  that 
the  «ct  was  unconstitutional,  and  suppose  be  bad  made  this  dis- 
covery before  Preston  left  the  liberties  \  how  could  be  have  pre- 
vented it  i  If  be  had  availed  binwelf  of  the  statute  of  1812,  and 
recommitted  him,  or  attempted  to  recommit,  would  an  officer  have 
served  a  precept  upon  him  in  defiance  of  the  act  ?  If  he  bad 
succeeded  in  recommitting  him,  had  we  a  court  in  the  state  of 
Vermont,  which  would  not  have  liberated  him  on  a  habeas  corpus9 
and  if  Preston  bad  sued  both  the  petitioner  and  bis  oflicer  hr 
false  imprisonment,  was  there  a  court  in  the  state,  which  would 
not  have  given  judgement  against  them  ?  How  cold  hearted,  bow 
cruel,  to  wish  that  the  state  should  refuse  remuneration  to  this 
petitioner,  because  be  did  not  resist  a  law  of  the  state,  wbicb,  at 
that  time,  be,with  all  the  rest  of  the  state^  believed  constitutional! 
which  he  bad  not  the  power  to  resist,  and  for  resisting  which,  if  bA 
could  have  done  it,  the  state  would  have  most  certainly  ^Ninislied 
him  !  Suppose  a  foreign  despot,  who  unices  4n  himself  supreme^ 
legislative,  judicial,  and  executive  power,  should  himself  arraign, 
«ry,  condemn  -and  execute,  a  subject  for  doing  what  he  had  ex- 
pressly commanded,  should  we  not  call  him  iinjust,  cruel  tyrant  ? 
Is  the  state  of  Vermont  ambitious  of  that  characi^r  ?  and  will 
(his  honorable  Court,  by  refusing  remuneration  to  this  petitioner, 
help  to  affix  it  upon  her? 

Tbe  case  is  to  me  very  plain ;  but  to  make  it  still  plainer :  in 
die  case  before  put,  when  the  hired  labourer  had  to  j)ay  a  fine  and 
costs  for  cutting  timber  by  *my  express  orders,  and  which  he  verily 
believed  to  be  on  my  land ;  suppose  this  laborer  applies  to  an  at«- 
lorney  to  know  whether  the  law  would  not  compel  me  to  remu*- 
fierate  him.  The  attorney  says,  "  no,  the  law  compels  no  con- 
tribution in  trespass.''  Says  tbe  laborer.  *<  you  have  courts  of 
equity,  will  not  they  compel  him  to  pay  me  ?"  "  No,"  says  the 
lawyer,  ''  they  take  no  cognisance  of  such  matters,  or  tbe  prin^ 
ciples  of  equity,  found  in  the  books  en  this  subject,  do  not  differ 
Jrom  tbe  law."     "  But,"  says  the  laborer,  "  I  appeal  to  you  as  ^aa 
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kooest  man,  ovght  he  not  on  principles  of  juiiice  and  equity  to  re-  Og^coE, 
moDerate  me  ?"  **  Aye^  indeed,  he  ought,  and  he  is  a  scoundrel  1832. ' 
if  he  does  not  repay  you  the  utmost  farthing."  "  Very  well,"  re-  ^.^^^^ 
pKes  the  laborer,  '*  I  have  no  reason  to  doubt  you  decided  right  as  14^^*5'^^ 
a  latmfer  ;  but  I  know  you  have  decided  right  as  an  honest  man^ 
and  the  decisions  are  very  difierent,  and  hereafter,  let  me  tell  you, 
I  shall  take  my  causes  for  decision,  to  honest  men  rather  than  to 
lawyers."  With  precisely  these  views,  the  petitioner  brings  bis 
claim  before  this  honorable  Court  for  decision  ;  and  he  asks  them, 
whether  the  state  ought  not  on  principles  of  justice  and  equity  to 
repay  biro  the  money,  which  has  been  taken  from  him  by  tbeir 
unconstitutional  act.  H«  knows,  that,  by  the  ordinary  rules  of 
procedure  in  our  courts  of  law  and  equity,  he  can  obtain  no  re* 
dress.  But  be  also  knows  that  this  Court  are  a  special  tribunal, 
have  a  special  commission  to  try  and  determine  cases  of  this 
kind,  and  that  they  are  to  be  decided  "  according  to  the  principles 
of  justice  and  equity."  If  the  principles  of  justice  and  equity  in 
this  commission,  in  this  statute,  mean  no  more  than  that  scanty 
pittance  of  either,  which  our  courts  of  chancery,  shackled  and 
trammeled  as  they  are  with  the  forms,  precedents,  rules,  and  de- 
cisions of  a  thousand  years,  are  now  enabled  to  deal  out,  he  may 
have  doubts :  but  if  they  mean  the  inscrutable  rules  oj  right ;  if 
they  are  to  be  taken  in  tbeir  common  acceptation  ;  in  short,  if  they 
are  to  be  construed  as  the  honest  many  not  the  lawyer ^  would  con- 
strue ibero,  he  can  have  no  fears. 

It  may  not  be  improper  to  enquire,  what  was  the  object  of  (be 
legislature  in  passing  that  act  ?    To  consider  the  old  law,  the  evil, 
and  the  remedy.    By  the  old  law,  or  previous  to  this  remedial 
statute,  petitioners  applied  directly  to  the  legislature.     What  was 
the  evil  of  this  ?  The  difficulty,  or  rather  the  impossibility,  of 
procuring  all  the  facts  relative  to  the  several  petitions.     To  rem- 
edy this  evil,  and  this  only,  as  it  appears  to  me,  the  act  of  1831 
was  passed,  giving  cognisance  of  this  class  of  claims  to  the  county 
court,  with  appellate  jurisdiction  to  thisCourt.     WiH  itte  preten- 
ded, that  the  legislature  intended  to  constitute  the  several  county 
courts  keepers  of  its  conscience  ?  to  instruct  in  its  duty  ?  to  in- 
form what  it  ought  to  do,  in  any  given  state  of  facts  ?  I  believe  our 
leg'islature  have  never  been  accused  of  any  such  unreasonable  de- 
gree of  modesty.     But  this  might,  with  more  plausibility,  be  con- 
tended had  the  legislature  never  acted  upon  similar  cases,  and  thus  . 
manifested  their  sense  of  the  obligation  of  the  state  to  remunerate 
such  auSerers,  in  repeated  instances.     The  case  of  Parley  Davis), 
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Orange  Fifield,  Simeoo  Wright,  Conrade  Sax,  and  many  others 
witbin  the  recollection  of  the  Court,  show  clearly,  that  the  state 
'  has  invariably  recognised  its  obligations  to  remunerate  all  those 
who  have  proved  themselves  to  have  sustained  losses  in  conse* 
quence  of  rendering  obedience  to  unconstitutional  legislative  acts. 
And  the  object  of  the  statute  of  1831  was  merely  to  ascertain 
with  greater  certainty  and  facility,  who  had  in  fact  so  suflTered,  and 
the  amount  of  their  several  losses ;  and  not  to  ask  the  opinion  of  the 
several  county  courts,  whether  the  state  ought  to  remunerate  these 
losses  when  proved. 

As  the  county  court  have  found  all  the  facts  in  this  case,  we  trust  this 
honorable  Court  will  decree  remuneration  to  the  petitioner,  to  the 
extent  of  bis  loss,  as  found  by  the  county  court ;  and  we  believe, 
that  they  would  as  readily  decree  him  his  interests  and  costs,  did 
the  statute  leave  them  at  liberty  so  to  do. 

Mr.  Bucky  slaters  attomejf,  for  said  county,  was  adced  by  the 
Court,  if  he  was  disposed  to  present  any  observations  on  the  other 
side,  and  he  answered  in  the  negative. 

The  opinion  of  the  Court  xuat  pronounced  by 

HuTCHiN^oK,  C.  J. — ^The  Court  have  fully  considered  ibia 
subject,  and  are  all  perfectly  agreed  in  the  result,  to  whicl^we 
have  arrived,  except  Mc.  Justicr  Rotce,  who  declines'  saying 
any  thing  about  it,  on  account  of  tlie  situation,  in  which  similar  stat- 
utes have  placed  him,,  and  some  of  his  friends  and  connexions. 

It  is  important  that  we  ascertain,  as  correctly  as  possible,  by 
what  rule  the  legislature  intended  we  should  be  governed  in  exer- 
cising the  powers  given  by  the  statute  of  1831.  The  expressions 
of  the  statute  authorizes  the  relief  sought,  if  the  petitioner  is  enti- 
tled, either  legally  or  in  analogy  io  the  principles  oflaw^  or,  accor^ 
ding  to  the  principles  of  justice  and  equity.  There  is  no  pre- 
tence of  his  being  legally  entitled  to  this  relief.  If  he  were  thus 
entitled,  he  would  bring  an  action  instead  of  his  petition.  What 
is  intended  by  bis  being  entitled  to  relief  by  any  analogy  to  the 
principles  of  law  9  This  probably  means,  that  the  court  should 
grant  the  relief  sought,  if  the  petitioner  makes  out  such  a  claim  as 
would  be  recoverable  at  law,  if  the  stale  were  liable  lo  an  action  at 
law.  Sq  if  be  makes  eut  such  a  claim  as  would  entitle  him  to  re- 
Kef  in  a  court  of  chancery,  if  the  state  were  liable  to  a  suit  in  such 
court,  this  would  entitle  him  to  relief  now,  according  to  the  priu- 
eiples  of  justice  and  equity.     I  know  not  what  furiher  than  this^ 
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the  legislftlure  could  mean.    Tbey  surely  could  not  mean  that    ^^^^' 
we  should  <Io  that  justice  and  equity  to  the  petitioner,   which       1^32.' 


would  be  doing  equal  injustice,  and  be  the  contrary  of  all  equity,     Daviaon 
u  regards  the  state.  The'^si.*.. 

This  claim  is  founded  on  a  supposed  wrongful  act  of  the  state, 
HI  their  legislature's  passing  a  suspension  act  in  favor  of  Preston, 
which,  in  its  result,  has  occasioned  a  loss  to  the  petitioner ;  and  the 
case  shows,  that  this  act  passed  without  the  consent  or  knowledge 
of  ibe  petitiooer.  Similar  statutes  have,  heretofore,  been  frequent 
in  this  state  ;  and  tbey  have  been  enacted  in  answer  to  the  pe* 
ikion  of  some  person  confined  in  prison  for  debt.  And,  usually, 
notice  of  such  petition  has  been  given  to  the  creditors,  by  person- 
al serTice,-or  by  a  publication  in  some  newspaper,  that  is  circulat- 
ed among  them.  Usually,  also,  the  friends  of  the  petitioner  have 
exercised  their  friendship  in  aiding  his  petition,  and  convincing  the 
le^lature  of  the  propiiety  of  granting  it.  In  process  of  time, 
these  statutes  have  been  decided  to  be  unconstitutional,  and  void« 
This  was  first  decided  by  the  circuit  court  of  the  United  States ; 
and,  afterwards,  by  the  Supreme  Court  of  this  state. 

When  Preston  applied  to  the  legislature  ibr  his  act  of  suspen- 
sion, he  considered  himself  as  asking  a  favor.  They  granted  his 
request,  and  enacted  the  statute  in  question.  They  thought  they 
did  him  a  favour  by  passing  the  act.  They  did  it  without  fee  or 
reward.  They  were  all  honest,  and  supposed  they  were  doing 
what  was  right.  They  were  as  honest  and  humane,  in  granting 
this  favor,  as  Preston  was  honest  and  fervent,  in  his  petition  for  it. 
He  supposed  it  would  be  beneficial  to  him,  or  he  would  not  have 
asked  for  it.  The  supposed  benefit  to  him  was  the  only  motive  for 
their  granting  !t. 

Now,  we  do  not  know  that  such  a  thing  was  ever  heard  of 
since  the  world  began,  as  that  be,  who  complies  with  the  request 
of  another,  and  does  him  a  kindness,  without  fee  or  reward,  was 
considered  liable  for  any  injurious  consequences  of  such  kindness. 
He  heard  his  request;  he  saw  bis  distress  ;  he  honestly  suppos- 
ed the  granting  that  request  would  be  a  kindness.  He  granted 
that  request.  It  proved  not  to  be  that  kindness  that  was  intend- 
ed and  supposed.  It  proved  an  injury  to  him,  or  his  friends^ 
No  system  of  morals,  ever  published,  contains  an  Jntimation  that 
this  benevolent  donor  is  holden  to  make  good  that  injury. 

Look  at  the  daily  occurrences  in  life.  A  man  lends  his  poor 
neighbor  a  horse  to  carry  his  grain  to  mill.  He  expects  no  re- 
ward.    In  going  to  mill  the  horse,  for  the  first  time  in  his  life,  falk 
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under  his  burden.  In  falling,  be  breaks  tbe  poor  roan's  leg ;  or 
he  becomes  terrified  and  veers,  and  breaks  down  another  man's 
fence;  or,  while  waiting  for  his  grinding,  the  poor  man  commits 
a  trespass,  which  he  would  not  have  been  there  to  commit,  if  be 
had  not  borrowed  the  horse.  Is  the  owner  of  this  horse  to  be 
punished  for  bis  benevolence,  by  making  good  all  these  damages? 
No  one  will  pretend  this.  The  cases  of  cutting  trees,  stated  by 
counsel,  are  not  so  stated  as  to  form  a  parallel  with  this.  In  all 
those  cases,  where  the  counsel  set  his  laborers  at  work  foi  his  ben- 
efit, and  the  iniuries  happened,  which  he  has  stated,  he  would  be 
liable  to  make  good  those  injuries.  He  would  be  liable,  noi  only 
upon  principles  of  justice  and  equity,  but  upon  principles  of 
law.  He  set  his  laborers  at  work  for  bis  benefit.  He  set  them 
about  bis  own  work.  He  did  not  tell  them  to  go  and  commit  a 
trespass  ;  but  to  go  and  labor  for  him  in  his  ordinary  business. 
As  between  him  and  his  hired  roan,  the  latter  was  no  trespasser. 
If  the  owner  recovers  against  this  hired  man,  no  law  to  prevent  a 
contribution  among  trespassers,  will  be  in  tbe  way  of  this  hired 
man's  recovering  an  indemnity  of  his  employer. 

We  may  vary  this  case,  and  make  it  more  parallel.  Take 
away  the  circumstance  that  the  counsel  set  his  laborers  at  work, 
and  told  them  where  to  work  ;  take  away  the  circumstance,  that 
he  set  them  at  work  for  his  own  benefit ;  and  let  him  be  applied 
to  by  a  neighbor  for  licence  to  cut  a  particular  tree  on  his  land  : 
he  grants  tlie  licence  without  expecting  any  compensation,  and 
both  honestly  believing  the  tree  to  be  on  his  land.  The  tree  is 
cut,  and  carried  away  and  used.  It  turns  out,  that  this  tree  stood 
upon  another  man's  land  :  the  owner  sues  tbe  man  who  cut  it,  and 
recovers  his  damages.  Would  this  counsel  admit — would  any 
one  pretend — that  he  was  liable  to  remunerate  these  damages  ? 
We  believe  not.  Had  he  sold  the  tree,  supposing  it  to  be  upon 
his  own  land,  that  would  have  made  a  di/Terent  case.  So  if  the 
legislature  had  made  a  grant  to  Preston  of  some  property,  which 
it  was  supposed  the  slate  ownecj,  and  the  state  had  received  from 
hira  a  compensation  for  it.  h  turns  out  that  he  can  have  no  ben- 
efit from  the  grant,  because  the  stale  did  not  own  tbe  property. 
In  such  a  case,  in  analogy  to  the  principles  of  law,  as  well  as  ac- 
cording to  the  principles  of  justice  and  equity,  the  state  ought  to 
refund  the  money  he  paid  them,  and  interest  upon  it.  Whether 
he  would  be  entitled  to  receive  any  thing  more,  for  losses  connect- 
ed with  bis  purchase,  would  depend  much  upon  the  question  how 
far  he  prudently  relied  u|M)n  his  grant,  till  these  losses  were  ipcur- 
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red.  But,  if  this  grant  had  been  made  in  good  faith,  all  believing 
that  the  state  had  a  right  to  make  the  grant  of  this  property,  and 
DO  eompensation  was  made  or  expected  for  it ;  if  it  was  a  mere 
gift ;  no  after  circumstances  of  the  loss  of  this  property  could  give 
Preston  the  least  possible  claim  against  the  state  for  remuneration, 
either  legally,  or  in  analogy  to  the  principles  of  law,  or  according 
to  the  principles  of  justice  and  equity. 

The  counsel  for  the  petitioner  urges,  that  Preston  acted  in  obe^ 
dienee  to  a  law  of  the  state.  This  is  not  a  happy  expression  to 
describe  the  true  case.  When  statutes  are  made  to  regulate  the 
conduct  of  citizens,  ancL  requiring  their  obedience  to  rules  pre- 
scribed in  those  statutes,  those,  who  observe  these  rules,  may  talk 
of  obedience  to  these  statutes.  But  a  man  who  acts  for  himself,  in 
his  own  concerns,  and  governs  himself  by  his  own  views  of  pru- 
dence, is  compelled  to  no  ^particular  course  by  any  statute,  but 
acts  under  a  mere  gratuitous  grant,  made  at  his  request,  and  for 
his  bene6t,  which  bene6t  he  may  try  to  enjoy,  or  let  it  alone, 
just  as  suits  his  convenience.  Such  a  man  should  not  use  the 
word  obedience  to  describe  his  own  actions.  His  obedience  was 
to  his  own  will,  not  to  any  statute  ;  to  a  mistaken  view  of  his  own 
interest,  not  to  the  requisitions  of  the  state. 

What  is  now  said  may,  also,  serve  to  correct  the  view  present- 
ed of  a  boy,  who,  in  obedience  to  an  indefinite,  and,  perhaps,  an 
unwise  command,  commits  a  mere  trespass,  and  is  prosecuted  for 
a  theft.  The  command  and  obedience  form  the  whole  of  the 
case,  thus  stated.  Preston  acted  under  no  command  of  the  legis- 
lature ;  he  exercised  no  obedience  to  any  such  command. 

It  is  urged,  as  a  ground  of  equity,  that  the  petitioner,  the  bail  of 
Preston,  knew  j]olhing  of  Preston's  petition,  till  his  difficulty  was 
brought  upon  him.  This  circumstance  may  add  to  his  hardship, 
as  between  him  and  Preston,  but  gives  him  no  equity  as  against 
the  state.  Preston  ought  to  have  let  bis  bail  know  of  his  petition, 
and  of  his  statute,  before  he  departed  from  the  liberties  of  the  pris- 
on. But  the  legislature  were  under  no  obligation  to  give  him  any 
notice  of  either.  When  he  became  bail  for  Preston,  he  undertook 
the  riskofwbatevervoluntary  actof  Preston  mightoperate  to  charge 
his  bail.  The  procuring  this  statute,  and  acting  under  it,  were  as 
much  the  voluntary  acts  of  Preston,  as  would  have  been  the  depar- 
ting from  the  liberties  without  such  an  act.  If  the  petitioner  was 
ignorant  of  these  proceedings,  the  blame  rests  alone  on  Preston, 
whose  duty  it  was  to  inform  him.  He  ought  not  to  have  depart- 
ed from  the  liberties^  till  he  had  made  known  to  his  bail  the  reasons 
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why  lie  was  about  to  do  it,  and  obtained  the  consent  o(  his  bail ; 
or  thereby  given  his  bail  an  opportunity  to  discharge  himself  by  a 
recommitment  of  bis  principal,  as  hemiglitiiave  done  by  virtue  of 
a  general  statute. 

It  is  not  easy  to  Relieve  that  a  remuneration  would  be  thouglit 
of,  in  this  case,  if  an  individual  were  substituted  in  place  of  the 
state.  Suppose  an  individual,  liaving  funds  in  a  distant  bank,  bad 
felt  disposed  to  relieve  Preston,  and  had  drawn  him  a  regular 
draft  upon  this  bank  for  a  sufficient  sum  to  afiord  bim  full  relief, 
and  had  delivered  him  this  as  a  mere  gratuity.  Preston  receives 
it  thankfully ;  and,  instead  of  waiting  to  get  his  money  and  pay  up 
his  debt,  be  is  so  sure  of  his  money  in  a  few  days,  that  he  ven- 
tures to  depart  from  the  liberties.  The  bank  fails,  and  the  draft 
becomes  of  no  use  ;  and  the  money  is  collected  of  the  petitioner, 
as  it  has  now  been  collected.  In  the  progress  of  these  proceed- 
ings, the  petitioner  was  as  ignorant  of  what  was  doing,  as  he  has 
now  been.  Would  the  petitioner  pretend,  or  any  one  in  his  behalf, 
that  he  had  any  sort  of  claim,  even  in  the  lowest  grade  or  kind  of 
equity  imaginable,  to  a  remuneration  from  the  benevolent  individ- 
ual who  drew  the  draft  ?  We  presume  not.  And  yet,  that  benev- 
olent act  was,  in  one  sense,  the  cause  of  this  burden  coming  upon 
the  petitioner. 

Should  full  efiect  be  given  to  the  reasons,  urged  in  behalf  of 
this  petition,  the  consequences  would  be  alarming.  The  general 
assembly  are  treated  as  the  state  in  their  legislative  capacity,  and 
the  courts  as  the  state  in  their  judicial  capacity.  From  this  view, 
the  state  are  to  be  made  responsible  to  every  chizen  for  every  in- 
jury he  may  sustain,  even  collaterally,  from  every  mistake  in  the 
legislature,  let  them  act  ever  so  honestly,  and  witk  the  utmost  dis- 
interestedness and  liberality.  The  same  argument  would  apply 
with  equal  force  to  bind  the  state  to  make  good,  to  each  individu- 
al, the  loss  he  may  sustain  by  a  wrong  decision  of  the  Court.  In- 
deed, this  forms  one  horn  of  the  dilemma  in  the  present  case. 
If  the  position  is  tenable,  in  this  case,  it  will  be  so  in  every  other, 
where  the  body  applied  to  for  relief  are  satisfied,  that  a  wrong  de- 
cision has  been  made  to  the  injury  of  the  applicant.  But  there  is 
a  sort  of  counterpart  to  this  argument,  interwoven  in  the  argument 
itself,  while  the  argument  presents  all  possible  equity,  that  can  be 
found  in  the  one,  who  is  to  receive  the  money,  we  are  led  to  search 
for  an  equitable  payer ;  some,  concerning  whom,  it  will  be  just 
and  equitable  to  compel  them  to  pay  this  money.  If  the  forego- 
ing observations  are  correct,  there  is  no  more  equity,  that  the 
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whole  state  should  pay  this  money,  thafi,  that  aoy  portion  of  the 
iobabiianis  sboold  pay  it ;  or  that  the  petitbner  siiould  bear  the 
burdea  alone.  The  hardship  may  be  less,  because  the  whole 
stale  is  more  able  to  pay.  But  that  is  no  tenable  ground  to  ascer- 
tain, or  regulate,  equity.  The  rich  and  the  poor  imist  be  govern- 
ed by,  and  enjoy,  the  same  rules  of  justice  and  equity. 

Upon  the  whole,  we  discover  no  grotmd  to  aHow  this  ciaim,eith- 
er  from  legal  obligation  of  the  state,  or  from  any  analogy  to  the  prin- 
ciples of  law,  nor  according  to  the  principles  of  justice  and  equity  ; 
nor,  we  may  add,  from  any  principle  of  fair  deal  among  men.  It 
it  is  allowed  at  all,  it  musf  be  allowed  from  a  principle  of  generos- 
ity merely.  We  have  no  right  to  allow  it  from  that  principle. 
The  legislature  could  not  have  intended  to  give  us  power  to  allow 
claims  upon  that  principle.  They  have  no  right  to  pass  a  law 
that  would  give  such  power.  They  have  no  right  to  pass  a  law 
that  would  take  the  money  from  the  people  and  give  it  away.  If 
they  give  at  all,  they  must  give  as  individuals,  and  that  from  their 
own  purses ;  and  not,  as  legislators,  give  from  the  purse  of  the 
people. 

The  judgement  of  the  county  court,  which  dis« 
allowed  the  claim  of  the  petitioner,  is  affirmed. 
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Charles   Pierce   vs.   Sally  Johnson,  executrix   of  James    ^f/"®?' 

marcn* 

Johnson.  1832. 

An  action  upon  a  covenant  ofaeizin  is  barred  by  the  statute  in  eight  years  from  the 
execution  of  the  deed,  which  contains  such  covenant. 

Such  eovenant  of  seizin  is,  in  n  sense,  a  covenant  to  secure  the  title  of  lond  ;  yet  the* 
section  of  thestatilklb  which  bars  only  in  ten  years  after  a  decision  against  the  title 
of  tlie  grantor,  muisi  he  considered  as  referring' to  covenants  of  warranty,  upon  whieb 
no  action  will  lie,  till  ader  eviction. 

TIlis  was  an  action  of  assumpsit  upon  a  promissory  note.  The 
defendant  pleaded  non  assumpsit.  He,  also,  pleaded  a  plea  in 
ofl&et  of  covenant  broken,  upon  a  covenant  of  seizin  contained  in 
a  deed  of  conveyance  of  land.  The  covenant,  as  declared  upon, 
was,  that  the  plaintiffs  at  the  ensealing  of  said  deed,  was  well 
seized  of  said  land  in  fee  simple,  and  that  he  had  good  right  and 
lawful  authoiity  to  sell  the  same  in  manner  and  form  as  above 
written.  To  this  plea  in  offset  the  plaintiflf  replied  the  statute  of 
Kmitaiions  of  eight  years  y  and  also  another  replication,  that  the- 
cause  of  action  did  not  accrue  within  ten  years,  relying  upon  an- 
other section  of  the  statute.     The  defendant  rejoined  to  these  re- 
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^Mar^*    plicaiioQS,  that  there  had  been  no  recovery  against  the  title  of  the 
1032.      grantor.     To  this  rejoinder  the  plaintiff  demurred,  and  the  de- 


Pierce      fendant  joined  in  demurrer.     The  county  court  decided  that  the 
Johnson,  ex.  pl&>ntifi's  replications  were  sufficient,  and  the  defendant's  rejoin- 
der insufficient.     The  defendants  excepted  to  this  decision,  and 
the  cause  was  brought  up  to  the   Supreme  Court,  upon  this  ex- 
ception. 

Smith  and  Peck,  for  the  defendant, — The  only  question,  rais- 
ed by  the  pleadings,  is,  whether  the  covenant  of  seizin  is  a  cove- 
nant to  secure  the  title.  The  words  of  the  covenant  are,  '*  that 
I  am  well  seized  of  the  premises  in  fee  simple,"  be.  The  words, 
fee  simple^  import  an  absolute  inheritance,  clear  of  any  considera- 
tion, limitation,  or  restriction  ;  (2  Black,  Com,  106;  Litt,  see. 
1  and  2  ;  Co.  Litt.  i  bi)  and,  in  the  sense  now  used  in  this  coun- 
try, they  import  an  estate  of  inheritance  in  law,  belonging  to  the 
otoner,  and  transmissible  to  his  heirs. — 4  Rentes  Com.  3, 4.  The 
inquiry,  then,  on  the  trial  of  an  issue  formed  on  an  alleged  breach 
of  this  covenant,  must  necessarily  be,  was  the  grantor  owner  of, 
and  seized  of,  an  estate  of  inheritance  in  the  land  conveyed  ?  Or 
in  other  words,  had  he  a  title  to  it  ?  In  Halsey  vs.  Hales^  (7  T. 
R.  104,  j  and  in  Amherst  vs.  Skynner,  (12  £a«^,263,)  the  Court 
view  the  individual,  who  is  seized  infee^  as  having  the  title  ;  and 
it  is  supposed,  that,  if  he  is  not  owner  of  the  land,  he  cannot  be 
seized  in  fee:  so  that  it  would  seem,  had  the  words,  "  of  an  in- 
defeasible estate,  "  been  added  to  the  covenant  in  the  case  at 
bar,  it  would  not  have  altered  its  effect.  In  Howell  vs.  Richards, 
(11  Easty  632,)  Lord  Ellenborough  treats  the  covenant  of  seizin 
us  a  covenant  for  title.  He  there  said,  ^'  the  coveiiant  for  title  is 
an  assurance  to  the  purchaser,  that  the  grantor  has  the  very 
estate  in  quantity  and  quality,  which  he  purports  to  convey,  viz^ 
in  this  case  an  indefeasible  estate  in/ee  simple.^^  So  in  the  case 
of  Cfray  vs.  Briscoe,  (JVoy,  742,^  the  defendant  covenanted,  that 
lie  was  seized  o(  Blackacre^in  fee ;  whereas  in  truth  it  was  copyhold 
land,  in  fee,  according  to  the  custom  :  and  'the  court  held  the 
plaintiff  entitled  to  damages,  as  he  had  not  a  title  in ^e  simple,  as 
be  had  covenanted  he  had ;  which  fortifies  the  opinion  of  Lord  El^ 
lenboroughf  in  Howell  vs.  Richards.  In  Abbott  vs.  Allen  et  aL 
(14  Johns.  Rep.  248, j  which  was  an  action  for  the  breach  of  a 
covenant  of  seizin,  the  court  say,  *'  the  grantors  have  asserted  in 
their  deed,  that  the  title  was  in  them.  If  that  be  true,  they  can 
show  it ;  if  it  be  untrue,  then  the  covenant  is  broken ;  and  it  is 
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perfecdjr  tainnteri&I  whether  the  real  title  be  in  one  strenger  or  <^nak, 
enother."  In  Morris  fs.  Phelps^  (S  Johns,  Rep.  49 J  which  was  1892.' 
Ae  an  action  for  a  breach  of  the  covenant  of  seisin,  the  ooveoant  pj^i^^ 
being  precisely  inoiiHur  to  the  one  now  before  the  Court,  the  whde  j^i^l^'  ^^ 
drift  of  the  evidence  was,  to  show  the  legal  title  out  of  the  grantor. 
In  IR&urim  vs.  Wetherbee,  (I  Aik.  Rep.  2S3,j  the  defendant 
interposed  a  plea  simflar  to  the  one  now  under  consideration. 
Bat  ^addoek^  of  cotineel  for  the  defendant,  on  argument  abandon- 
'ed  it,  as  he  was  of  opinion  thtft  it  could  not  be  sustained  ;  and  of 
this  opinion  was  the  Court.  This  is  a  direct  authority  for  the  de- 
fendant. In  Bkkford  vs.  Fage^  (2  Mass.  Rep.  462,  n.)  and 
Hastings  ts.  WebheTy  (2  Ft.  Rep.  407,  j  it  was  said  by  the  Court, 
Ihtft  an  action  of  covenant  broken  Jn  a  deed  conveying  land,  ia 
which  a  breaches  assigned,  ihat  the  defendant  was  not  seized,  or 
4iad  no  right  to  convey  the  land,  brings  the  title  directly  in  ques- 
<ion.  It  is  difficult  to  see  how  the  tide,  in  such  case,  is  brought 
^^ecfZy  in  question,  unless  the  covenant  of  seizin  is  a  covenant 
for  title.  In  3  Sound.  (Index^  title  Covenant^  and  p.  181 ,  a.  6.^ 
a  covenant  of  seizin  is  classed  under  the  head  t>f  covenants  for 
title.  So,  in  an  action  en  a  <;ovenant  of  8eizin,it  is  sufficient  for  the 
rplaionifffo  say  tbat  the  defendant  was  not  seized  in  fee,  by  which 
1)e  puts  the  defendant  upon  showing  what  tide  he  had  in  the 
premises  ;  which  then  puts  the  plaintiff  on  showing  a  special  title 
in  some  body  else. — 9  Co.  60 ;  Cro.  Jac.  360  ;  Swiji*s  Dig. 
D64.  This  clearly  proves,  that  the  title  is  the  very  thing  in  dispute. 
The  position  taken  by  the  defendant  is  strengthened  by  the  fact, 
that  the  rule  of  damages  in  an  action'for  the  breach  of  the  cove- 
nant of  seizin  and  warranty,  is  the  same. — 4  Ksnt^s  Com.  462, 4  ; 
5  Johns.  Rep.  49. 

It  is  objected  that  the  covenant  of  seizin  is  a  personal  covenant, 
-and  does  not  pass  widi  the  land.  But  in  England  this  covenant 
is  regarded  as  a  real  covenant ;  and  is  said  to  run  with  the  land. 
— Shep.  Touch,  e.  7,  161;;  1  M.  and  S.  355;  4  do.  63, 188; 
5  Taunt.  418 ;  2  Blae.  Com.  224,  n.  However  this  may  be,  it 
by  no  means  liAlows,  that,  because  it  is  not  a  real  covenant,  it  can- 
no^  therefore,  be  a  covenant  to  secure  the  title ;  for  if  all  real 
covenants  were  of  this  character,  then  would  a  covenant  to  pay 
rent,  or  to  produce  title  deeds,  or  for  renewal,  be  covenants'"  for 
titles,  for  they  are  real  covenants  and  run  with  the  land.— 4  Kent^ 
Com.  460.  But  a  covenant  of  warranty  .is  also  a  personal  cove- 
nant, and,  when  broken,  becomes  a  mere  chose  in  action^  and  is 
iK»t  assignable. — Ibid. 
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^MarSJ'  ^^'^ck  and  Upham^for  plaitUifi. — 'The  pleadings  present  the 
1832. '  (bllowing  question  for  riie  decision  of  the  Court,  to  wit  :  le  the 
Pierco  eovenant  of  seizin  in  a  deed  of  conveyance  a  covenant  to  secure 
JoiiMoo  ex  ^^^  *'*'®  of  lands  ?  Should  the  court  answer  this  question  in  the 
affirmative^  then  the  statute  of  limitations  will  not  avail  us  asan  an- 
swer to  the  defendant's  plea  in  offset.  The  statute  declares  and 
enacts,  that ''  aU  actions  of  covenant,  other  tJmn  towtnanis  ton-* 
iainedin  deeds  of  convey  ance$  oflandt^for  ike  securing  the  ikle 
oj  said  landsj^^  shall  be  commenced  '*  within  eight  years  after 
the  cause  of  such  actions  shall  have  accrued,  and  not  after.  And 
all  actions  of  covenant,  brought  on  any  covenants,  contained  'm 
any  deed  of  conveyance  of  lands,  as  aforesaid,  within  ten  years 
next  after  there  shall  have  been  a  final  decision  against  tire  titlo^of 
tlie  covenantor,  in  such  deed." — Staiuie^  £90, «.  8.  Now,  we 
insist^  that  the  covenant  of  seizin  in  a  deed,  is  not  a  covenatit  to 
secure  the  title  of  lands.  The  grantor  usually  covenants  in  his 
deed,  1.  That  he  is  the  sole  owner  of  the  pren>ises  :  2.  That 
he  has  good  right  and  title  to  convey  the  same  ;  3.  That  they 
are  free  from  every  incumbrancf! ;  and  4.  That  he  wiH  vfarrant 
and  defend  the  same  against  all  lawful  claims  whatever.  This 
last  covenant,  whicli  is  to  secure  the  title  of  the  lands  conveyed, 
cannot  be  broken,  but  by  an  eviction  or  ouster,  by  some  title  par- 
amount to  the  grantor.  Or,  in  other  words,  the  grantee  can  maia- 
tain  no  action  upon  this^  covenant,  until  he  be  dispossessed  ofth« 
lands  conveyed  by  judgement  of  law.  After  ouster  the  cause  of 
action  8ccrues,and  the  statute  begins  to  run.— Tvomi/y  vs.  £/e7>- 
7ey,  4  Mass,  441 ;  Marston  vs.  Hobbs,  2  lb,  43S>*  Bearce  vs. 
Jackson,  4  lb.  408,627;  Chapel  vs.  Bull,  17i&.  213;  WU-- 
Hams  vs.  Wetherbee,  1  Aikens^  Rep,  24 1  • 

The  covenant,  that  the  lands  are  free  from  every  incumbrance 
is  broken  immediately  by  any  subsisting  incumbrance;  and  the 
grantee  is  not  obliged  to  wait  until  he  is  actually  evicted  ;  but 
may  immediately  call  on  his  grantor  for  indemnity.  So,  the  cov- 
enants, that.the  covenantor  is  seized  in  fee  of  the  premises,  nnd 
has  good  right  to  convey  the  same,  when  in  fact  he  has  no  rights 
are  broken  immediately  on  the  execution  of  the  deed  containing 
them.  And  the  statute  immediately  commences  running.  Pres" 
cottvs.  TVueman,  4  Mass,  R.  627,  108,  441  ;  Biekfordvs,  Page, 
2  lb.  455,  433 ;  4  John.  Rep.  72 ;  5  Conn.  Rep.  497.  A 
warranty  in  a  deed  of  conveyance  is  defined  to  be  a  covenant  real, 
annexed  to  lands  or  tenements,  whereby  a  man  and  his  beirs  are 
bound  to  warrant  the  same.     Or  it  is  where  a  man  is  bound  to 
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irramthe  land  or  hereditameats^tbat  another  bath. — 1  Shepard^s    ^^^'^ 
T^mcA.  161  ;  1   Sicift's  D%.  366/    Blackstme  says,   by  the       isk' 
warranty  the  grantor  doth,  for  himselfand  his  heirs,  warrant  and      pjeree 
secure   to  the   grantee  the  estate   granted. — 2  Com.  300.     Inj^^^^,^' 
Williams  vs.  Wetherbte^  1  Aik.  R.  23d,  it  was  said  by  the  court, 
that  the  covenant  of  warranty  is  something  more  than  a  covenant 
for  quiet  enjoyment.     It  is  a  covenant  to  defend,  not  the  posses- 
sion merely,  but  tlie  land  and  the  estate  in  it«     It  is  most  manifest, 
that  the  covenant  of  warranty  is  introduced  into  a  deed  of  convey- 
ance for  the  express  purpose  ofsecuring  to  the  grantee  the  estate 
conveyed.     It  is  a  real  coventmr,ahd  runs  with  the  land ;  the  war- 
raoiy  passes  to  every  assignee  ;  and  the  last  assignee.when  evicted, 
has  a  right  to  call  on  aH  the  prior  warrantors,  in  the  deed,  till  he 
bas  obtained  sausfaction. 

The  statute  allows  the  grantee  ten  years  next  after  a  final  decis- 
ion against  his  title,  to  ooiunaence  an  action  upon  this  covenant. 
The  lifbiiaiioa  of  ten  years  applies  only  to  such  covenants  as  are 
not  broken,  omil  after  a  final  determination  against  the  covenan- 
tor's thie.  Actions  upon  the  other  covenants  in  a  deed  are  limi- 
ted to  eight  years.  The  covenant  of  seizin,  if  broken  at  all,  is 
broken  imcnediately  upon  the  execution  of  the  deed  ;  and  no  ac- 
tion can  be  maintained  upon  h  after  the  lapse  of  eight  years. 
Wlien  broken,  this  covenant  is  a  mere  chose  in  action,  and  not  as- 
signable.— 1  Aikens^  Rep.  233  ;  Hamilton  vs.  Wilson^  4  Johns, 
Rep:  72  ;  Garfield  vs.  Williams,  2  Vt.  Rep.  327.  Although 
an  action  upon  the  covenant  of  seizin,  in  a  deed  of  conveyance, 
may  bring  tlie  title  of  lands  in  question,  still,  it  isnofthe  covenant 
given  by  the  grantor  to  secure  and  make  good  to  the  grantee  the 
title  of  the  estate  conveyed.  The  covenant  of  warranty  binds  the 
covenantor,  not  only  to  defend  tiie  possession,  but  to  secure  to  the 
grantee  the  estate  conveyed. 

By  the  common  law,  the  warrantee  and  his  heirs  may  also,  at 
any  time,  before  they  are  impleaded  for  the  lands,  bring  a  wan  an- 
iia  chart<e  upon  the  warranty  in  the  deed  against  the  warrantor 
or  his  heirs,  and  thereby  all  the  lands  the  warrantor  has  by  de- 
scent from  the  ancestor,  who  made  the  warranty,  at  the  time  of  the 
writ  brought,  shall  be  bound,  and  charged  with  the  warranty,  into 
whosesoever  hands  it  goes  afterwards.  So  if  the  lands  warranted 
be  afterwards  recovered  of  the  warrantee,  he  shall  have  as  much 
land  over  again  of  the  other  land  of  the  heirof  |.he  covenantor,  or 
of  the  warrantor  himself,  if  he  be  living. — Co.  Lit.  101,  393  ; 
1  Swift^s  Dig.  367.    This  ancient  remedy  given  by  the  common 
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^^dT'    '*^'   shows  that  the  warranty  was  the   covenant   upon  whicb 

1832. ''     the  warrantee  relied  to  secure  his  title  to  the  estate  conveyed. 

Pier^      This  remedy  by  warrantia  charia  eouM  only  be  pursued  upon 

JohMOD  ex.  ^^  covenant  of  warranty.     None  of  the  other  covenants  in  a  deed 

would  warrant  this  proceeding*. 

The  defendanf$  counsel^  in  reply,  urged  tke  supposTtion,  that 
a  deed  contains  no^  covenant  of  warranty  but  does  contain  a  cove^ 
nant  of  seizin ;  and  the  grantee  is  evicted  after  ten  years  posses- 
sion, whether  he  has  any  and  what  remedy,  unless  this  covenant  of 
seizin  be  considered  a  rovenaot  to-secure  tide* 

Hutchinson,  €.  i.r  pronounced  the  opinion  of^  Court. — 
We  are  called  itpon,.  by  these  pleadiogSf  to  decide  what  is  intend- 
ed by  some  expressions  in  the  section  o(  the  statute  of  limitations, 
which  has  been  read  by  the  plaintifi's  counsel.  The  Court  have 
had  some  difficulty  upon  this  section  before;  and  it  is  not 'very 
easy  to  give  it  any  practical  construction,  that  is  perfectly  free 
from  all  doubt,  as  to  what  was  intended  by  the  legislature. 

The  question  is,  whether  the  action  upon  this  covenant  is  barred 
in  eight  years  from  the  breach  of  the  .covenant  y  that  is  frooi  the 
date  of  the  deed,,  according  to  the  first  clause  of  the  section  :  or, 
wlietber  it  is  a  case  onfy  barred  in  ten  years  ^ after  a  decision 
against  the  title  of  the  grantor,  according  to  the  after  provisions  of 
rhe  same  section.  Kit  comes  within  the  latter  clause,  the  rejoin- 
der is  a  good  answer  to  the  replication,  which  presents  the  statute 
as  a  bar  :  for  the  statute  would  net  commence  rtmning  in  such  a 
ease,  till  there  had  been  a  decision  against  die  title  of  the  grantor.. 
Otherwise,,  if  it  comes  within  the  first  clause  of  the  section ;  be- 
cause that  clause  has  no  reference  to  a  decision  against  title,  but 
only  to  the  time  when  the  cause  of  action  shall  have  accrued  :  and 
that,  upon  the  usual  covenant  of  seizin,,  is  ai  the  date  or  executioa 
of  the  deed,  if  ever.  The  covenant  is,  that,  at  the  ensealing  of 
the  deed,  he  is  well  seized,  Sic,  not  that  he  will  be  so  at  any  future 
time. 

Upon  reading  this  statute,  it  is  manilest,  that  the  question,  al- 
ready stated,  must  be  decided  by  deciding  one  in  diflferent  shape> 
to  wit,  whether  the  covenant  declared  upon  in  this  plea  in  oflTset^ 
13  a  covenant  for  securing  the  title  of  IaimI,  conveyed  by  said  deed, 
within  the  meaning  of  this  section  of  the  statute  ?  It  is  a  covenant 
in  a  deed  of  conveyance  of  land  ;  and  it  is  a  covenant  of,  or  about 
title.    Siill  the  question  remains^  is  it  what  the  legislature  term,,  a 
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coYeoant  for  the  security  pf  title.  Now  all  the  common  covenants  ^^^ 
b  deeds  of  conveyance  of  lands,  are,  in  some  sense,  for  the  seen-  1832.' 
riqf  of  title.  None  of  them  furnish  any  perfect  security,  that  the  r\erw 
grantee  and  bis  heirs  and  assigns  shall  in  fact  hold  the  land  ;  j^y^J^  ^^ 
but  all  are  intended  as  secinrity,  that  the  grantee  shall  recover  ad- 
equate damages  if  he  fails  to  hold  the  land.  Even  the  covenant 
against  incumbrances  is  of  this  character.  A  covenant,  that  the 
grantee  is  seised  of  the  premises,  and  nothing  more,  has  no  refer- 
ence to  title,  but  only  to  the  having  possession  under  some  claim 
of  title.  This  naked  covenant  of  sei»n  was  probably  introduced 
for  the  purpose  of  securing  an  easy  entrance  upon  the  land  by  the 
grantee,  or  to  guard  against  the  efiect  of  an  adverse  possession, 
which  would  render  the  deed  void,asan  instrumentx)f  conveyance, 
and  throw  the  grantee  upon  his  covenants  as  a  remedy.  For  ei- 
ther or  both  of  these  purposes,  the  naked  covenant  of  seizin  would 
be  adequate  and  useful.  The  doctrine,  established  in  some  of 
the  neighboring  states,  that  the  covenant  of  seizin  is  satisBed  by  a 
possession  without  title,  cannot  well  be  reconciled  to  sound  reason, 
except  when  applied  to  the  naked  covenant  of  seizin,  without  any 
words  that  imply  any  other  right  but  mere  possession.  It  has  al- 
ways been  customary,  in  this  state,  to  add  to  that  covenant 
words  extending  beyond  a  mere  possession,  without,  or  with 
claim  of  title.  In  the  case  of  Moses  Catlin  v$.  Dan  Hurlburt,  re- 
ported in  the  third  volume  of  Vermont  Reports,  page  403,  the 
covenant  was  in  the  same  words  as  in  the  present  case,  ^*  and  had 
good  right  Co  sell,"  &c.  That  was  adjudged  to  be  a  covenant  of 
good  title,  and  the  plaintiff  recovered  the  consideration  money 
and  interest.  The  defendant,  in  this  case,  covenants  that  be  is  well 
seized  in  fee  simple,  and  that  he  has  good  right  and  lawful  autb6ri-> 
ty  to  sell  as  therein  written.  That  is,  that  be  was  so  seized  as  to 
convey  a  good  title  in  fee.  This  covenant  being  of,  or  about,  ti- 
tle, we  must  search  farther  for  the  distinction  intended  by  the  ex- 
pressions used  in  the  statute. 

The  whole  statute  in  question  seems  to  have  been  intended  to 
Smit  all  kinds  of  actions,  or  nearly  so.  Almost  all  are  express- 
ly enumerated.  The  descriptbn  in  the  section,  creating  a  bar  to 
actions  of  covenant,  is  so  extensive  as  necessarily  to  include  all 
possible  covenants.  And  the  general  enacting  clause,  if  we  leave 
cot  the  exception  therein  contained,  creates  a  bar  in  eight  years 
from  the  time  of  the  accruing  of  the  cause  of  action  ;  and  this 
would  extend  to  all  actions  of  covenant  whatever.  Those  actions, 
which  come  within  this  exception,  are  barred  in  ten  years  from 
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^m^eh'  ^^^  ^"^^  ^^  ^  decision  against  the  title ofibe  grantor  ;  this,  proba« 
^032.  bly,  being  considered  to  be  the  time,  when  the  cause  of  action 
Fierc«  would  Qccrue.  If  the  excepting  clause  bad  stopped  at  the  word 
Johnson,  ex.  ^^^^s  ^"d,  of  course,  had  excepted  all  actions  upon  covenants  in 
deeds  of  conveyances  of  land,  the  subject  would  have  been  plain, 
and  the  distinction  plain ;  and  the  only  question  that  could  arise, 
would  be,  whether  the  covenant,  upon  which  the  suit  is  broughe, 
is,  or  is  not,  in  a  deed  of  conveyance  of  land  ?  But  the  exceptioti 
from  the  eight  years,  and  transfer  to  the  ten  years  limitation,  rests 
onH  further  distinction,  to  wit,  whether  it  is,  or  is  not,  also,  a  cove- 
nant for  securing  the  title  of  the  lands  conveyed.  The  (ramersof 
this  statute  seem  to  have  had  in  contetnplation  covenants  of  both 
kinds  in  deeds  conveying  lands ;  else,  why  did  they  use  the  double 
expression,  *'  in  deeds  of  conveyances,"  and  ''  for  securing  title-?" 
This  presents  the  enquiry,  how  this  exception  applies  to  covenants 
of  warranty,  any  more  than  to  other  covenants  in  deeds  of  con* 
veyance  ?  The  terms  of  this  covenant  are  more  like  the  actual 
securing  title,  than  those  in  the  other  usual  covenants.  The  dif- 
ference, to  be  sure,  is  more  in  the  operation  of  things,  than  in  (be 
final  result.  This  is  the  only  covenant,  the  specific  performance 
of  which  would  be  literally  securing  title.  Upon  either  of  the 
others  there  could  be  no  decree  of  any  act  as  a  specific  perform- 
ance ;  all  must  be  the  paying  of  damages  for  the  breach  of  cove- 
nant ;  damages  because  he  was  not  well  seized  ;  or  because  he 
bad  no  right  to  convey ;  or  because  there  were  incumbrances 
on  the  land.  The  performance  of  this  covenant  would  be  the 
keeping  oflT  all  other  titles,  and  keeping  the  grantee  in  the  quiet  en* 
joyment  of  the  premises.  This  would  be  literally  securing  the 
title  to  the  grantee.  Moreover  the  legislature  may  well  be  sup- 
posed to  use  terms  according  to  their  known  signification  in  the 
common  law.  The  authorhies  cited  by  the  plaintiflfs  counsel, 
show,  that  this  covenant  is  the  only  one  on  which  a  toarrantia 
charta  could  be  founded  at  common  law.  That  gives  it  a  claim 
to  be  denominated  a  covenant  for  securing  title,  above  the  other 
usual  covenants. 

Again,  the  usual  course  is,  and  ought  always  to  be,  so  to  frame 
statutes  of  limitations,  that  they  run  against  a  claim,  only  from  the 
time,  when  the  cause  of  action  is  matured,  and  the  party  might 
sue,  if  he  pleased.  This  should  be  so  ;  first,  because  no  person 
should  be  borred  of  his  rights,  without  having  first  a  reasonable 
tine  in  which  he  might  secure  theno;  2d,  because  no  presumption 
ef  payment,  or  settleroenti  can  begin  to  arise  from  any  neglect  to 
prosecute,  until  the  party  has  a  right  of  action. 
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The  statute  provision,  of  ten  years  from  vt  final  decision  against     ^^^"^"^ 
the  title  of  the  grantor,  may  be  considered  of  the  same  import  as       ib32. 


ten  years  from  the  time  when  the  cause  of  action  accrued.  And  pjerce 
yet  the  legislature  may  have  intended  to  enact,  that  an  eviction  by  joiinJo^^  ex« 
eldw  and  better  title,  submitted  to  without  suit,  shall  not  be  evi- 
dence  to  entitle  the  grantee  to  recover  upon  his  covenant  of  war- 
ranty ;  but  that  the  eviction  shall  be  shown  by  a  judicial  decision 
against  the  thle.  Such  have  been  the  decisions,  without  refer^ 
ence  to  this  statute*  However  this  may  have  been,  it  is  evident, 
that  the  legislature  considered  that  this  section  provided  a  bar  to 
all  actions  of  covenant ;  and  that  all  were  barred  in  eight  years, 
except  those  specific  as  a  different  class,  to  be  barred  in  ten 
years.  Now,  it  would  not  be  a  fair  construction  of  this  statute, 
should  we  decide^  that  an  action  upon  the  covenant  of  seizin, 
which  is  broken,  and  may  be  sued  immediately  upon  the  giving 
of  the  deed,  if  ever,  may  lie  dormant,  not  only  eight,  but  ten,  twen- 
ty, or  even  a  hundred  years,  and  then  an  action  be  maintained 
upon  it. 

It  is  further  observable,  that  the  action  upon  a  covenant  of  seizin 
must  be  brought  in  the  name  of  the  grantee,  and  cannot  be  main-* 
tained  in  the  name  of  the  assignee.  This  covenant,  being  broken 
at  the  execution  of  the  deed,  becomes  a  mere  chose  in  action,  and 
cannot  be  assigned,  by  any  law  in  force  here,  so  as  to  enable  the 
assignee  to  recover  upon  it  in  his  own  name.  Such  original 
grantee  may  commence  his  suit  as  soon  as  he  pleases  }  and  there 
is  no  greater  hardship  in  his  being  barred,  if  he  neglects  his  rights, 
than  for  him  to  be  barred  of  bis  remedy  upon  any  other  contract. 
And  it  makes  no  diflference  in  the  hardship^  whether  there  are 
other  covenants  in  the  deed  or  not. 

If  the  legislature  attached  any  definite  meaning  to  the  expres- 
sions they  used,  they  must  have  intended  this  distinction  ;  that 
those  covenants  of  warranty,  which  are  considered  as  broken, 
only  by  a  judicial  decision  against  the  title  of  the  grantor, 
are  covenants  to  secure  title,  and  may  be  sued  at  any  time  within 
ten  years  from  a  final  decision  against  such  title ;  and  that  those 
covenants,  which  are  considered  broken  without  any  such  judicial 
decision,  of  which  the  covenant  of  seizin  is  clearly  one,  must  be 
sued  within  eight  years  from  the  time  of  the  breach  ;  that, 
though  such  covenants  are  in  a  deed  of  conveyance  of  land,  they 
arc  not  covenants  to  secure  the  title,  but  only  covenants  to  secure 
the  recovery  of  damages  on  account  of  the  failure  of  title.  The 
statute  might  have  been  so  framed  at  to  provide,  that  coveiMnts 
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?&^"?'  DOC  in  deeds  of  coDYeyance  of  lands,  and  covenants  in  such  deedsi 
1892.'  that  maj  be  considered  broken,  Mritbout  any  decision  upon  the 
Pierce  ^^^^^9  'hall  be  sacd  within  eight  years  from  the  time  of  the  breaeh, 
JehoMn  ex  ^"^  °^^  ^^^'^^ '  *°^  ^^^  thoso  coTenants,  which  are  not  consider- 
ed broken,  till  there  is  a  final  decision  against  the  title  of  the  gran- 
tor, must  be  sued  within  ten  years  from  snch  decision.  Had  the 
statute  been  thus  framed,  the  construction  woold  have  been  plain 
and  easy.  Such  is  not  its  language ;  yet,  the  things  described 
seem,  in  other  language,  to  mark  out  the  same  practical  distinc- 
tion. The  subject  matter  of  this  plea  in  oflset,  being  a  covenant 
of  seizin,  and  the  same  appearing  to  have  lain  dormant  more  than 
eight  years,  the  replication  of  the  statute  of  limitations  of  eight 
years  is  a  good  and  sufficient  bar  to  this  plea  in  ofiset ;  and  the 
rejoinder,  that  there  had  been  no  decision  against  the  title  of  th« 
grantor,  is  no  sufficient  answer  to  this  replication ;  because  the 
breach  of  this  covenant  of  seizin  was  complete,  without  such  a  de- 
cision. This  rejoinder  would  be  a  good  answer  to  the  replication 
often  years,  if  the  matter  of  the  plea  in  offset  rendered  that  repli- 
cation necessary.  But  this  last  replication  is,  itself,  of  no  impor- 
tance to  the  action. 

The  judgement  of  the  county  court,  which 
was  in  favor  of  the  plaintifl^  is  affirmed. 


^jiarch*    ^^^^  l'*  Woods,  administrator  of  William   Eamcs,  deceased, 
1832.  appellee,  vs.  The  Creditors  of  said  estate,  appellants. 

An  administrator  will  be  allowed  hie  account  for  expeDditures  in  a  law  suit, -In  whidi 
he  fails  to  recover,  when  he  acts  in  good  foiih,  and  with  reasonable  prudence ;  but 
he  may  press  on  a  suit  with  so  little  prudence,  and  so  little  prospect  of  recoTerj, 
ihat  he  ought  not  to  be  allowed  his  costs. 

An  administrator  should  be  charged  with  interest  on  monies  be  receives  for  the  sstate, 
during  the  time  6f  any  dekj  of  a  settlement  of  the  eeiMe,  or  when  he  can  fairly  be 
presumed  to  have  used  the  meney,  or  had  safe  opportunities  to  hare  kept  the  same 
on  interest. 

The  principal  administration  being  in  this  state,  and  the  same  person  being  also  admin- 
istrator in  New-Hampshire,  and  not  having  closed  his  administration  there  for  a 
long  time,  shall  be  held  aceoDntable  here,  in  the  first  instance,  for  monies  he  receiv- 
ed  in  New-Hampshire  before  he  took  administradon  there,  and  also,  for  monies  re- 
ceived afterwards,  for  property  which  he  had  not  inventoried  there,  and  for  which 
moniee  he  had  rendered  no  aocoont  there. 


An  administrator  is  to  be  chafged*with  a  loss  in  the  sale  of  real  estate,  which  he  might 
have  Baved  by  prudent  management ;  especially  when  he  was  interested  in  the 
last  bid  and  purchase. 

The  said  John  L.  fVoods  rendered  his  account  of  bis  admin* 
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islration  before  the  coiirt  of  probate  for  the  district  of  Bradford,     ^^V' 
aod  the  same  was  allowed.     Messrs.  Skinner  and  Dewey,  two  of       1832.' 
the  creditors  o1  the  estate,  were  dissatisfied  with  the  allowance  of  EameaUdmr. 
several  hems  of  the  account,  aiid  applied  from  the  decision  of  crcdltira. 
such  allowanfce  to  this  Court.     The  appeal  w&s  entered  'at  the  last 
term,  and  a  commissioner  was  appointed  to  take  the^ccount,  and 
report  to  this  Court.  At  this  term  he  returned  a  full  and  special  re- 
port ;  to  some  items  of  which  exceptions  were  file  by  each  party. 
These  exceptions  were  argued  by  counsel.     The  facts  upon  each 
point,  decided,  sufficiently  appear  in  the  opinion  of  the  Cour^ 
which  was  pronounced  by 

HuTCBfNsoN,  C.  J.— It  is  a  matter  of  r^retytfaat  an  adnrinistra^ 
tor  should  be  several  years  settling  an  estate,  without  keeping  an 
accurate  daily  account  of  his  services.  The  sum  charged  for  ser- 
vices is  objected  to.  The  commissioner  reports,  that  no  regular 
account  was  kept  from  day  to  day  ;  but  the  administrator  made 
up  the  account  chiefly  from  memory,  when  be  was  about  to  exhibit 
it  to  the  Court  of  probate  for  allowance.  This  is  too  loose  for  aK 
Jowance,  without  support  from  some  other  source  than  his  memo* 
ly.  Yet  the  commissioner  has  reported  such  supporting  facts, 
and  the  particular  controversies  reported  show  the  estate  in  a  sit- 
uation so  embarrassed,  and  requiring  so  much  time  and  attention 
le  settle  it,  we  have  concluded  to  affirm  the  report  upon  this  item 
ef  the  account.  We  also  affirm  the  report  upon  some  small  items, 
which  may  not  be  exactly  as  they  shoi»ld  be,  but  (he  commissioner 
slates  them  to  ba^^e  been  a!)  in  good  Cuiih.  We  also  affirmtbe  accotniC 
of  sales  of  personal  estate,  where  the  administrator  was  the  high- 
est bidder,  and  hecomenhe  purchaser ;  there  being  no  ground,  from  ■ 
fhe  facts  reported,  to  believe  the  estate  injured  by  his  bids.  But 
we  charge  him  with  five  dollars  he  gained  in  selling  a  sleigh  for 
so  muclnnore  than  his  bid  for  it.  We  also  disallow  the  sum  of 
$6,71,  paid  Mr.  Underwood  for  attending  before  the  court  of  pro- 
bate on  the  rendition  of  his  account,  because  this  wasrendered  ne- 
cessary only  by  his  want  of  regularity  and  care  in-keeping  hisae- 
counis.  The  commissioTier  has  allowed  the  administrator  his  ex- 
pi-ndtiures  in  several  suit8,in  which  tiiere  was  a  recovery  against  him, 
and  which  are  of  considerable  amount.  These  were  objected  to 
before  the  commissioner,  and  the  objections  again  urged  before 
this  Court.  Wo  affirm  the  decision  of  the  commissioner  in  aU 
these  except  one,  on  the  ground,  that  no  blame  seems  attached  t» 
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^3^^'  bim  in  the  business.  That  one  is,  the  case  of  John  L,  Wood^f 
189^'  admiufstraior  of  fV.  Eames^  vs.  Penes,  Tarbell  ^  Co. 
Eamet'ftdnir.  It  appears  by  the  report,  **  that  said  Pettes,  Tarbell  bCo.  pre- 
Credttors*  ^"^^^  ^  ^be  Commissioners,  appointed  on  the  estate  of  fVilliam 
Eame$i  their  accouni  against  said  estate,  and  the  administrator 
presented  in  ofibet  the  clakns  of  said  Eames  against  Pettes,  Tar- 
bell b  Co.  ^  and  the  eommissioaers  found,  ami  reported,  a  ba^ 
ance  in  favor  of  said  estate  against  said  Pettes,  Tarbell  &  Co.  of 
jt4,15,  which  claim,  together  with  the  one  first  above  meationedt 
and  one  other,  in  favor  of  vhe  administrator,  io  his  private  right, 
were,  by  the  administrator,  banded  to  Abel  Underwood,  Esq.  of 
Wells  river  for  collection  ;  that  said  Underwood,  finding  a  Mr* 
Gale,  a  resident  at  Wells  river,  was  going  to  Rockingham,  the 
residence  of  Pettes,  one  of  said  firm,  made  writs  on  each  of  said 
claims,  together  with  one  other  in  which  the  Administrator  had  no 
interest,  aU  justice  suits,  and  banded  them  to  said  Gale,  with  di- 
rections to  call  on  said  Pettes,  and,  if  he  wodd  pay  said  claiaas 
and  the  additional  sun»of  five  doHars  for  costs,  the  said  Gale  wa» 
at  liberty  to  discharge  said  suits;  but,  in  case  Pettes  declined,  then 
tO"  hand  the  writs  to  an  officer  to  be  served.  Gale  called  on  Pec-* 
tes,  who-deeltaed  seitling  the  other  denMods,  but  oflered  to  pay 
Cikile  the  bafainee  found  by  said  commissteners,  being  the  claim 
on  which  this  sort  was  brought.  But  it  did  not  appear  whether 
he  offered  to  pay  any  costs  or  not.  Gale  declined  receiving  pay 
on*  one  c4*  said  demands,  unless  the  whole  were  settled  ;  and  the 
writ  was  served  on  Pettes  returnable  at  Newbury.  The  declara- 
fion  was  in  assumpsit,  containing  one  count  for  $4,15,  as  a  bal* 
ance  found  doe  by  the  commissioners,  to  wliich  was  added  a  gen- 
eral count  for  goods  sold  and  delivered.  On  the  trial  before  the 
magistrate,  the  attorney  of  Woods  offered  in  evidence,  in  support 
of  his  claim,  a  transcript  of  said  Eames*  account  against  Pettes, 
Tarbell  b  Co.,  on  the  back  of  wtrich  was  a  certificate,  subscribed 
by  the  commissioners  of  said  estate,  of  the  examination  and  allow- 
ance of  said  account,  and  tiiet  a  balance  was  found  due  said  es- 
tate of  the  sum  of  $4,15.  To  the  admission  of  this  paper,  the 
attorney  for  the  defendants  objected,  on  the  ground  that  it  did  not 
fbrnish  the  legal  proof  of  the  allowance  by  said  commissioners; 
which  objection  was  sustained  by  the  court,  and  the  paper  reject- 
ed. The  attorney  for  the  plaintiflT  then  resorted  to  his  second 
count,  and  oflTered  the  original  account  of  said  Eames  in  support 
thereof,  to  which  the  defendants  pleaded  their  account  io  ofiset* 
The  plaintiff  objected  to  the   allowance  of  said  oflbet,  on  the 
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ground,  ttnit  the  same  was  barred,  because  it  could  have  been    ORAKct., 
recovered  only  by  presenting  it  to  the  commissioners.     The  ob-       1832.' 
jection  was  overruled  by  the  Court ;  and,  upon  the  adjudication  Eamcs'  admr. 
of  said  claims,  said  Court  found  a  balance  of  about  one  dollar  in   ^  ^f: 
favor  of  the  defendants.     From  this  judgement  the  plaintiff  ap- 
pealed to  the  county  court,  and,  on  trial  there,  the  plaintiffobtain- 
ed  a  verdict  for  said  sum  of  ^4,15.     The  defendants  then  made 
a  motion  to  dismiss  said  action^  on  the  ground  that  the  county 
court  had  no  appellate  jurisdiciion  thereof.     This  motion  proved 
unsuccessful,  when  the  defendants  filed  in  court  a  motion  in  ar- 
rest of  judgment,  on  the  ground  that  the  plaintiff  should  have  de- 
clared in  debt,  and  not  in  assumpsit.     Said  cause  was  continued 
in  said  county  court,  pending  said  motion,  to  the  next  term,  at 
which  term,  on  hearing  of  said  motion,  judgement  was  atresie<j. 
The  plaintiff  filed  exceptions  to  the  opinion  of  the  court,  and  the 
cause  was  removed  to  the  Supreme  Court,  where,  after  one  con- 
tinuance for  advisement,  said  Supreme  Court  affirmed  the  judge- 
ment of  the  county  court,  and  gave  costs  to  the  defendants  for  the 
two  termfl  ia  the  Supreme  Court.     The  Administrator  has  charg- 
ed the  estate  for  costs  and  expenses  in  this  suit  the  sum  of  ^107,-  ^ 
60." 

With  regat*d  to  this  claim,  which  amounts  to  something  worthy 
of  notice,  there  seems  to  be  an  incorrect  procedure  in  the  outset. 
The  sending  by  Gale,  and  connecting  this  with  several  other  de- 
mands, and  sending  writs  on  ail  of  them,  whh  directions  to  deliv- 
er them  all  to  an  officer  to  be  served,  unless  Tarbell  would  pay 
them  all,  and  a  sum  in  gross  as  costs  on  them  all,  was  leaving  no 
discretion  in  Gale  to  receive  the  money  on  this,  when  ofiered  by 
Tarbell,  unless  he  paid  the  whole.  The  report  says,  it  did  not 
appear  whether  Tarbell  ofiered  to  pay  the  cost  in  this  suit  or  not. 
This  is  not  very  material,  as  it  would  have  done  no  good  for  him 
to  offer  it ;  for  Gale  had  no  right  to  receive  it.  Moreover,  that 
bad  no  efiect  upon  the  suit,  or  upon  the  expenditures  in  the  suit, 
now  claimed  by  the  administrator.  The  recovery  by  Tarbell  fy 
Co.,  was  upon  entirely  different  grounds  from  that.  It  was  said 
in  argument,  that  Gale's  instructions  were  the  work  of  the  attor- 
ney. For  this  purpose  the  doings  of  the  attorney  were  the  same 
as  if  done  by  Woods  himself.  As  Woods  owned  one  or  two  oth- 
er? of  the  demands,  probably  his  views  were  known  to  his  attorney ; 
but  that  is  an  affair  between  them,  and  could  not  affect  the  suit. 
That  suit  was  unnecessarily  and  improperly  brought  before  the 
justice  for  trial.     Again,  when  the  plaintiff  was  beaten  before  the 
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OnAK«K,    justice,  it  was  very  imprtident  lor  him  to  appeal  the  cause.     Hiv 

1832.'      claim  was  but  four  dollars  and  fifteen  cents ;  and,  if  be  bad  recov- 

E»me8'  admr.  ^^ed  be  rould  recover  no  more  costs  than  damages.     And  no  pos- 

^   J.*-        srble  recovery,  allowed  by  law,  would  prevent  bis  being  a  loser 

by  the  appeal.     And   the  going  ofi  of  the  action  upon   another 

point  afterwards,  makes  no  diSerence  ;  for  the  after  costs  could 

not  have  been  recovered  in  any  event  whatever.     We  think  this 

suit  so  entirely  unnecessary,  and  the  management  of  it  attended 

with  so  little  prudence,  it  would  be  wrong  to  make  the  estate  of 

the  deceased  pay  this  cost.     The  allowance  of  ^107,50  must  be 

deducted. 

The  commissioner  has  allowed  the  sum  of  ninety  dollars  against 
the  administrator,  as  money  which  be  might  have  realized  ia  the 
sale  of  real  estate^  under  bis  licence  from  the  probate  court  above 
what  it  was  sold  for.  The  circumstances  were  these,  as  reported 
by  him  :  The  real  estate  consisted  of  a  store  at  Wells  river,  in 
Newbury,  appraised  *'  by  the  appraisers,  appointed  to  appraise 
Enmes*  estate,  at  the  sum  of  six  hundred  and  fifty  eight  dollars. 
The  administrator  has  credited  the  estate  the  sum  of  j^4  i  0,00,  as 
,  die  avails  of  said  estate.     The    appellants  contend,  that  the  ad- 

ministrator should  be  charged  with  the  full  value  of  said  reri  esr 
tate,  because,  as  they  say,  he  had  a  secret  bargain  with- the  auc-^ 
tioneer  for  him  to  bid  it  off  for  their  joint  benefit;  and,  as  they 
say,  it  was  sold  at  a  sacrifice  in  consequence.  The  facts  are  as 
follow  :  the  administrator  caused  due  notice  of  ibe  sale  of  the 
real  estate  to  be  given,  by  posting  up  notifications  in  the  public 
places  in  the  town,  and  in  ilie  adjoining  towns,  about  one  monib 
before  the  sale,  which  was  advertised  to  take  place  on  the  first  of 
December,  1829  ;  and,  on  riiat  day,  the  administrator  caused  the 
real  estate  to  be  ofiered  for  sale  at  public  vendue,  the  terms  cash 
in  thirty  days  from  the  sale.  The  administrator  employed  Roswell 
Siiurtlcfi'ns  auctioneer,  in  the  sale  of  said  estate.  The  said  store 
was  offered  for  sale  in  tlie  iorcnoon  of  said  day  ;  the  administra- 
tor having  advertised  personal  property  of  his  own,  in  which  the  es- 
tate had  no  interest,  to  be  sold  at  the  same  time  ;  and  there  was 
a  considerable  colJection  of  people  present  at  the  sale,  which  took 
place  in  the  same  building  then,  offered  to  be  sold.  The  admin- 
istrator had  a  private  understanding  with  one  Walter  Robin,  to  bid 
for  him,  the  administrator,  a  sum  not  exceeding  $375,  or  $400. 
Robin  bid  several  times.  The  store  stood  at  $350 ;  when  an  ad- 
journment was  had  for  about  two  hours ;  and  it  was  then  again 
effcLcd^     Messi's.  Shedd,  W'ijite  and  Hntchins,  all  living  at  Weill 
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river,  two  of  whom  were  merchants,  and   the  other  a  dealer   in     Oranoz, 

Marcftf 

paper,  books,  Slc.,  were  desirous  to  purchase  the  store,  and   had       1833. 


a  private  understanding  with  each  other ;  that  White  alone  should  Eamea'  admis 
bid,  who  was  authorized  to  give  five  hundred  dollars,  in  case  he  (^nSixon 
coold  not  buy  at  a  less  sum.  White  testified,  that  he  went  to  the 
vendue  intending  to  bid  as  high  as  ^500,  in  case  he  could  not 
purchase  for  less  ;  and  Hutchins  testified,  that  it  was  his  impres- 
sion a  still  higher  sum  was  spoken  of.  After  the  postponement, 
and  before  the  sale  recommenced,  the  administrator  privately  pro* 
posed  to  ShurtlefiT,  the  auctioneer,  that  he,  (Sburtleft,)  should 
bid  in  the  estate,  for  the  joint  benefit  of  said  administrator  and 
himself,  at  a  sum  not  exceeding  five  hundred  dollars.  Sburtleflf 
declined  this  proposal,  but  agreed  to  purchase  said  store  for  the 
mutual  benefit  of  said  Woods  and  himself,  at  a  sum  not  exceeding 
^450,  in  case  no  one  bid  higher.  The  administrator  states,  that 
bis  motive  in  making  this  arrangement  with  Shurtleff  was,  to  pre- 
vent a  sacrifice,  as  he  suspected  a  combination  between  Shedd, 
White  and  Hutcliins.  About  the  time  the  sale  recommenced, 
Sburtleflf  said  to  Robin,  "  you  need  not  bid  any  more  :  I  am  going 
to  bid."  After  several  bids,  ShurtlefiT,  the  auctioneer,  bid  ^410. 
At  about  fifteen  minutes  before  four  o'clock,  ShurtlefiT  took  out  his 
watch,  and  gave  notice,  tliat  the  store  then  stood  on  him  at  $410  ; 
that,  i(  no  one  bid  by  four  o'clock,  he  should  strike  it  off.  At 
four  o'clock,  no  one  having  bid,  he  gave  five  minutes  more,  and 
no  one  biddings  at  the  end  of  the  time  he  struck  ofi  the  store  to 
biuiseif,  at  $410.  Both  White  and  Hutchins  were  present  in  the 
store  during  the  bidding,  and  both  testified,  without  contradicting 
the  facts  above  stated,  that  the  store  was  struck  ofi  at  a  time  when 
they  did  not  expect  it ;  and  that  White  intended  to  have  given 
more.  Hutchins  also  testified,  that  White  did  not  bid  as  prompt- 
ly as  he  expected ;  but,  for  some  reason  seemed  to  hold  back. 
After  the  store  was  struck  ofl^.  Woods  declared,  that  if  any  one 
present  would  give  any  thing ''  worth  while,"  in  addition  to  the  sum, 
for  which  ii  had  been  struck  ofl,  it  should  be  set  up  again  :  and 
ShurtlefiT  declared,  it  is  up  again  for  a  decent  bid.  Immediately 
after,  and  as  the  company  were  about  retiring  from  the  store,  (a 
sale  of  horses  being  about  to  take  place  at  the  door,)  White  en- 
quired of  ShurtlefiT  what  sum  would  be  called  suflicient  for  a  bid,  to 
cause  it  to  be  set  up  again  ?  Shurtlefif  replied,  fifty  dollars  ;  and 
White  understood,  that  a  bid  for  a  less  sum  would  not  be  received. 
To  this  White  made  no  reply.  While  the  said  store  was  up  at 
auction,  and   during  the   bidding,  Woods  gave  notice,  that  he. 
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^^^ch'    ^^^"'^  coovey  the  same  title,  ami  no  other,  That  WUKam'Eiames 
1832.       bad  at  the  lime  of  his  deaths     At  an  after  day,  before  Woods  had 


.Ettmes'  admr.  conveyed  to  Shurtleff,  and  more  than  thirty  days  after  the  sale, 
Creditors.  White  Called  on  Woods,  and  offered  bim  fifty  dollars,  m  addition 
to  the  sum  of  $410,  for  the  store.  Woods  declined,  saying  he 
was  under  ohligation  to  deed  to  Shurtlefl.  There  was  no  evi- 
dence of  the  value  of  said  real  estate  ofiered,  odier  than  riie  ap- 
praisal and  the  sate  at  auction,  except  the  following  :  It  'appeared 
that  William  Eames  bought  the  store  of  his  brother  Thomas 
Eames  in  January,  1 820,  at  $542,  payable  in  goods  at  25  p^r  cent, 
advance  on  the  cost  and  freight ;  and  that  William  Eames  made 
repairs,  afterwards,  at  an  expense  of  about  $260.  It  also  appear- 
ed, that  Messrs.  Shedd  and  Tracy,  merchants  at  Wells  river,  of- 
fered to  hire  the  store  for  four  years  at  a  rent  of  eighty  dollars  per 
year.  Woods  referred  them  to  Sburtlef!,  who  declined  the  ofier. 
There  was  no  evidence  that  Woods  ever  ofle^ed  the  store  to  any 
one  at  private  sale.  From  the  foregoing  facts,  the  commissioner 
isof  opinion,  without  imputing  to  the  administrator  a  fraudulent 
intent,  further  than  is  apparent  from  the  facts  disclosed,  that  he 
might,  with  due  diligence,  have  sold  said  real  estate  at  the  stim 
of  Rve  hundred  dollars,  and  having  himself,  jointly  with  another^ 
become  the  purchaser,  at  $410,  he  ought  to  be  charged  with  the 
difference.  And  he  has  accordingly  charged  him  the  further  sum 
of  ninety  dollars." 

We  have  dwelt  upon  this  disclcfsure  once  and  again,  and  find 
ourselves  unable  to  make  any  thin^  of  it  more  favorable  to  the  ad- 
ministrator, than  the  commissioner  has  done.  The  property  wettt 
at  great  discount  from  its  cost,  and  from  its  appraised  value.  And 
it  appears  certain,  that  five  hundred  dollars  might  have  been  ob- 
tained for  it.  We  have  endeavored  to  give  the  administrator  all 
reasonable  benefit  from  his  being  ignorant,  that  there  were  those 
present,  who  would  give  that  sum.  But,  when  we  see,  that  be 
bad  a  person  by,  bidding  for  him  ;  that  he  was  interested  in  tbe 
final  bid,  when  it  was  struck  of! ;  that  he  does  not  appear  ever  to 
bave  ofiered  to  sell  at  private  sale,  and  that  he  announced,  during 
tbe  bidding,  and  when  there  was  little  or  no  opportunity  to  exam- 
ine title,  that  he  only  sold  such  title  as  the  deceased  had  at  his 
death,  we  think  he  ought  to  be  charged  with  the  ninety  dollars 
reported  against  him. 

The  commissioner  has  reported  a  demand  against  Dorman 
Young  of  $46,91,  which  he  treats  as  not  collected,  and  leaves  to 
come  io  at  a  future  settlement.     But  the  report  shows,  that  this 
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demand  bas  been  collected,   pending  this  appeal ;  and  he  bad    ^^^^^^f ' 
changed  the  securities  beAjie  that  Uioe.    We  decide  that  be  shall       1832.' 
be  now  bolden  to  account  for  it.     He  should  account  for  alLtbeBunea'admn 
monies  received  to  tba  time  of  Goal  accounting.     The  Court  will   c;redfiord. 
lake  care,  that  monies,  received  pending  the  appeal,  shall  liave  no 
improper  effect  as  to  cost. 

The  commissioner  has  reported  the  sum  of  $195,05  collected 
by  the  admioistratory  after  his  appointment  in  this  state,  and  before 
be  was  appointed  administrator  of  the  same  estate  in  New  Hamp-> 
shire  ;  also  a  (tirtber  sum  of  fifty-four  doIlars,and  ninety^two  cents, 
ccdlected  of  people  in  New-Hampsbirer,  since  his  said  appoint- 
meot  there,  which  was  December  16ih,  1828.  Neither  of  which 
sums  have  been  inventoried,  or  in  any  way  accounted  for  in  New- 
Hampshire.  The  administrator  seems  not  to  have  attempted  to 
show,  that  any  debts  have  come  against  the  estate  of  the  deceased 
io  New-Hampshire.  Under  these  circumstances,  and  consider- 
ing the  length  of  time  since  both  administrations  have  been  pend- 
ing, and  no  account  rendered  in  New-Hampshire  of  those  monies 
received  for  debts  there,  we  make  him  dehtor  for  them  in  his  present 
account.  After  he  shall  have  closed  his  administration  in  New- 
Hampshire,  he  must  account  here  for  the  balance  of  monies  re- 
ceived there.  If  no  debts  come  against  (he  estate  there,  he  must 
account  for  the  whole  here.  More  (han  three  years  have  elaps- 
ed, since  that  administration  has  been  pending;  yet  it  is  not 
closed,  nor  is  there  any  reason  shown,  why  it  is  not  closed,  nor 
any  reason  shown,  why  he  should  not  accotmt  for  the  money  here, 
without  the  ceremony  of  its  passing  the  probate  office  there. 
And  he  has  rendered  no  account  of  it  there  ;  not  even  an  inventory 
to  show,  that  he  had  it  in  his  possession.  Moreover,  his  accounting 
here  secures  him  against  all  persons,  except  creditors  living  in 
New-Hampshire.  He  tells  of  no  such  creditors  ;  and  the  creditors 
here  have  good  right  to  claim  their  dividend  of  this  money.  These 
sums  must  be  added  to  the  fund  in  the  hands  of  the  administrator. 

We  have  considered  the  subject  of  interest  also  ;  and  have  ob- 
served the  sums  and  dates  of  the  accounts;  and,  to  avoid  mis^ 
takes,  have  prepared  a  plot  to  deliver  to  the  clerk.  The  princi- 
ple we  adopt  is  this :  We  cast  interest  on  the  balance  in  his  band» 
on  the  first  of  January,  1829,  till  the  30th  of  March,  1830,  the 
Dme  when  he  rendered  his  acoount,  upon  which  this  appeal  was 
taken.  We  cast  from  January,  1839,  because  he  had  been  ad- 
ministrator more  than  two  years,  and  this  balance  had  then  he- 
come  money  in  his  hands.     We  find  considerable  sums  credited 
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^mrch'     ^^^^^^^  said  first  of  January,    1829,  and  the  first  of  December, 
1832/      1829.     We  cast  interest  on  this  sum   from  said  last  date  to  said 


Eamcs'  admr.  30tb  of  March,  1830.  On  some  large  sums,  received  afterwards, 
Creditors  interest  is  to  be  cast  from  the  time  of  receiving  till  said  30ih  of 
March,  1830.  When  we  have  found  the  balance  in  his  hands  at 
said  30th  of  March,  1830,  when  he  rendered  bis  account  before 
the  court  of  probate,  we  cast  interest  on  that  to  the  present  time. 
This  we  deem  just ;  because  he  knew  the  money  could  not  be 
called  out  of  his  hands  pending  the  appeal ;  and  he  can  have  bad 
no  difficulty  in  keeping  this  balance  drawing  interest  in  the  mean 
time. 

With  the  alterations  now  suggested,  and  (he  addition  of  interest, 
now  directed,  the  report  of  the  commissioner  is  accepted  and 
confirmed  ;  and  directions  must  go  to  the  probate  court  to  strike 
a  dividend  of  the  sum  thus  found  and  established  in  the  adminis* 
trator's  hands. 

P.  Burbankj  for  appelhnts. 

Mattocks  ^  Underwoodf  Ibr  administrator. 


Calkdonu.  Samuel  Morrison  vs.  Daniel  Moore. 

Alarcn. 


183^. 


A  motion  to  dismiss  on  aetioo,  briginally  commenced  before  the  county  court,  <ni  th« 
ground,  that  tlie  plaintiff's  proof  does  not  entitle  liim  to  revover  over  one  hundred 
dollars,  is  a  motion  addressed  to  the  discretion  of  the  Court,  and  ought  not  to  be 
granted,  unless  it  be  clear,  that  the  plaintiff  has  no  fair  pretext  for  claiming  over 
one  hundred  dollars. 

This  case  came  up  from  the  county  court,  for  a  hearing  upon 
the  following  bill  of  exceptions,  allowed  by  said  county  court :" 

"  Assumpsit  for  work  and  labor.  Plea,  non  assumpsit.  It  ap- 
peared on  trial,  thai  in  March,  A.  D.  1827,  the  defendant,who  was 
a  relative  of  the  plaintiff, — was  at  the  house  of  the  plaintiff's  father 
in  Canada, — when  it  was  agreed  that  the  plaintiff,  then  ^bout 
eighteen  years  old,  should  go  to  live  with  defendant,  and,  by  his 
labor,  pay  a  debt  of  about  $30,00,  due  to  the  defendant  from 
plaintiff's  father ;  and  afterwards,  if  plaintiff  chose  to  stay  and 
ivork  for  defendant  till  he  was  twenty-one  years  old,and  defendant 
chose  to  keep  him,  it  was  stipulated,  that  defendant  was  to  give 
him  three  months  schooling  each  winter,  cloth  him  decently  during 
the  time,  and,  at  the  expiration  of  his  service,  pay  him  one  hun- 
dred dollars,  together  with  two  suits  of  clothes,  such  as  are  usually 
denominated /ree£fom  suits.  It  was  understood,  that,  after  paying 
the  debt  of  $30, 00,  the  plaintiff  was  to  have  the  sole  benefit  of 
his  labor  for  defendant.  And  there  was  evidence  tending  to 
show,  that  the  plaintiff  was  to  be  at  liberty  to  stipulate  for  himself 
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te  to  his  said  servicew     One  witness,  caHed  to  prove  the  declara-  Cali  doma, 
lions  of  the  plaintiff  as  to  the  cbntract,  understood  him  to  say,  that       1332.'' 

the  $S0  was  to  be  deducted  ffomthe  j^lOO.     And  others,  whose ;; 

depositions  were  in  evidence,  and  who  professed  to  have  Ifeard  ^°"i^^^ 
the  original  agreement,  understood  the  ^100  to  be  exclusive  of  Moore. 
the  $30.  It  was  proved,  that  plaintifTwent  with  the  defendant  to 
bfs  house  in  Barnet,  in  March,  1827,  and  lived  with  him  till  som^ 
time  in  September,  1828  ;  after  which  he  worked  one  month  for 
II  Mr.  Strowbridge,  who  paid  defendant  $S  for  his  wages.  Evi- 
dence was  given  tending  to  show,  that  defendant  schooled  the 
plaintifl  about  three  months  in  the  winter  of  1827 — 8;  that  his 
dotUBg  was  rather  cheap  and  poor  while  he  lived  wiih  defendant, 
and  that  belaboured  with  ordinary  diligence  and  fidelity,  in  the  ser- 
vice of  defendant,  dnrihgthe  whole  period  aforesaid,  except  when 
in  school  as  aforesaid,  and  was  generally  reputed  a  middling 
iiand.  There  was  no  evidence  of  any  new  agreement  between 
the  plaintiff  and  defendant,  nor  did  it  appear,  that  defendant  con- 
-sented  to  the  plaintifTs  going  away,  nor  that  he  expressly  forbade 
it,  or  claimed  to  have  him  remain  in  bis  service.  The  evidence 
being  closed,  the  defendant  moved  the  court  to  dismiss  the  action 
for  want  of  original  jurisdiction  in  this  court;  but  the  court  over- 
ruled the  itootion,  and  the  cause  was  committed  to  the  jury,  who 
Tetumed  a  verdict  in  favor  of  the  plaintifl  for  $50  damages  and 
bis  costs.  And,  to  the  refusal  of  the  court  to  dismiss  said  action, 
the  defendant  excepts.  Exceptions  allowed  and  passed  .to  (be 
Supreme  Court,  and  execution  stayed." 

Fletcher  and  Chandler,  for  the  defendant. — On  the  strong^ 
view,  in  which  the  case  can  be  taken  for  the  plaintiff,  it  is  contend- 
ed, the  county  court  had  not  jurisdiction,  and  that  a  justice  of 
the  peace  had ;  the  damages  not  exceeding,  by  the  plairitifTs 
showing,  one  hundred  dollars.  By  an  act  passed  November  5, 
180i ,  t'r  u  enacted^  that  the  several  county  courts  shall  not  hear^ 
^etermincy  nor  adjudge  on  any  action  or  suit^  which  is  originatly 
made  cognisable  before  a  justice  of  the  peace,  unless  entered  by  ^p- 
peal,fyc.^(Stat.9] .)  By  an  act  passed  November  16, 162!,t/u 
enacted,  that  every  justice,  within  his  proper  sphere  of  jurisdiction^ 
be  authorized  to  hear,  try  and  determine,  all  pleas,  ^c^ 
where  the  matter  in  demand  did  not  exceed  one  hundred  dollars.--^ 
Stat.  139.  What  is  the  debt  or  other  matter  in  demand,  which 
gives  and  takes  away  jurisdiction?  and  how  is  the  amount  to  be 
ascertained  ?  The  nature  of  the  case  must  guide  and  direct  the 
court,  or  it  is  in  the  power  of  the  plaintiff  to  give  jurisdiction  and 
take  it  away  from  the  court.  In  actions  of  slander,  trespass,  as- 
sault and  battery,  fee,  the  amount  of  damages  is  discretionary ,and 
oecessarily  nncertain.     But  in  covenant,  debt,  trover,  assumpsit, 

34 
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^^^^ch^*  and  the  like,  the  damae;es  are  ascertained  by  coiliputation.  Thej 
1832.  are  not  arbitrary.  The  law  fixes  a  rule.  The  legal  cause  of  ac- 
Morrison  ^'on,  the  value  of  the  thing  put  in  demand,  is  to  be  regarded  as 
Moore,  g'^^'^g  jwisdiction.  To  ascertain  this,  we  must  recur  to  the  mat- 
ter in  dispute.  The  matter  in  dispute  was  the  compensation, which 
the  plaintiflT  ought  to  receive  for  the  time,  which  be  bad  worked 
for  the  defendant,  in  fact^  after  he  was  solely  entitled  to  receive 
the  pay,  not  the  time  stated  in  the  declaration,  of  which  the  plain- 
liff  had  no  proof.  A  compensation  for  services  actually  rendered 
IS  the  matter  in  demand,  and  necessarily  furnishes  the  criterion  to 
be  resorted  to  in  settling  the  question  of  jurisdiction.  The  $S, 
we  lay  out  of  the  case,  because  the  defendant  was  entitled  to  the 
plaintiil's  earnings  as  long  as  he  was  in  his  employ.  It  can  no 
more  furnish  a  rule  for  estimating  the  value  of  plaintiff's  labor^ 
than  if  the  ground  upon  which  be  worked  for  cfefendant  produced 
good  crops.  The  clothing  and  schooling  we  lay  out  of  the  case, 
because  the  plaintifl  does  not  count  upon  that  portion  of  the  con- 
tract in  his  declaration.  Had  the  plaintift  labored  until  he  was 
twenty-one  years  of  age,  and  received  no  schooling  nor  clothing, 
he  could  not  recover  damages  in  a  count  for  labor  done  and  per- 
formed ;  but  it  must  have  been  a  special  action  upon  the  contract. 
The  $30  must  not  be  taken  into  the  computation.  That  part  of 
the  contract  was  in  the  right  of  the  father  ;  and  the  son,  by 
express  stipulation,  was  to  pay  that  sum,  before  he  was  to  be  en- 
titled to  any  of  bis  earnings.  It  is  evident,  then,  that  the  son  can- 
not bring  that  into  his  account  against  the  defendant.  The  con- 
tract entered  into  with  the  father,  at  alt  events,  was  in  force  until 
the  thirty  dollars  was  paid.  It  necessarily  governs  the  pro  rata  of 
the  son's  labor  to  the  amount  of  that  sum.  But  the  father  was 
competent  to  contract  at  the  time  he  made  the  contract  for  the 
SQn's  labor  wiili  the  defendant.  That  contract  was  in  force,  un- 
til rescinded  by  competent  authority.  This  contract  could  only 
be  rescinded  by  the  father  or  some  one  empowered  so  to  do  by 
him.  If  the  father  delegated  this  power  to  the  son,  until  it  was 
exercised,  the  first  contract  was  in  force,  and  whatever  the  parties 
did  was  under  that  contract.  But  the  plaintiff  did  not  exercise 
tliis  delegated  power ;  nor  did  he  attempt  to  act  in  bis  own  right 
to  put  an  end  to  the  contract  made  with  his  father.  The  case 
states,  that  there  was  no  new  agreement ;  and,  when  the  plaintiff 
left  the  employ  of  the  defendant  finally,  the  defendant  neither  as- 
sented nor  dissented.  The  labor  for  the  defendant  wasperform- 
ed  under  the  contract  made  with  the  father  and  no  other.     Th^re 
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coald  be  naimpHed  contract  so  long  as  the  express  contract  ex-  ^^i^^°^**^ 
isiedv     Had  the  plaintiff  remained  with  tlie  defendant,  until  he       ib32.  ' 
twenty-ooe  years  of  age,  he  would  have  lived  with  him  three    Morrison. 


yesrs.  Had  there  been  no  netv  contract,  the  defendant  would  m^ot^ 
hiTe  been  under  obligation  to  cancel  the  debt  of  $30  against  the 
father,  give  the  plaintiff  three  months  schooling  each  winter,  two 
suits  of  clothes,  and  one  hundred  dollars.  But  the  phintiffre- 
maioed  in  the  defendant's  employ  but  nineteen  months,  including 
the  month  be  worked  for  Strowbridge.  Had  the  plaintiff  contin- 
ued with  the  defendant,  under  the  contract  made  with  the  father, 
tin  be  was  iwenly-one  years  old,  he  would  have  been  entitled  to 
nine  roonth.«'  schooling,  which,  deducted  from  the  three  years, 
leaves  two  years  and  three  months  for  labor.  Deduct  the  three 
mootbs  schooling  from  the  time  the  plaintifi  was  in  fact  in  the  de- 
feDdam's  employ,  and  it  leaves  one  year^nd  four  months  of  actu- 
al labor.  But  the  father  was  owing  $30  to  defendant.  This 
was  to  be  paid,  at  all  events,  before  the  plaintiff  would  be  entitled 
to  any  of  his  earnings,  upon  his  own  showing.  The  service 
actually  rendered,  then,  is  the  balance  of  sixteen  month's  labor, 
after  deducting  the  thirty  dollars.  This  is  the  matter  in  demand. 
This  is  the  value  of  the  thing  in  dispute.  The  contract  entered 
into  with  the  father  not  having  been  abrogated,  (he  rights  of  the 
parties  must  be  governed  by  that.  This  contract  furnishes  a 
role  of  computation.  It  is  not  uncertain  and  indefinite,  like  tres- 
pass, assault  and  battery,  slander,  &c. }  but  furnishes  as  definite  a 
role  asthe  interest  table.  In  short,  analysis  settles  the  question. 
Had  the  term  of  service  been  completed,  under  the  contract  with 
the  father,  the  time  computed  for  actual  labor  would  have  been 
twentj'-seven  months.  One  hundred  and  thirty  dollars  for  twenty- 
seven  months,  is  $4,81  per  month.  Ac  this  rate  it  requires  six^ 
months  and  one  fourth  of  a  month  to  pay  thirty  dollars  due  from 
the  father  to  the  defendant.  Deducting  six  months  from  the 
sixteen  months,  the  time  the  plaintiff  actually  labored  for  the 
defendant,  leaves  nine  months  and  three  fourths  of  a  month  to  be 
accounted  for  by  the  defendant.  This  amounts  to  $46,90. 
But  the  jury  have  seen,  fit  to  estimate  the  balance  at  fifty  dollars. 
Either  sum  is  conclusive  of  the  jurisdiction  of  the  court.  The 
doctrine  contended  for  in  this  case  is  not  new.  It  has  been  re- 
peatedly ruled  in  the  Supreme  Court  of  the  United  States. — 
Wilson  vs.  Danid,  I  U.  S.  Rep.  185  ;  U.  S.  vs.  Mc'Dowell, 
2  do.  122;  Cooke  vs.  Wardrow,  do.  174;  Wise  va,  Turnpike 
Co.  do.  487. 
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C'MK»OSiA', 

Marchf 

1832r 

Morrison 

rs, 
Moore. 


J.  MaiiockSffor  the  plaintiff .^^\ .  Tbe  coofract  was,  tbatthir 
piaintifT  should  work  for  defendant  to  paj  bis  facber^s  debt  of  $30, 
and  afterwards  to  have  bis  own  earnings^  Tbe  contract  about 
staying  until  he  was  iweniy-one,  was,  in  case  ihej  both  agreed^ 
They  did  not  agree :  therefore,  the  bargain  dropt,  and  plaintiff 
was  entitled  to  what  he  earned.  He  labored  from  some  time  io 
March,  1827,  until  some  time  in  September,  1828;  and  one 
month  after  with  Strowbridge,  for  defendant.  The  trme,  if  alt 
March  and  September  is  incfuded,  h  one  year  and  otgbt*^  months  ^ 
or,  i(  half  of  those  n)onths  is  included,  one  year  and  se^ett 
months.  Deducting  the  first  three  montbs,to  pay  about  $30  for  his 
father's  debt,  being  about  $l0  per  month,  leaves  about  sixteea 
or  seventeen  months'  labor,  tbe  plaiutifl  going  to  school  aboia  Uwee 
months  in  the  winter ;  and,  if  these  three  months  are  deducted, 
still  leaves  thirteen  or  foiyteen  morubs'  work,  during  tiie  be.st  part 
of  two  seasons.  Now^  who  can  say  that  this  labor  was  not  worth 
over  $100^  even  if  ptaintiQ's  eloilungrwbicb  was  rather  chea|> and 
poor,  was  fumfshed  by  defendant,  (which  does  not  appear,)'  and^ 
if  the  value  of  it  is  to  be  first  deducted,  in  order  to  get  at  tbe  ju- 
risdiction, (which  we  deny,)  when  it  is  well  known,  that,  in  this 
country,  from  $120,  to  $150  is  the  price  of  a  hired  man  for  one 
entire  year?  No  testimony  was  put  in,  showing,  tbe  value  ;and  the 
court  cannot  presume  it.  Besides,  the  value  of  tbe  clothing  will 
not  afiect  this  question.  l§t.  Because  the  case  does  not  show, 
that  defendant  furnished  any  clothing.  2d.  If  he  did,  defendant 
might  not  have  defended  the  suit ;  or  might  not  have  set  up  this 
deduction  from  the  wage5f,  and  afterwards  sued  plaintiff  for  (he 
clothing,  as  there  was  no  testimony,  that  any  clothing  wasTeceiv- 
ed  by  plaintiff,  in  payment  for  his  Idhor. 

2.  Why  was  not  plaintifl's  wl>ole  labour  of  twenty  months,  the 
^'debt  or  matter  in  demand,'^  subject  to  be  reduced,  or  lessened,  by 
tbe  application  of  the  $30  against  so  much  of  the  work  as  was  worth 
that  sum  ?  This  not  having  been  done  by  i\}e  parties,  why  is  it  not 
like  a  note  of  $150,  $50  of  which  has  been  paid,  but  not  endorsed  ; 
or  rather  fifty  bushels  of  wheat  having  been  paid  towards  it,  the 
price  not  agreed  on  ?  The  unsettled  and  unliquidated  dealings  of 
the  parties  have  certainly  been  over  $100  ;  and,  whatever  the 
balance  due  might  have  been,  the  plaintifi  is  entitled  to  a  superior 
court  to  decide  upon  these  demands.  It  is  not  the  policy  o(  the 
law  to  permit  a  single  justice  to  overhaul  large  dealings,  and  render 
judgement  (or  $1Q0,  tho  wrong  way,  and  thereby  injure  the  los-* 
ing  party  $200. 


9.      • 
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3.  The  most  courts  have  ever  done  in  dismisstDg  actions  for  ^^^^^^"*^' 
want  of  jurisdiction  on  trial  is,  when  the  claims  are  clearly  out  of       1832. 
their  jurisdiction  ;  as  for  a  particular  sum  of  money  ;  or  for  the    Morrieon 
value  of  goods  or  services,  where  all  the  plaintiflf's  witnesses  swear     Moore. 
the  value  below  the  county  court's  jurisdiction  ;  say  an  action  of 

trover  for  a  horse  or  cow ;  if  all  plaintiflfs  witnesses  said  the  ani- 
mal was  worth  less  than  ^100,  the  court  might  dismiss;  but  if 
any  one  put  the  value  over,  although  all  others  for  plaintifi  and 
defendant  said  less,  they  would  not  dismiss.  And,  probably, 
even  in  so  clear  a  case  as  of  a  middling  good  cow,  the  court  would 
not  decide  upon  the  value  and  dismiss  without  proof :  but  cer- 
tainly in  the  case  of  a  middling  good  horse,  they  would  not  hear 
themselves  called  upon  to  put  a  value.  Much  less  would  they 
^pot  a  value  upon  13,  14, 17  or  20  months'  work,  a  minor's  going  to 
school  *^  about  three  months,"  or  a  <'  few  cheap  and  poor  clothes." 
They  cannot  judicially  guess  out  the  facts,  and  then  value  labor, 
without  proof  of  its  demand  and  price,  at  the  time  and  place, 
when  and  where  performed. 

4.  Then,  if  plaintiff's  rule  of  damages  should  have  been  predi- 
cated upon  what  he  was  to  have  had,  if  he  had  stayed  until  he  was 
furejiij^ofie,  yet  the  court  cannot  decide,  that  plaintiff,  for  the  time 
he  did  stay,  was  not  entitled  to  over  $100.  For,  1st.  plaintiff's 
age  is  not  shown.  "About  eighteen"  is  too  indefinite.  2nd.  How 
much  less  than  decent  clothes  were  furnished  during  the  time  he 
stayed.  3d.  PJaintiff  might  have  been  sick  all  the  remainder  of 
Ihs  time,  and  been  chargeable,  iind  not  serviceable,  to  defendant. 
4ib.  What  is  the  value  of  "  two  freedom  suits."  It  is  said,  that, 
in  a  plea  of  usury,  the  per  cent,  must  be  stated,  as  well  as  the 
ficts,  for  the  court  are  not  to  be  called  on  to  make  the  cast,  to  see 
that  the  interest  is  unlawful.  But  here  the  court  are  called  on  from 
uncertain  facts  to  estimate  value  without  proof;  and  this  to  oust 
the  county  court  of  their  jurisdiction. 

5.  It  is  rather  a  matter  of  discretion  in  the  county  court,  upon 
the  whole  facts  before  them,  to  decide,  whether  they  will  dismiss. 
If  the  suit  is  brought  in  good  faith,  to  try  a  right  and  not  to  enhance 
cost,  they  will  be  slow  to  dismiss  ;  and  this  discretion  is  scarcely 
revisablcby  this  Court,  and,  if  it  is,  this  is  a  strong  case  for  plain- 
tiff. 1st.  It  was  at  least  doubtful.  Hejlhought  he  ought  to  have 
over  $100,  and  he  might  well  go  before  a  court,  which  could  give 
it.  2nd.  The  plaintiS  was  a  minor.  3d.  Defendant  never  in-« 
teiposed  this  objection  until  the  thir^  term,  and  on  final  trial. 
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^^AfaTr/i'*'  Hutchinson,  C.  J.,  delivered  die  opinion  of  die  Court.  The 
1832.'  only  quesuon  presented  in  this  case  is,  whedier  the  county  court 
Morrison  ougbt  to  have  dismissed  this  action,  on  the  ground,  that  the  sum  in 
Moore,  dispute,  or  matter  in  demand,  did  not  exceed  one  hundred  dollars. 
There  is  some  difficulty  in  many  cases  of  uncertainty  in  point  of 
value  of  property  sued  for.  Suitors  may  entertain  doubts,  to 
which  court  they  ought  to  apply  for  redress  of  what  they  deem 
their  wrongs.  There  was  an  uncertainty  in  this  case,  with  re* 
gard  to  the  value  of  the  labor,  performed  by  the  plaintiff,  of  which 
the  defendant  had  the  bene6t,  and  the  value  of  the  clothing,  to 
which  the  plaintiff  would  have  been  entitled,  at  the  age  of  twenty 
one  years,  had  he  tarried  till  then,  and  from  the  furnishing  of 
which  the  defendant  was  discharged  by  the  plaintiff's  not  tarry- 
ing his  whole  time  contracted  for.  And  the  case  presents  no  rea- 
son for  any  diminution  from  the  plaintiff's  earnings,  while  be  did 
continue  in  the  defendant's  employ,  arising  from  any  unwarrantable 
breaking  off  the  contract.  Amidst  these  uncertainties,  the  court 
might  form  but  a  vague  conjecture,  at  what  sum  the  jury  would 
assess  the  plaintifi  's  damages.  This  motion  was  addressed  to 
the  discretion  of  the  court ;  and  it  was  their  duty  to  exercise  a 
sound  discretion,  and  not  dismiss  the  action  under  such  circum- 
stances, as  would  endanger  the  plaintifi 's  rights,  and  leave  him 
liable  to  a  similar  rebuft,  should  he  commence  his  suit  before  a 
single  magistrate.  The  defendant  received  eight  dollars  for  one 
month's  labor  of  the  plaintiff.  He  may  have  thought  neatly  all  his 
labor  of  a  similar  value  by  the  month.  And  others,  with  whom 
he  conversed,  may  have  thought  so  too.  Yet  this  would  be  no 
rule  for  the  decision  of  the  court,  any  further  than  these  circum- 
stances would  show  the  action  brought  in  good  faith,  and  the  ju- 
risdiction selected  in  good  faith,  and  not  from  the  motive  to  en- 
hance cost.  In  this  case  there  is  something  more.  There  is  rea- 
son to  believe,  that  the  defendant  considered  the  jurisdiction  well 
selected  ;  for  there  have  been  two  or  three  trials  in  this  case  ;  and 
this  motion  to  dismiss  comes  on  the  6nal  trial  before  the  jury*  It 
ought  not  to  prevail,  unless  it  were  6rst  rendered  very  certain, 
that  the  plaintifi 's  claim  would  admit  of  no  fair  pretence  of  its 
amounting  to  more  than  one  hundred  dollars.  The  verdict  found 
by  the  jury  can  furnish  no  rule  for  a  decision  of  this  question. 
The  jurors  may  have  differed  widely  from  each  other,  and  this 
verdict  may  have  been  the  result  of  a  compromise.  This  verdict 
no  more  shows,  that  the  county  court  had  not  jurisdiction,  than  a 
verdict  of  one  hundred  and  ten  dollars,  in  a  suit  before  a  justice 
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of  the  peace,  would  show  that  sucli  justice  bad  no  jurisdiction.  ^^j|^j).^^'^ 
lo  such  case,  the  damages  being  in  their  nature  uncertain,  the       1832.' 
plaintiff  might  remit  all  over  $100,  and  have  execution  for  that    Morrison 

««•  .     .  Moore. 

Another  difficulty  is  slightly  suggested  by  the  plaintiff's  coun- 
sel. This  cause  comes  up  before  this  Court,  as  upon  a  writ  ofer- 
ror.  We  can  review  the  decisions  of  the  county  court  upon  all 
questions  of  law,  arising  upon  facts  found,  or  agreed  upon  by  the 
parties,  and  placed  upon  the  record  by  a  bill  of  exceptions.  If  it 
appeared  of  record,  that  the  plaintiff  produced  no  testimony  tend- 
ing to  show  greater  damages  than  fifty  dollars,  whether  that  ap- 
peared by  the  declaration's  comprising  no  greater  sum,  or  by  the 
exceptions  stating  the  amount  placed  in  controversy,  we  could 
reverse  their  decision,  if  we  find  it  incorrect.  But,  when  the 
county  court  decide  upon  the  weight  of  evidence  merely,  we  can- 
not revise  their  decision.  In  the  present  case,  the  motion  to  dis- 
miss virtually  called  upon  the  court  lo  weigh  the  evidence,  and  de- 
cide, that  the  plaintiff,  should  he  recover,  had  no  fair  pretence  of 
recovering  over  one  hundred  dollars.  Their  decision  depended 
wholly  upon  the  weight  of  evidence.  If  they  had  found  the  fact,that 
the  plaintiff  had  no  fair  pretence  to  claim  over  one  hundred  dol- 
lars, and  placed  that  finding  upon  the  record,  and  yet  had  refused 
to  dismiss  the  action,  we  should  be  able  to  revise  their  decision 
and  affirm  or  reverse  it,  as  the  law  required.  This  they  have  not 
done.  They  have  reported  a  chain  of  facts  proved,  which  stand 
as  evidence,  from  which  to  infer  the  further  fact  of  the  sum  which 
the  plaintiff  might  have  a  plausible  claim  to  recover.  And  their 
decision  upon  the  same  question  shows  their  inference  to  be,  that 
the  plaintiff  had  a  plausible  pretext  to  try  to  obtain  a  verdict  for 
more  than  one  hundred  dollars. 

The  judgement  of  the  county  court  is  affirmed. 

Fletcher  Sf  S.  A.  Chandler^  for  defendant. 

•7.  JUattockii  for  plaintiff. 
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ciLKooNiA.  Chester  W.  Bloss  vs.  Joseph  W.  Kittridge. 

Aiarch, 


1832. 


The  statute  of  1811,  allowing  a  review  in  certain  appealed  causes,  is  not  repealed  by 
thestotute  of  1826,  which  purports  to  take  away  the  right  of  review  in  appealed 
causes . 

The  di|pfendant*8  filing  in  ofitfet,  in  an  appealed  action,  matters  of  which  the  county 
court  raigbt  take  original  jurisdiction,  renders  the  action  open  to  a  review  in  tli« 

county  court. 

This  was  an  action,  brought  before  a  justice  of  the  peace,  in 
which  the  defendant  recovered  judgement,  without  filing  any  plea 
in  offset.  The  action  was  brought  upon  a  note  of  about  seventy- 
seven  dollars,  made  payable  to  one  John  Beckwith  or  order,  and 
by  him  indorsed  to  the  plaintiff.  The  cause  was  carried,  by  ap- 
peal, to  the  county  court  ;  and  the  defendant  there  filed  in  offset 
sundry  matters  against  said  Beckwith,  in  four  counts,  of  one  him- 
dred  dollars  each,  some  of  them  on  the  warranty  of  a  horse.  The 
defendant  again  recovered  judgement  in  his  Aivor ;  and  the  plain- 
tiff prayed  for  a  review,  which  was  not  granted.  He  then  filed 
exceptions  to  this  decision,  refusing  the  review,  and  brougiit  up 
the  cause  to  this  Court  foi*  a  hearing  upon  that  question.  Particu- 
lars in  the  detail  of  facts  sufficiently  appear  in  the  arguments,  and 
in  the  opinion  of  the  Court. 

Argument  in  behalf  of  the  plaintiff. — 1st.  The  defendant  has 
pleaded  four  pleas  in  offset,  of  $100,  00  each,  and,  in  the  cbse, 
prays  to  have  said  sums  set  ofi  against  the  plaintifi  's  claim.  Any 
one  of  the  several  counts  is  over  $100,  as  that  sum  was  given  for 
the  horse,  which  was  of  no  value,  and  soon  after  died  ;  and  the 
demands  were,  therefore,  not  within  the  jurisdiction  of  a  justice  ; . 
and  were  considered  so  by  defendant's  counsel,  as  those  claims 
were  not  pleaded  before  the  justice. 

2nd.  And,  whether  defendant  could  recover  against  BIoms^  or 
against  Beckwith,  in  this  suit,  is  of  no  consequence.  The  defen- 
dant having  filed  the  claims,  it  is  not  for  him  to  say,  that  be  claim- 
ed what  the  court  could  not  give  him. 

3rd.  The  jury  could  have  found  the  defendant's  whole  claim 
against  Beckwith  ;  for,  otherwise,  the  defendant  would  lose  the  . 
difference  between  the  note  and  his  claim  ;  for  it  would  not  be 
competent  for  the  jury  to  sever  the  claims.  They  should  have 
found  the  whole  amount  against  Beckwith^  and  offset  against 
BlosM  enough  to  meet  his  demand. 

4th.  Suppose  those  counts  had  been  in  suit  before  the  county 
court ;  would  not  that  court  have  jurisdiction  ?    If  the   ofiset  is 
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« 

wUbin  the  original  jurisdiction  of  the  county  court,  then  the  cause  is  ^^^^^^J;/^' 
reviewable.  ib32.  ' 


filbss 

Argument  on  the  pari  of  the  defendant — This  is  assumpsit  <^f* 
upon  a  note,  executed  by  defendant  to  John  Beckwitb,  and  en* 
dorsed  to  plaintiff.  Plea, — 1.  General  issue.  2.  An  offset,  in  sev- 
eral counts,  against  the  payee  of  the  note,counting  upon  a  warranty 
of  a  horse,  lor  which  the  note,  declared  upon,  was  given  in  part 
consideration;  adding  the  common  and  general  counts  :  to 
which  the  plaintiff*  pleaded  the  general  issue.  The  horse 
died  upon  the  fourth  day  alter  the  warranty ;  and  the  defen- 
dant claimed  the  value  of  the  horse  mentioned  in  his  pleas  in  off- 
set. The  witnesses,  called  to  prove  the  value  of  the  horse,  esti- 
mated him  at  less  than  $  1 00,  varying  from  $75,  to  j(95.  The 
jury  returned  a  verdict  for  the  defendant,  being  instnjcted  by  the 
court,  that,  though  they  should  find  the  value  of  the  horse  ex- 
ceeded the  amount  of  the  note,  they  could  not  return  a  balance 
as  against  the  plaintifT,  the  endorsee  of  the  note.  The  plaintiff 
moved  for  leave  to  review  the  case ;  but  the  court  refused  the 
motion  ;  to  which  the  plaintiff^ excepts.  1st.  The  statute,  entitled 
*'  An  act,  allowing  endorsees  to  maintain  actions  in  their  own 
naoies,^'  allows  the  defendant  the  privilege  to  plead  in  offset  all 
demands,  proper  to  be  pleaded  in  offset  against  the  original 
payee,  had  the  action  been  brought  in  his  name. — Stat.  p.  144. 
2nd.  The  statute  entitled,  ^*  An  act,  in  addition  to  an  act,  entitled 
an  act,  constituting  the  Supreme  Court  of  judicature  and  county 
courts,  deffning  their  powers  and  regulating  judicial  proceedings,'* 
allows,  that,  whenever  any  civil  action  shall  be  appealed  from  a 
justice  of  the  peace  to  the  county  court^aad  the  plaintiff  is  indebted 
to  the  defendant,  the  plaintiff  may  plead  the  same  in  offset  in  the 
same  manner  as  if  the  action  had  originally  been  commenced  in  the 
county  court,  and  had  been  within  their  jurisdiction.  And,  when- 
ever the  demand,  so  pleaded  in  offset,  shall  be  within  the  original 
jurisdiction  of  the  county  court,  either  party  shall  be  entitled  to  a 
review. — Stat.  p.  104.  The  statute,  entitled  "  An  act,  defining 
the  powers  of  justice  of  the  peace  within  this  state,"  declaresjlhat  all 
civil  causes,  brought  before  the  county  court  by  appeal  from  jus- 
tices' courts,  shall,  by  said  county  courts,  be  heard  and  finally  de- 
termined, without  any  appeal  or  review. — Slat.  p.  125. 

Of  the  right  of  the  defendant  to  plead  in  offset  to  this  action, 
there  can  be  no  question  ;  nor  is  there  any  exception  to  the 
charge  of  the  court  taken.     The  only  point  to  be  settled  is,  was 

35 
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^*i/ar?r*'   ^''^  plaintiff  entitled  to  a  review  in  consequence  of  the  defendant's 
1833.       offset  ?  The  statute,  deGning  the  powers  of  a  justice  of  the  peace, 
Bloss       would  be  conclusive  upon  the  question,  were  it  not  for  the  statute, 
Kholdge.    n^ade  in  addition  to  an  act,  constituting  the  Supreme  Court  of  ju- 
dicature and  county  courts,  and  regulating  judicial  proceedingsr. 
If,  by  that  statute,  the  plaintiff  is  entitled  to  a  review,  the  court 
will  grant  a  new  trial.     But  the  plaintifF's  case  is  neither  within  the 
letter,  nor  spirit,  of  that  act,  for  two  reasons  :     1st.  That  art  ex- 
tends only  to  cases  where  the  plaintiff  is  indebted  to  the  defendant 
by  bond,  bill,note,&c.,and  not  Co  cases,  contemplated  by  the  pro- 
visions of  the  act,  allowing  endorsees  to  maintain  actions  in  their 
own  names.     The  offset  here  pleaded  is  against  John  Beckwith, 
the  endorser  of  the  note  declared  upon,  not  against    Chester  W. 
Bloss^   the   endorsee.     2nd.     It  is  not  within  the   reason   and 
spirit  of  the  statute.     If  the  action  had  been  brought  in  the  name 
o(  the  payee  of  the  note,  he  would  not  be  entitled  to  a  review,  un- 
less the  demand,  pleaded  in  offset,  was  such  as  was  within  the  ori- 
ginal jurisdiction  of  the  county  court.     Though  the  defendant  de- 
clares in  several  counts  in  offset,  it  is  but  one  plea,  and  evidently 
upon  but  one  cause  of  action  ;  to  wit.  the  warranty  of  a  horse. 
This  is  the  only  matter  in  dispute ;  this  is  the  demand  in  offset. 
The  ascertained  value  of  the  horse  is  what  gives,  or  takes  away, 
jurisdiction  ;  not  the  mode  of  declaring.     The  law  permits  the 
plaintiff  to  declare  in  different  ways,  so  as  to  meet  his  testimony ; 
not  for  the  purpose  of  enlarging  or  ciicumscribing  the  jurisdiction. 
If  the  court   have  not  jurisdiction  in /ac^,  ihey  cannot  take  it  by 
JUiion.     To  ascertain   the  value  of  the  horse  in  this    particular 
case,  recourse  may  be  had,  either  to  the  opinion  of  the  witnesses, 
.  who  testified  to  tliat  fact,  or  to  the  opinion  of  the  jury.     The  wit- 
nesses vary  in  their  opinion  from  $75,  to  $96  ;  no  one  exceeding 
§100.     If  we  have  recourse  to  the  verdict,  the  legal  inference  is, 
that  the  value  of  the  horse  was  as  much  as  the  amount  of  the  note 
and  interest:  the  court  are  not  at  liberty  to  pr6sume,that  it  was  more. 
In  the  case  of  fVitson  vs.  Danieh^  the  matter  in  dispute  was 
ascertained  by  recuring  to  the  foundation  of  the  original  contro- 
versy.    The  rule  then  adopted  was,  when  the  law  gives  the  rule 
of  damages,  the  legal  cause  of  action  must  be  regarded. — 2  DaL 
Rep.  360,  n.  (I   Pet.  Cond.  Rep.  188. J     In  fVilliamson  vs. 
Kincaid,  (4  Dal,  20j  the  court  permitted  affidaviis  to  be  read, 
to  ascertain   the  value  of  the   property.     In  U.  S.  vs.  the  Brig 
Urian,  the  Court  heard  testimony  viva  voce.  Toner  vs.  Haled^  1 
Pet.  Cond.  Rep.  188,  nts.     In  fVise  and  Lynn  vs.  the  Colum^ 
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Dtrnpike  Co.  the  court   decided^  (hat,  if  the  sum  awarded  be  ^^^^^'^» 
less  than  $100,  the  court  have  do  jurisdiction,  though  a  greater       isss.' 
sym  be  claimed.     This  case  establishes  the  doctrine,  that  it  is  the       moas^ 
UMUDt  of  the  verdict,  which  gives  jurisdiction,  and  has  since  been    i^j^^^  ^ 
followed. — 2  Pet.  Cond.  Rep.  489. 

HiTTCHiNsoN,  C.  J.,  pronounced  the  opinion  of  the  Court.—* 
lo  deciding,  whether  the  plaiotiflf  was  entitled  to  a  review,  as  he 
claimed  to  be,  it  is  necessary  to  compare  various  statutes  upon  the 
subject  of  reviews,  and  ascertain  how  they  will  stand  together. 
Before  the  statute  of  181 1,  which  will  be  noticed  in  its  order,  the 
several  statutes,  then  in  force,  contained  the  following  provisions ; 
^to  wit  ^  oiTsels  might  be  pleaded  before  a  justice  of  the  peace,  of 
matters  within  his  jurisdiction,  and  go  up  with  the  action  to  the 
county  court,  by  appeal :  or  they  might  be  newly  pleaded  before 
tbe  county  court,  after  the  appeal  was  entered  there.  But  no  off- 
set could  ba  there  pleaded,  of  any  matter,  which  might  not  have 
been  pleaded  before  the  justice,  as  being  within  his  jurisdiction. 
And  no  review  could  be  had  in  the  county  court,  of  any  cause, 
which  came  there  by  appeal.  But  either  party  might  once  review 
any  action  originally  commenced  before  the  county  court.  And 
the  statute,  which  regulates  the  negotiability  of  notes,  (see  page 
144,)  provides,  that  the  signer  of  any  such  note  may  plead  in  off- 
set, against  the  indorsee,  all  demands,  proper  to  be  pleaded  in  off- 
set, which  be  may  have  against  the  payee  before  he  is  notified  of 
tbe  indorsement.  At  that  period  an  action  upon  this  note  of  $11, 
must  have  been  brought  before  the  county  court ;  it  being  then 
above  tbe  jurisdiction  of  a  justice  of  the  peace.  If  so  brought,  and 
tliis  offset  filed,  either  party  might  have  once  reviewed  the  action. 

The  statute  of  181 1,  (see  page  104,)  provides,  that,  in  actions, 
appealed  from  a  justice  of  the  peace  to  the  county  court,  if  the 
plainiffis  indebted  to  the  defendant  by  bond,  &ic.,  the  defendant 
may  plead  the  same  in  offset  to  the  plaintiff's  demands,  in  the 
same  manner,  as  if  the  action  had  been  originally  commenced  in 
ibe  county  court,  and  had  been  wi:hin  the  jurisdiction  of  the  same  ; 
and,  when  the  demand,  so  pleaded  in  offset,  is  such,  as  is  within 
the  original  jurisdiction  of  the  county  court,  either  party  lius  the 
same  right  to  a  review,  which  he  would  have  bad,  if  the  suit  had 
been  originally  commenced  before  the  county  court.  With  all 
these  statutes  in  force,  the  assignment  of  this  note  by  Beck  with  to 
Blass  could  not  take  away  the  right  of  Kiitridge,  the  signer  of 
tbe  note,  to  plead  in  ofiset  any  d(^mands,  against  Beckwitli,  which 
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^M^V'  ^^"'^  ^^  pleadable  in  oSset  if  the  suit  were  in  the  name  of  Beek- 
1832/  with  ;  nor  take  away  his  right  of  review,  after  a  decision  against 
Bi^*^       biro.     And,  by  the  several  statutes,  the  right  of  review,  if  it  ex- 

Kittrfd        ^^  '^  ^'''  '^  i^^t"^''  •  ^^  plaintiff  might  review  as  well  as  the  de* 
fend  ant. 

This  leads  us  to  consider,  whetlrer  the  defendant's  pleas  in  off- 
set are  such,  as  would  entitle  either  party  to  a  review,  under  this 
statute  of  ]  81 1 ,  supposing  this  statute  still  in  force.  This  must 
depend  upon  the  amount  claimed  in  these  pTeas.  The  defendant 
has  alleged  a  breach  of  each  promise  tn  his  several  pleas,  without 
adding  the  addamnum  in  any  technical  form  ;  but,  instead  of  it,  has 
prayed  that  the  said  sums  may  be  set  ofT  against  said  note  accor- 
ding to  the  statute  in  such  case  provided.  These  four  counts  ex- 
hibit a  claim  of  four  hundred  dollars ;  that  is,  one  hundred  dollars 
in  each  count.  We  may  conjecture,  that  his  declaring  for  $100, 
for  the  unsoundness  of  one  bfack  gelding,  and  the  same  sum  for 
the  unsoundness  of  another  black  gelding,and  a  like  sum  for  money 
had  and  received,and  a  like  sum  for  money  laid  out  and  expend- 
ed, are  different  ways  of  declaring,  yet  mean  a  recovery  for  the 
same  thing  ;  yet  nothing  could  prevent  tlie  defendant's  recover- 
ing the  whole  amount  of  each  .count,  with  sufficint  proof  of  their 
truth.  Here,  then,  are  put  together  into  one  declaration  in  oflset, 
what  would  extend  to  the  utmost  bound  of  a  justice's  jurisdiction 
in  four  actions.  Decisions  have  settled  the  law,  that  several  small 
notes,  amounting  together  to  more  than  one  hundred  dollars^ 
when  joined  in  one  declaration,  gii'e  jurisdiction  to  the  county 
court.  Six  notes  of  twenty  dollars  each  may  present  such  an  ac- 
tion. This  plea  is,  in  form  as  well  as  substance,  a  pfea  in  ofl^tv 
As  to  its  form,  it  should  begin  and  end  as  a  plea  in  bar  ;  and  the 
reasons  of  the  bar  should  be,  that  the  payee  of  the  note  was  and 
is  indebted  to  the  defendant,  be.  See  this  point  decided  in  the 
case  of  Martin  vs.  Trowbridge  and  Runnelh,  1  Vt.  Rep.  477. 
Without  regarding  the  form,  the  substance  of  the  plea  is  within  the 
original  jurisdiction  of  ihe  county  court ;  and  there  is  nothing  now 
before  us,  showing  any  part  of  this  plea  to  be  fictitious  ;  and,  if 
there  were,  the  defendant  must  not  be  permitted  to  object  to  a 
review  on  iliat  account.  This  would  come  with  more  propriety 
from  the  other  party.  This  leads  to  the  conclusion,  that,  if  the 
statute  of  181 1,  before  noticed,  is  considered  to  be  in  force,  this 
review  ot)ght  to  \n\ve  been  allowed. 

If  that  statute  has  been  repealed,  it  has  been  by  virtue  of  the  con- 
trary provisions  of  the  act  of  1826  ;  where  it  is  provided,  that  no 
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re?iew  shall  be  allowed  in  any  action,  brought  to  the  county  court  ^^^^j*'^' 
by  appeal.     This,  it  will  be  perceived,  includes  pauper  cases  and       1832/ 
probate  cases^as  well  as  appeals  from  a  justice  of  the  peace.    The       ^\^ 
statute  of  1797,  contained  precisely  tlie  same  provision,  with  re-    j^t^tdre. 
f;ard  to  cases  appealed  from  a  justice  ofthe  peace  :  but  the  act  of 
181 1,  being  of  later  origin,  there  was  no  interference,  but  the  lat- 
ter had  its  efiect  to  govern  the  cases  which  came  within  it. 

The  question  is  now  presented,  whether  the  provisions  of  this 
statute  of  1826  are  contrary  to  those  of  the  statute  of  1811,  or 
whether  those  may  not  be  in  full  force  to  govern  the  particular 
cases  not  named  in  any  other  statute.  There  have  been  several 
decisions,  which  furnish  analogous  principles  to  aid  our  delibera- 
tioas  upon  this  point.  The  case  of  Baker  vs.  Blodgeiy  reported 
by  Jtidge  Jtikens^  was  an  action  brought  before  a  justice  of  the 
peace  upon  a  demand  so  small  as  not  to  be  appealable.  The  de- 
fendant filed  in  ofiset  a  demand  large  enough  to  be  appealable. 
He  recovered  a  judgement  against  the  plaintiff,  who  appealed  to 
the  county  court.  On  the  defendant's  motion,  the  court  dismissed 
the  appeal.  The  plaintiff  brought  a  writ  of  error,  and  this  Court 
le versed  the  judgement.  It  was  considered  as  having  become  a 
different  action,  by  the  addition  of  (he  ofiset }  or  rather  both  to- 
gether formed  the  action.  Afterwards  the  parties  referred  this 
action,  and  all  demands,  to  referees,  whose  report  settled  the  mer- 
its of  the  conu-oversy.  This  again  was  considered  a^  making 
a  new  action,  in  reference  to  the  taxation  of  costs  in  favor  of  the 
plaintiff,  who  was  otherwise  curtailed  in  his  costs  by  his  having 
appealed  the  action.  When  new  matter  is  brought  upon  the  re- 
cord by  a  plea  in  ofiset,  the  action  ceases  to  be  the  same  action, 
that  it  was  before. 

The  statute  of  1826  refers  to  such  actions,  as  can  by  law  come 
to  the  county  court  by  appeal.  Such  offsets  as  might  be  filed  be- 
fore the  justice,  whetber  they  be  filed  there,  or  in  the  county  court, 
do  not  render  the  action  liable  to  a  review  in  the  county  court. 
But  those,  which  cannot  come  to  the  county  court  by  appeal,  in 
the  shape  they  assume  under  the  provisions  of  the  act  of  1811^ 
when  that  shape  is  given  them,  cease  to  be  governed  by  the  act 
of  1826.  In  other  words,  an  action  brought  to  the  county  court 
by  appeal,  and  having  an  offset  filed  there,  which  could  not  be  fil- 
ed, were  it  not  for  the  act  of  1811,  is  open  to  review  by  virtue  of 
that  act ;  and  its  provisions  are  not  repealed  by  the  later  provisions 
oftheactof  1826.  The  two  statutes  are  to  be  considered  as 
referring  to  difiereut  subjects. 
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Caledokia, 

March  f 

1832. 

BIo«8 

vs. 

Kittridge. 


It  is  suggested  in  argument,  by  the  defendant's  counsel,  that 
this  ofiset  should  be  considered  as  of  no  greater  amount,  than  the 
plaintifi  's  demand,  because  no  greater  sum  than  that  can  be  al- 
lowed in  this  action.  It  is  true,  let  the  offset  be  ever  so  large, 
when  filed  against  the  indorsee,  its  legal  effect  is  only  to  bar  the 
plaintiff's  action«  But  that  does  not  render  the  offset  such  as 
might  have  been  pleaded  before  a  justice  of  the  peace,  or  such  as 
could  not  have  been  originally  cognizable  before  the  county  court. 
Upon  this  mode  of  reasoning,  there  could  be  no  oflTset  filed  by 
virtue  of  the  statute  of  1811  ;  for  that  statute  requires  the  action 
to  have  come  into  court  by  appeal  from  a  justice  of  the  peace ; 
and,  of  course,  roust  be  considered  as  within  the  jurisdiction  of 
such  justice.  It  also  requires  the  offset  to  be  one,  which  could  not 
have  been  filed  before  the  justice— one  out  of  his  jurisdiction. 
The  plain  provisions  of  the  statutes  ought  not  to  be  thus  evaded. 

Upon  the  plaintiff's  entering  bail,  before  this  Court,  to  prose- 
cute his  review  before  the  county  court,  there  may  be  entered  a 
reversal  of  the  judgement  of  the  county  court,  and  the  grant  of  a 
review  in  the  action. 

J.  Mattocksy  Ctuhman  ^  Burbank^  for  plaintiff. 

Fletcher  J  Shaw  fy  Chandkr,  for  defendant. 


'  ■^»'^.'^.  13  ^»'^.*^.  ■ 


WiLLIlK  SOMMERS  VS.  ALEXANDER  JOHNSON. 


Calkdonia.    The  statute  of  1830,  authorizing  the  county  courts  to  grant  relief  to  persons,  imprison- 
Mareh,  ed  on  execution  fur  torts,  is  a  constitutional  statute,  and  extends  to  persons  in  pris' 

1832.  on  when  the  statute  passed. 

Johngon  commenced  his  action  against  Somtners  for  slanderous 
words,  and  obtained  a  verdict  and  judgement  against  him, 
together  with  a  certificate  of  the  court  that  the  cause  of  action  ac- 
crued from  the  wilful  and  malicious  act  of  Somtners.  Execution 
was  issued,  and  Sommers  was  committed  to  prison  by  virtue  there- 
of, and  was  in  prison  on  the  tenth  of  November,  1 830,  and  long  af- 
terwards. Sommers  petitioned  the  county  court  for  relief,  under 
the  statute  which  was  passed  on  said  1 0th  day  of  November;  and  the 
court  adjudged  he  was  entitled  to  relief,  and  the  iollowing  excep- 
tions were  filed  and  allowed  ;  upon  which  the  case  came  up  to 
this  Court  : 

"  This  was  a  petition  for  relief,  under  the  statute  of  this  state, 
entitled,  *'  An  act  in  relation  to  imprisonment  on  executions  for 
torts,"  passed  November  10,  1 830.     On  the  bearing  of  said  pe- 
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tiiton,  it  was  objected,  on  the  part  of  (he  petitionee,  iliat  uid  statute  ^'^''°?'*' 
irasnot  in  terms  applicable  to  ihe  present  ctse  ;  and  tfiat,  ifappli-       1333.' 

cable,  it  was  uncoiisiiiuiional  and  void,  as  against  the  petitionee. 

But  said  objections  were  overrnled,  and  the  cnnrl  being  of  opin-  ™^™" 
ion,  upon  the  evidence  adduced,  thut  (he  peitiioner's  case  came  Jobnion. 
within  the  operaiion  of  said  statute,  adjudged  and  directed,  that, 
on  and  after  the  first  day  of  June,  A.  D.  1831,  he  should  be  en- 
titled to  the  benefit  of  the  several  acis  for  the  relief  of  poor  debt- 
ors ;  he  making  application  10  the  jail  commissioners,  and  com- 
plying with  the  requisites  of  ibe  law  for  that  purpose.  To  all 
which  the  petitionee  excepts." 

After  argument  by  3.  Matlocki  and  Fletcher,  for  the  petitionee, 
and  Davis,  for  ibe  petitioner, 

HcTCHiKsoN,  C.  J.,  pronounced  the  opinion  t.f  the  Court. — 
Tivo  questions  only  are  presented  in  the  case  before  us.  The 
first  is,  whether  the  statute,  passed  November  10,  1S30,  extends 
iis  relief  to  persons  then  in  piison?  The  expression  ol  the  statute 
is,  "whenever  any  person  is  imprisoned,  Sfc."  Ii  ts  contended 
thai  ihij  only  looks  forward  to  new  cases  of  imprisonment.  We 
Ihink  it  not  necessary  so  to  limit  its  extent.  It  is  a  remedial  stat  - 
uie.  It  was  made  <o  remedy  the  evil  ofimprisoning  persons  for 
lorls,  and  depriving  them  of  the  power  to  labor  (o  obtain  their  own 
living,  or  to  obtain  the  means  of  paying  their  executions,  after  their 
imprisonment  had  become  a  men.'  punishment  to  them,  without 
any  prospect  ofbeoefit  to  their  creditors.  The  statute  provides, 
thai,  in  such  cases,  the  county  court,  on  petition  to  them,  as  was 
made  in  this  case,  may  inquire  into  all  the  circumstances  of  the 
case,  and  grant  the  power  to  petition  the  jail  commissioners  for  lib- 
eration on  luhiiig  the  poor  debtor's  oath.  It  becomes  the  duly  of 
the  Court  to  decide,  under  this  statute,  whether  the  iiuprisonmeut 
has  become  merely  punislimem,  and  whether  the  prisoner  has 
been  sufficiently  punished,  anil  whether  it  is  safe,  and  best  for  so- 
ciety, that  iie  should  be  liberated,  in  case  he  can  show  his  poverty 
before  the  jail  commissioners.  For  nil  these  purposes,  nothing 
depends  upon  the  time,  when  the  imprisonment  commenced  ;  but 
upon  its  length,  and  its  effects  upon  the  prisoner,  in  reforming 
him,  and  reducing  bim  to  poverty,  and  bringing  distress  npon  bis 
family,  if  he  has  one.  The  expression  of  the  statute  is  clearly 
prospective  in  some  sense.  It  is  so  with  regard  to  preferring  the 
petition  to  the  court,  and  all  proceedings  under  it.  But  the  ex- 
pression is  perfectly  applicable  to  a  man's  being  in  prison  at  the 
lime  of  preferring  his  )>etitiDii,  with  regard  to  Ute  lime,  when  the 
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^*M^ch^''  unless  the  credibility  of  the  plaintiff,  as  a  witness,  can  be  daken 
1832.'      with  the  jury. 

Morse  ^<h.  That  it  had  been  solemnly  decided,  by  the  supreme  court  of 

prneo.  Massachusetts,  that  it  is  competent  for  the  defeodam  to  show  the 
bad  character  of  the  plaimiff  for  chastity  by  general  repataiion. 
— 2  Dane^s  Dig*  517,  WarmsteadPi  case^  which  has  not  been  over- 
ruled. 

5ih.  That  in  rape,  the  character  for  chastity  of  the  female  may 
be  impeached,  she  being  a  witness,  and  the  respondent  may  prove 
her  notorious  want  of  it. — 1  Phil.  Ev.  147  ;  2  Siarkie^  368. 
How  much  stronger  the  reason  for  its  admission  in  a  private  pros- 
ecution, and  for  her  sole  benefit,  and  when  she  testifies  to  her 
previous  purity. 

6th.  The  statute  leaves  her  credibility  to  the  jury,  under  the 
necessity  of  the  case,  as  to  those  facts  which  she  only  can  be  sup- 
posed to  know. — 14  Mass,  387  ;  1  Phil.  Ev.  72  ;  2  Dane^  517. 

The  plaintiff  ^s  counsel  contra. — The  only  question  presented 
for  the  decision  of  this  Court,  by  the  bill  of  exception,  is,  did  the 
county  court  err  in  excluding  the  evidence,  oSered  by  the  defen- 
dant, tending  to  prove,  that  the  plaintiff,  before  the  time  she  testi- 
fied the  child  was  begotten,  was  reputed  to  be  a  common  prosti- 
tute. 

The  evidence,  we  insist,  was  properly  rejected.  1st.  Because 
the  evidence  to  impugn  the  character  of  the  witness  should  have 
been  confined  to  her  general  character  for  truth  and  veracity. — 
Vide  Commontoealthvs.  Moore,  S  Pick.  Rep.  194.  Mr,  Star'^ 
kie^  in  his  treatise  on  evidence,  says.  *'  the  proper  question  to  be 
put  to  a  witness,  for  the  purpose  of  impeaching  the  general  char- 
acter of  a  witness,  is,  whether  he  would  believe  him  upon  his  oath.'' 
— 1  Starkie^s  Evidence,  146,  *  Judge  Sioift  says,  **The  only 
questions  to  be  put  to  a  witness  are,  whether  he  knows  the  general 
character  of  the  witness,intended  to  be  impeached, in  point  of  truth 
among  his  neighbors  ?  And  what  that  character  is  ?  Whether  good 
or  bad  ?" — Sunft^s  Ev.  143 ;  I  Sto.  Dig.  46.  In  Jackson  vs.  Lew- 
is,  12  Johns.  Rep.  504,  where  an  attempt  was  made  to  impeach 
a  witness  on  the  ground  of  her  having  been  a  public  prostitute, 
Thompson,  Ch.  Justice,  said,  "  It  would  not  be  competent  to 
prove,  that  she  was  now  a  public  prostitute,  and  much  less  to  en- 
quire whether  she  was  so  in  her  younger  days.  The  inquiry 
should  have  been,  as  to  her  character  for  truth  and  veracitv.  The 


vs. 
Pineo. 
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loqHiry  as  lo  aoy  particular  imiiiora]  conduct  is  not  admissible  ^^^^^^^^j^^^' 
against  a  witness."  1832. 

2d.  The  evidence  offered  was  immaterial  lo  ihe  issue.  In  Morse 
CommonweaUh  vs.  Moore,  where  the  same  question  arose,  that 
was  presented  to  the  court  in  this  case,  Wilde,  Justice,  said, 
"  The  evidence  rejected  was  immaterial,  the  witness's  character 
for  chastity  being  sufficiently  impeached  by  her  own  confession  ; 
so  that,  if  the  evidence  had  been  admitted,  it  would  have  made  no 
difference  in  the  verdict.  The  evidence,  however,  was  clearly  in- 
Bdmissible.^' — Fide  Ress  vs.  TeaJ,  ei  ah,  1 1  East  Rep.  31 1. 

The  opinion  of  the  Court  was  delivered  by 

Hutchinson,  C.  J. — The  Court  are  of  opinion,  that  this  testi- 
mony was  correctly  rejected.  There  is  no  pretence,  that  this  ob- 
jection goes  to  the  competency  of  the  witness.  It  was  not  offer- 
ed for  that  purpose.  And  surely  it  can  be  no  test  of  the  particu- 
lar grade  of  confidence,  that  should  be  placed  in  her  testimony. 
There  is  a  difference,  in  this  respect,  among  persons  of  this  char- 
acter as  well  as  others.  If  such  a  reputation  should  have  any  ef- 
fect, it  is  merged  in  the  evidence  of  general  character  in  point  of 
truth  ;  and  the  defendant  can  take  every  proper  advantage  of  this, 
on  the  enquiry  for  the  witness's  genera!  clraracter  for  truth.  The 
authorities,  cited  by  the  plaintifi's  counsel,  are  pretty  full  in  point ; 
and  such  have  been  the  decisions  in  this  state,  on  several  jury 
trials  :  but  the  question  has  not  probably  before  been  revised  by 
the  Supreme  Court.  The  reason  assigned  by  Mr.  Justice  Wilde, 
ID  the  case  cited  from  Massachusetts  Reports,  is  not  altogether 
satisfactory,  as  a  general  rule.  He  says  the  evidence  was  im- 
material, as  the  chastity  of  the  witness  was  already  impeached  ; 
meaning  by  the  facts  she  disclosed.  This  supposes  that  none  but 
eofmoon  prostitutes  are  found  in  this  situation.  This  can  not  be 
a  correct  supposition.  Undoubtedly  some  are  seduced  and  ruin- 
ed, with  no  connection  with  any  but  their  seducer.  The  true 
reason  is,  that  such  a  reputation  is  no  certain,  correct  test  of  truth. 
There  is  no  way  to  ascertain,  how  far  the  reputation  of  a  prosti- 
tute affects  her  truth,  but  by  proving  her  character  lor  truth. 
The  judgement  of  the  county  court  is  affirmed. 

Jimes  ^  Briggs,  for  defendant. 

Dillingham,  Upham  ^  Keith,  for  plaintiff. 
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^^Ife'i^r**"'  '^^^  TOWN  OF  Marshfield,  appellees,  w.  The  town  of  Mmi^ 
18^  PELiER,  appellants^ 

An  officer's  return  upon  s  waming'Out  process f  that  he  made  service  in  one  of  two 
ways,  without  stating  which,  one  of  them  being  good,  and  the  other  bad,  is  a  deft- 
eient  return. 

When  several  persons  are  named  in  one  precept,  ahd  Ae  officer  returns,  that  he  aerr' 
ed  it  regularly  on  some  of  ihem,  stating  the  manner  particularly,  and  then,  as  to 
the  service  upon  others,  he  says,  he  served  it  on  them,  as  above  stated;  by  its  incor" 
porating  what  is  referred  to,  and  that  being  correctr  itiam  good  return*' 

Tiie  facts  in  tbrs  case  appear  in  the  following  bill  ofeiceptions^ 
allowed  by  the  judges  of  the  county  court,  to  wit : 

"  This  was  an  appeal  from  an  order  of  removal  of  one  (riles 
Merritt,  from  the  town  of  Marshfield  to  the  town  of  Monipelier, 
Plea,  that  the  pauper  was  unduly  removed^  because  his  last 
legal  settlement  was  not  in  the  town  of  Montpelier.  On  which 
plea  issue  was  joined  to  the  court.  Or  the  part  of  the  towo 
of  Marshfield  it  was  proved,  that  the  pauper,  with  his  family^ 
came  to  reside  in  Montpelier  in  the  year  1800  ;  and  continued 
to  reside  in  said  town  more  than  one  year.  The  town  of  Mont- 
pelier then  ofiered  in  evidence  a  warning  served  upon  the  pauper 
in  January,  1810;  to  the  admission  of  which  the  said  town  of 
Marshfield  objected  ;  and  it  was  excluded  by  the  court.  The 
town  of  Montpelier  then  proved,  that  the  pauper  removed  into  the 
town  of  Berlin,  in  March,  1812,  with  his  family,  and  continued  to 
reside  in  said  town  of  Berlin  one  year  and  one  month.  It  was 
then  proved  by  the  town  of  Marshfield  that  the  pauper,  after^ 
wards,  in  the  year  1813,  again  removed  into  Montpelier^  with  his 
family,  and  continued  to  reside  there  two  or  three  years.  The 
town  of  Montpelierj'xheti  offered  a  copy  of  a  warning  and  service 
thereon,  duly  certified  ;  to  the  admission  of  which  the  town  of 
Marshfield  objected  ;  and  it  was  excluded  by  the  court.  Judge- 
ment was  rendered  accordingly  for  the  town  of  Marshfield,  Both 
of  said  precepts  were  regular  ;  but  the  objections  were  made  to 
the  service.  The  town  of  Montpelier  excepts  to  the  decision  of 
the  court,  in  excluding  said  papers,  which  are  made  part  of  this 
case,  and  are  hereto  annexed." 

The  officer^s  return  on  the  first  precept. 

"  Caledonia,  ss.  Montpelier,  22d  January,  1810. — By  virtue 
of  the  within  precept,  I  have  summoned  all  the  within  named  per- 
sons to  depart  the  town,  agreeable  to  the  within  request,  as  the 
law  directs  for  the  service  of  summons,  by  delivering  each  of  them 
a  true  and  attested  copy  of  this  summons  with  this  my  return  en- 
dorsed thereon,or  leaving  a  copy  of  the  same  description  at  their  last 
and  usual  place  of  abode  in  said  Montpelier,  with  some  person  of  dis- 
cretion, &tc. 

Attest,  Nathan  Doty^  constable." 

Recorded  January  22d,  1810. 

Attest;  Joseph  Wtng^  town  clerk. 
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Tie  officef^s  return  on  the  hut  precept.  Washihotof 

"  Jefiersoo,  ss.   Montpelier,  May  26,    1813. — ^I  then  served       im' 
this  precept  on  the  following  persons,  by  delivering  each  of  them  — — rTTT 
a  true  and  attested  copy  of  the  same,  with  this  my  return  hereon      ^^   ^ 


vs. 


thereon  endorsed,  to  wit.  [Here  several  names  are  inserted.]  Mootpeiier. 
And  on  the  2d  day  of  June,  in  the  said  year,  1813, 1  served  this 
precept  on  the  following  persons,  as  above  stated,  to  wit  :  CHles 
Merritt  and  Charles  Nelson's  family. 

Attest,        J^aihan  Doty^  constable. 
Fees  $12,00. — Received  June  3d,1813,  for  record,and  recorded. 

Attest,      Joseph  Wing,  town-clerk, 

Merrill  and Spaulding,  for  defendants r^Tihe  statute  of  1 80 1 
directs,  that  the  precept  shall  be  served  in  the  same  manner,  as 
is  provided  for  the  service  of  writs  of  summons,  in  the  26lA  section 
of  the  "  act  constituting  Supreme  Courts,"  &c.  The  26/A  section, 
above  referred  to,  declares,  "  that  all  writs  of  summons  shall  be 
''  served  on  the  defendant  or  defendants,  by  delivering  him,  her,  or 
"  tbem,  a  true  and  attested  copy  of  said  writ,with  the  officer's 
"  return  thereon  ;  or  by  leaving  such  copy  at  the  house  of  his, 
*'  her,  or  their  usual  abode,  with  some  person  of  sufficient  dis- 
»*  cretion,  then  resident  therein,"  ^c. — Stat.  64. 

The  following  principles,  in  relation  to  the  service  of  this  pre- 
cept, have  been  settled  in  this  state.  "  The  officer's  return  on 
the  warning  must  state  the  particular  situation  in  which  the  copy 
was  left. — Brandon  vs.  Piitsford,  Brayton*s  Rep.  183.  "Where 
service  of  a  warning  to  depart,  Sslc,  is  made  by  leaving  a  copy 
with  some  person,  other  than  the  pauper,  at  the  house,  &c.,  it  is 
essential  that  the  officer  certify,  that  the  person,  with  whom  he 
left  the  copy,  was  then  resident  therein,^*  &c. — Reading  vs.  Rock- 
inghamy  2  Aik.  Rep.  272.  "  The  statute  must  be  strictly  pursu- 
ed, in  thd  service  of  a  warning-out  process  ;  it  being  wholly  a  stat- 
ute regulation." — Tovmsend  vs.  Athens,  1  Vt.  Rep.  284. 
**  When  a  warning  directs  a  constable  to  warn  several  persons  to 
depart  the  town,  the  return  must  show  that  the  officer  left  a  copy 
with  esLch.''—fVaterford  vs.  Brookfield,  2  Ft.  Rep.  200. 

The  return  of  the  officer  in  this  case,  it  is  believed,  is  a  strict 
compliance  with  the  statute  in  every  particular.  The  statute 
does  not  require  of  the  constable  to  use  any  particular  form  of 
words  in  bis  return.  It  is  sufficient,  that  enough  appear  to  show 
that  he  has  pursued  the  statute  ;  and  does  not  sufficient  appear  in 
this  return  ?  The  words,  "  above  staied,^^  refer  to  the  mode  of  ser- 
vice mentioned  in  the  first  part  of  the  return,  and  those  words  are 
sufficiently  precise  to  satisfy  the  severest  critic.     It  is  contended^ 
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^^^'^1J^''o"lherefore,  that  the  return  is  a  literal  cocnpliaoee  wkh  the  statute^ 
1833. '     and  that  for  eirery  purpose,  it  must  be  considered  the  same  as 
Marshfieid    though  those  words  had  been  repeated  after  the  name  of  the  pau* 
Montpciicr   P®*^'     ^^^  service  of  this  warning  on  the  pauper  is  expressed  with 
as  much  certainty,  as  it  is  in  relation  to  tlie  other  persons  mention^ 
ed  in  the  warning.     The  certainty  in  both  cases  may  be  denom- 
inated a  certainty  to  every  intent  in  parHcular.     A  reference  in 
one  count,  in  civil  cases,  to  facts  mentioned  in  a  preceding  count, 
has  always  been  sufficient,  and  is  considered  the  same  as  a  repe* 
lition  of  the  same  facts.     So  in  cases  of  indictment,  where  the 
greatest  degree  of  certainty  is  required. — 1  Ckit,   Crim.  LaWf 
206. 

Smith  and  Peckj  for  Marshfieid. — The  warning  of  1810 
was  properly  rejected.  The  officer's  return  should  show,  that 
the  individual,  with  whom  the  copy  was  left,  was  then  resident  in 
the  pauper's  house.  This  omission  is  fatal. — 2  Aik.  Rep.  272. 
The  case,  then,  turns  upon  the  validity  of  the  warning  of  Maj, 
1813.     To  this  record  it  is  objected, 

1.  Thai  it  does  not  appear,  that  service  of  this  warning  was 
made  in  Monipelier.  The  constable  says,  he  served  it  on  the 
pauper  '^  June  2d ;"  but  does  not  allege  it  to  have  been  within  his 
jurisdiction.  It  might  have  been  served  at  Berlin,  or  some  place 
other  than  Montpelier,  for  aught  that  appears  from  the  record  }  in 
which  case,  the  service  would  be  void. 

2.  The  record  does  not  show  how  the  warning  was  served. 
The  language  of  the  return  is,  ''  June  2d,  I  served  this  precept  on 
the  following  persons,  as  above  stated^  to  wit,  Cnles  Merrittj  and 
Charles  Nelson's  family."  But  he  has  no  where  set  out  how  he 
served  it  on  them,  as  he  was  directed  to  do  by  the  statute,^ — Comp. 
Stat.  64,  s.  26.  In  the  return  next  preceding  this,  he  says  he 
served  it  on  the  following  persons,  &c.,  '^  as  above  stated ;"  and, 
in  the  same  manner,  he  has  returned  his  doings  made  at  several 
different  days.  The  statute  has  been  strictly  followed  in  the  ser 
vice  made  on  the  26th  of  May  ;  and,  if  the  words,  ''  as  above  sta- 
ted," refer  to  the  mode  of  service  there  adopted,  then  the  fair 
reading  of  the  return  is,  "  I  served  this  precept  on  GUes  Merritt^ 
&c.  by  leaving  a  true  and  attested  copy,  with  William  Upham, 
8cc,"  At  all  events,  it  is  no  more  than  saying,  that  the  warning 
was  served  on  the  pauper,  in  the  same  manner  that  it  was  served 
on  Mr.  Upham.  It  is  submitted,  that  every  return  must  be  com- 
plete in  itself,  and  that  it  cannot  be  aided  by  a  reference  to  the  re* 
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lura  of  another  service.     Suppose  an  officei*,  having  a  writ  against  ^^^^^f^^^"^ 
A  and  B,  returns,  that  he  served  it  on  A,  by  attaching  ceruin       1832.' 
personal  property,  which  is  specified  ;  would  it  be  held  sufficient  Marsh6eid 
for  him  to  say,  that  he  served  it  on  B,  «  above  stated,  or  in  the   Mon^piiier. 
same  manner  as  on  A,  without  saying  any  thing  more  ?  Or,  to  put 
the  case  of  his  holding  an  execution  against  A  and  B,  which  he 
execotes  by  levying  on,  and  selling,  a  horse  of  A,  and  pursues  all 
the  requisitions  of  the  statute,  which  he  returns  on  the  execution  ;  '^ 

and  be  then  seizes  and  sells  a  horse  oi"  B,  on  the  same  execution ; 
would  it  be  sufficient  for  him  to  state  in  his  return,  that  he  levied 
OD,  and  sold,  said  horse,  "  ae  above  stated  ?  Or,  should  he  set  oflT 
a  tract  of  land  as  the  property  of  A,  specially  endorsing  his  doings 
OD  the  execution,  and  he  then  extends  it  on  another  tract  as  the 
property  of  B ;  would  any  title  pass  to  the  creditor,  if  he  should 
merely  stale  in  his  return,  that  he  set  of)  said  tract  of  land,  and 
caused  it  to  be  appraised  in  the  same  manner,  that  he  did  the  par- 
cel belonging  to  A  ?  It  would  hardly  be  urged  that  this  would  do. 
And  bow  does  either  case  put  difier  from  the  one  at  bar  ?  Thus, 
it  is  a  well  settled  principle  in  pleading,  that,  although  several 
counts  for  distinct  causes  of  action  may  be  joined,  yet  each  count 
must  be  complete  in  itself.  If  a  plaintifTshouId  in  one  count  allege, 
that  the  defendant  promised  to  pay  him  j(200,  in  two  annual  pay- 
ments from  a  given  day,  it  would  hardly  be  deemed  sufficient  lor 
him  to  allege  in  another  count,  that  the  defendant  promised  to  pay 
him  the  further  sum  of  $600,  as  above  stated.  An  averment  of 
when,  and  how,  it  was  to  be  paid,  would  be  required  ;  and  n  re- 
ference to  the  first  count,  by  which  all  this  might  be  ascertained, 
would  not  cure  the  defect.  On  principle,  the  objection  to  the 
record  in  the  present  case  would  seem  to  be  equally  fatal.  This 
Court  has,  in  a  great  variety  of  cases,decided,  that  in  pauper  cas* 
es,  nothing  is  to  be  taken  by  intendment ;  that  the  utmost  particu- 
larity in  warning-out  processes,  is  required. — 2  ^ik.  Rep.  272  ;  1 
V(.  Bep.  280. 

HtJTCHiNsoN,.  C.  J.,  delivered  the  ^opinion  of  the  Court. — 
The  service  of  the  warning  of  1810,  during  the  pauper's  first  res- 
idence in  Montpelier,  is  not  correct.  The  constable  has  certi- 
fied in  his  return,  that  he  served  the  summons  on  the  several  per- 
sons therein  named  by  delivering  each  of  them  a  true  and  attested 
copy  of  the  same,  with  this  his  return  endorsed  thereon,  or  leav- 
ing a  copy  of  the  same  description  at  their  last  and  usual  place  of 
abode  in  said  Montpelter,  with  some  person  of  sufficient  discre- 
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WASRiNQTovtion.     He  has  not  ioformed  in  which  of  the  two  ways  he  made  the 

marchf  ,  i     •  i 

1833.       service.     There  being  several  persons  named  in  his  precept, 
Mftrshfieid    probaWj  be   means,  thai  he  served  it  on  some  in  one  of  those 
MonSiiier    ^^y^»  *'"*'  ®"  Others  the  other  way.     Possibly  this  might  do,  if 
both  ways  were  legally  good,  and  the  way  he  first  mentions  is 
according  to  the  statute.     But  the  service  upon  those,  to  whom 
the  copy  was  not  delivered  in  person,  is  defective,  in  not  showing 
that  the  person  of  discretion,  who  received  the  copy,-  was  resident 
at  the  pauper's  usual  place  of  abode.     This  the  statute  requires; 
and  it  is  a  reasonable   requirement.     If  not  left  with  a  person  of 
sufficient  discretion,  it  might  be  treated  as  of  no  value,  and  the 
pauper,  or  a  defendant,  in  case  of  a  suit,  might  never  receive  it. 
If  left  with  a  person  not  resident  at  the  usual  abode  of  the  pauper, 
or  a  defendant,  in  case  of  a  suit,  it  might  be  carried  away  and  he 
never  see  it,  or  hear  of  it.     This  first  process  of  warning-out  was 
correctly  excluded  by  the  county  court.     But  the  case  shows, 
that  the  pauper,  Merritt,  after  this,  moved  to  the  town  of  Berlin, 
and  resided  there  a  sufficient  time  to  gain  a  legal  settlement  there, 
which,  prima  facie,  discharges  Monipelier.     The  town  of  JU^r^A- 
Jield  avoid  this  by  showing,  that  the  same  pauper,  at  the  end  of 
his  residence  in  Berlin,  moved  back  into  Monipelier^  and  there 
resided  a  sufficient  time  to  gain  a  legal  settlement  there.     To 
avoid  this  the  town  of  Monipelier  produce  copies  of  the  record  of 
a  warning-out  process  in  1813,  and  before  MerritVs  last  residence 
in  said  town  had  continued  a  year.     This  precept  is  regular ;  bui 
exception  is  taken  to  the  constable's  return  of  his  service.     His 
return  is  perfectly  regular  with  regard  to  those  on  whom  he  made 
service  on  the  first  day.     He  made   service  on   diflerent  days ; 
and,  as  to  the  manner  of  such  later  service,  says,  "  as  above  sta- 
ted."    Now  the  question  is  presented, whether  we  can,  and  should, 
incorporate  that,  which  is  thus  referred  to,  and  read  as  if  it  were 
here  repeated,  instead  of  such  reference.     Cases  are  referred  to  in 
argument,  to  show  it  too  vague  and  loose  for  an  officer's  return  to 
leave  a  defect,  and  endeavor  to  supply  it  by  a  reference  to  some- 
thing out  of  his  return.     This  would  probably  be  so  considered. 
But  we  discover  no  such  difficulty  in  a  reference  to  another  part 
of  the  same  return.     The  reference  in  this  case  is  perfectly  intel- 
ligible.    And,  where  writings  may  be  shortened  by  a  reference  to 
something  already  written,  we  may  read  the  matter  referred  to  in- 
stead of  the  reference  merely.     Let  us  so  treat  this  return,  and 
how  does  it  stand  ?    The  officer  says,  on  the  second  of  June,  **  I 
served  this  precept  as  above  stated,  on  the  following  persons,  to 


Ot  THE  StATE  Off  VERMONT.  fitt 

wkt  €Kks  Merriit  and  Charles  Nelson^s  familj."    Now,  supplyWAmnrjiTo* 
the  reference,  and  it  will  necessarily  read   as  follows.    JuneSd,       isas/ 
&c.,  I  senred  this  precept  on  the  following  persons,  by  deltveriog  Mar»hfirfd 
each  of  them  a  true  and  attested  copy  of  the  same,  with  this  my  ^   v'-» 
return  hereon,  thereon  indot sed,  to  wit,  Giles  Merriti,  he.     This 
was  returned  and  recorded  on  the  third  day  of  said  June,  which 
was  in  season  as  relates  to  this  pauper,  and  some  others,  on  whom 
serrice  waa  last  made. 

It  was  suggested  in  argument,  that  the  expression,  as  above  siat" 
edj  in  ibe  return,  when  incorporated,  would  mean  delivering  a 
copy  to  others,  and  not  to  this  pauper.  But  this  is  not  the  case, 
when  we  incorporate  the  matter  referred  to  as  we  have  already 
done,  reddendo  singula  singulis^  we  apply  to  each  person,  what 
bekmgs  to  him  and  the  sense  is  perfectly  clear.  A  suggestion  has 
been  made  of  the  difficulty  of  making  one  return  of  a  service  on 
several  difierent  persons,  and  a  copy  left  with  each,  and  a  copy  ol 
his  return  on  each  copy.  This  cannot  be  literally  done.  If  a 
summons  is  to  he  served  on  several  persons,  the  only  way  in 
which  our  statute  can  be  literally  complied  with,  is  for  the  officer 
to  write  upon  his  precept  a  full  return,  with  regard  to  each  person, 
and  copy  chat  return  upon  the  copy  he  leaves  with  such  person. 
Tet  the  statute  is  substantially  complied  with,  when  the  officer 
makes  one  return  upon  his  precept,  therein  describing  truly  his 
service  upon  each,  and  signs  it  at  the  bottom,  and  in  fact  puts  upon 
each  copy  so  much  of  this  general  return,  as  relates  to  his  copy. 
That  would  make,  on  each  copy,  a  full  return  of  what  related  to 
the  person  with  whom  this  copy  is  left.  This  is  probably  all 
that  is  usually  done  by  officers  when  they  make  service  of  a  writ 
of  summons  on  several  defendants.  We  consider  the  decision  of 
the  county  court,  rejecting  this  last  warning-out  process,  to  be  er- 
roneous :  their  judgement  is  reversed  and 

A  new  trial  is  granted. 


-^-^^a^-^-^ 


Samthsl  B.  Cooper  vs.  Joseph  R.  Crgc,  et  al.  '  tisscx. 

Mffirdk, 

A  declaration  on  a  receipt,  taken  by  an  officer  for  properly,  attnched  upon  mesne  prO" 
Cfre,  should  contain  sufficient  avermenis  to  eliow,  »hat  tho  r»«'n,  crcnterl  !iy  the  at- 
tachment, has  been  preserred ;  especially  when  the  original  debtor  is  dei^'ndant. 

This  was  an  action  of  assumpsit  for  four  oxen  and  various  ar(i- 
cles  of  other  personal  property,  which  the  plaintifT  alleged  he  de* 
Jivered  to  the  defendants  at  their  request,  and  which  they  promis* 
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Jjff^  td  to  return.  Sic. ;  and  set  forth  his  title  to  the  property  to-  be  his^ 
^g^  having  attached  it  in  the  year  1824,  as  the  property  of  Oliver  Ing-> 
Cooper  hanit  one  of  these  defendants ;  and  alleged  the  defendants'  prom- 
CrooetftL  '^  ^^  ^^^  ^^  deliver  said  oxen,  be.,  to  said  Cooper ^  or  to  any  oth« 
er  officer,  legally  auihoi ized  to  demand  and  receive  the  same, 
when*  demanded*  The  plaintiff  then  alleged  a  demand  of  the 
property  in  June,  1831,  and  the  neglect  and  refusal  of  the  defeir- 
dants  to  deliver  it.  All  these  things  were  averred  with  sufficieni 
certainty  ;  hut  nothing  was  said  about  the  return  of  the  writ,,  or 
any  proceedings  in  the  suit,  or  any  circumstance  showing  acontiu'* 
uance  of  the  lien,  created  by  the  attachment.  To  this  declaration 
the  defendants  demurred,  and  the  plaintiff  joined  in  demurrer. 
The  county  court  rendered  judgement  for  the  defendants,  and  the 
plaintiff*  appealed  to  this  Court.  At  this  term,  the  defendants' 
counsel  urged  the  defects  of  the  declaration,  in  its  not  showing  any 
fects  to  support  the  lien^  upon  which  the  plaintiff  predicated  bis 
action. 

Hutchinson,  C.  J.,  pronounud  the  opinion  of  the  Court.^^ 
The  plaintiff's  whole  claim  is  by  virtue  of  his  having  attached  the 
property  in  question  upon  a  writ  in  favor  of  one  Lake,  against  OK* 
ver  Ingham,  one  of  these  defendants^  He  ought  to  have  added  to 
his  present  declaration,  the  return  of  his  writ^the  entry  of  the  ac- 
tion, and  proceedings  therein  to  Gnal  judgement ;  the  taking  out 
execution,  and  delivering  of  the  same  to  the  officer,  within  thirty 
days  from  the  judgement.  He  cannot  recover  against  Ingham, 
the  original  owner,  without  he  has  kept  his  lien  good,  and  that 
must  appear  in  the  declarniion.  Should  we  treat  as  surphissage 
.what  is  said  about  the  plaintiff's  being  deputy  sheriff,  it  would  not 
cure  the  defects  i  for  that  is  incorporated  into  the  promise,  and  into 
every  important  part  of  the  declaration.  Besides,  it  once  ap- 
pearing in  the  declaration,  that  the  property  in  question  was  at- 
tached as  the  properly  of  Ingham,  one  of  the  defendants,  notliing 
can  entitle  the  plaintiff  to  recover  short  of  his  lien  kept  good  to 
the  end  of  the  first  suit,  and  the  delivering  out  of  execution  in 
thirty  days.  Judgement,  that  the  declaration  is  insufficient. 
Afterwards,  on  request  of  plaintiff's  counsel,  he  was  permitted  to 
enter  a  nonsuit,  with  full  costs. 
Pearson^  for  plaintiff. 
Cuthmaiii  for  defendant. 


X)V  THE  STATE  OF  VERMONT.  »l 

B.  H.  WARmBR,  administrator  or  George  WARifER,  deceased, ««.      ^^X 

Enos  Page.  18»- 

Aauwinia/aei  of  Jwid  under  colour  of  title,  »  heelf  eoflkcient  title  for  the  pUiotiff  to 
leeoTer  eipioiit  a  defendant,  who  afterwards  enters  without  colour  of  title. 

If  a  tenant  at  will  of  land  discontinues  hie  possession,  thie  should  be  treated  as  an 
abandonment  to  bis  landlord. 

Ahavin^  ^en  a  deed  of  warranty  of  land,  and  afterwards  having  put  a  third  person 
.  kpowcasion  of  the  same  land,  should  be  considered  as  haviog  done  this  in  behalf 
of  hie  grantee,  or  as  his  agent;  at  least,  he  may  be  presumed  to  have  so  done. 

Tbis  was  an  action  otg'eciment  for  lot  no.  four,  in  the  eleventh 
range  oFlots  in  Concord,  being  the  second  division,  laid  to  the  right 
of  Gid«on  Tiffany,  an  original  proprietor.     The  plaintiflT produced 
a  warranty  deed  of  the   premises,   executed  to  his   intestate  by 
Azarias  Williams.     He  also  produced  deeds  to  show,  that  Wi)- 
Irams  claimed  to  be  the  owner  of  Tiffany's  right :  but  one  deed 
was  a  vendue  deed,  and  was  not  supported  by  sufficient  testimony 
to  render  it  valid  to  convey  the  title.     The  lot  in  question  was 
taken  op  and  possessed  by  one  Collington,  previous  (o  the  year 
1809;  and  there  was  evidence,  tending  to  prove,  that,  soon  after 
Collington  went  into  possession,  he  applied  to  Williams,  and  con* 
sented  to  bold  said  premises  subject  to  Williams'  supposed  title ; 
that  be  continued  tliis  possession,  till  after  the  conveyance  from 
Willianas  to   Warner,  which  was  on  the  fifteenth  of  April,  1814. 
There  was  also  contradictory  evidence,  tending  to  prove  said  pos- 
session discontinued,  and  abandoned  a  year  or  two  previous  to  said 
conveyance.     There  was  also  evidence  tending  to  prove,  that,  in 
tbe  fall  of  1814,  one  Sargent  went  into  passession,  under  a  verbal 
contract  then  made  with  Williams  for  the  purchase  of  the  land, 
and  that  the  possession  so  taken  by  Sargent  had  been  transmitted 
through  several  persons  to  the  defendant ;  and  also  evidence  tend- 
ing to  disprove  any  privity  or  connection  between  Williams  and 
Sargent,  or  those  who  succeeded  him.     The  counsel  for  the  plain- 
tiffcontended,  that,  if  Collington  was  at  any  time  holding  under 
Williams,  though  such  possession  should  have  been  discontinued 
and  abandoned  before  tbe  execution  of  the  deed  from  the  latter  to 
Wamery  such  possession  would  entitle  Warner  to  recover  in  this 
action ;  the  defendant  not  showing  any  paper  title,  nor  a  posses- 
sion for  fifteen  years,  before  tbe  commencement  of  this  action. 
Also,  !:iat,  if  Sargent  entered  under  a  contract  with  Williams  for  a 
parcha>e,  though  after  Williams  had  deeded  to  Warner^  Williams 
should  be  presumed  to  act  as  the  agent  of  Warner^  who  might 
therefore  avail  himself  of  such  possession  by  Sargent,  whereby  to. 
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^*»"f      recover  against  the  defendant.     The  court  instructed  the  juty* 
1832.'      that,  if  Collington  held  in  subjection  to  the  supposed  title  of  Wiii- 

WarnerV  admr'*™*  ""^''  ^^^^^  ^^^  ^®®^  '^^"^  Williams  to  fVamer^  such  posses- 
p*"-        sion  would  enure  to  the  benefit  of  Warner,  and  give  him  an  actu- 
al seizin  ofthe  premises ;  which,  if  not  discontinued  and  aban- 
doned before  the  entry  of  Sargent,  would  entitle  the  plaintiff  to  re- 
cover.    But  if  such  possession  by  Collington  was  discootinued 
and  abandoned,  before  the  deed  aforesaid  was  given,  no  seizin 
in  fact   passed  to  the  plaintiff  by  said  deed  ;  and  if  after  said 
deed  was  given,  so  long  an  interval  of  time  elapsed,  between  the 
last   acts    or  claim   of  possession  by  Collington,  and   the  com- 
mencement of  those  bj  Salient,  that  the  possession  could  not  be 
reasonably  regarded  as  continuances,  but  might  be  taken  to  have 
been  abandoned  for  a  time  :  in  neither  case  was  the  plaintifi  enti- 
tled to  recover  on  the  possession  of  Collington.     The  court  fur- 
ther charged  the  jury,  that  whether  tite  pluintiff  could  avail  him- 
self of  the  possession  of  Sargent,  as  an  original  possession,  giving  a 
seizin  to  the  plaintiff,  depended  on  two  questions ;  first,  whether 
Sargent  entered  under  any  contract  or  license  of  Wiiliaixis  }  aod 
second,  whether  Wilhams  was  acting  by  authority  of,  or  as  agent 
of  the  plaintifi ;  that  both  questions  must  be  decided  by  the  proof 
in  the  case  ;  and  that  neither  was  determined  by  any  presump- 
tion.    Verdict   and  judgement  for  the  defendant.     And  to  sa 
much  o(  the  charge  of  the  court,  as  is  above  alluded  to,  the  plain- 
tiff excepted. 

The  cause  came  up  to  the  Supreme  Court  upon  a  bill  of  ex- 
ceptions, showing  the  foregoing  facts. 

Mr.  Fletcher,  for  the  plaintiffs  contended,  that  the  instructions 
to  the  jury  were  incorrect  upon  both  points;  that,  if  ColUngton 
abandoned  the  premises,  after  having  consented  to  hold  under 
Williams,  that  would  operate  as  a  surrender  to  Williams,  or  his 
grantee  ;  that  the  instructions  with  regard  to  the  possession  by 
Sargent  were  too  indefinite,  and  excluded  the  plaintiff  from  the 
benefit  of  presumptive  evidence,  to  which  he  was  entitled. 

Hibbard  and  Cushman,for  defendant, — If  there  was  any  error 
in  the  charge  ofthe  court,  it  was  in  favor  of  the  plaintiff,  and  he 
cannot  avail  himself  of  it.  Collington  could  not  in  law  hold  in 
sobjeciion  to  the  supposed  title  of  Williams,  when  he  took  posses- 
sion of  the  land  in  his  own  right,  without  surrendering  the  same 
by  deed  or  note  in  writing.     At  all  events,  if  Colliogjlon  abandon-* 
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ed  bis  possessiooy  as  the  case  shows,  no  seizio  io  fact  passed   to      ^f^' 
iriaiDtiffy  aud  be  cannot  recover.  1832.' 

Tbe  evidence  tending  to  prove,  that  Sargent  went  into  posse»*warner'8  admr 
sbn  of  the  land  in  the  fall  of  1814  ;  and  also  tbe  evidence  tend-  p^*^ 
ing  to  disprove  any  privity  or  connection  between  Willianns  and 
Sargent,  could  only  be  decided  by  tbe  proof  in  the  case.  If  the 
jury  bad  found,  by  tbe  proof  in  tbeca8e,that  Sargent  did  enter  under 
any  contract  or  license  ol  Williams,  as  tbe  agent  of  Warner^  they 
could  only  have  found  for  tbe  plaintiff,  if  chey  regarded  the  charge 
of  the  court.  If  the  jury  had  found,  that  Williams  contracted 
with  Sargent,  in  bis  own  right,  and  not  in  the  right  of  fVamer, 
they  were  not  permitted  to  find,  contrary  to  evidence,  that  Will- 
iams  was  acting  as  the  agent  of  Warner.  But  if  the  jury  found, 
as  must  be  presumed  by  recur  ing  to  the  whole  case,  that  Sargent 
never  made  any  contract  with  Williams,  or  fVarner,  about  tbe 
purchase  of  said  lot,  then  the  plaintiff's  whole  case  falls  to  the 
ground,  be  having  neither  title  nor  possession.  Perhaps  it  will 
be  said  by  plaintiff's  counsel,  that  many  recoveries  have  been  bad 
io  acticms  of  ejectment,  when  tbe  plaintiff  did  not  show  a  legal  pa- 
per title.  Admitted.  But  we  know  of  no  case  of  a  recovery 
on  sucb  evidence,  as  was  offered  in  the  present  case.  All  the 
cases  that  we  have  been  able  to  find,  were  founded  on  proof,  that 
tbe  defendants  held  under  one,  who  had  taken  a  lease  of  the  plain- 
tifly  or  bad  himself  taken  a  lease  of  the  plaintiff,  or  those  under 
whom  tbe  plaintiff  held  ;  or  had  himself  contracted  to  purchase 
of  tbe  plaintiff,  and,  under  sucb  purchase,  had  taken  possession, 
and  failed  to  fulfil  his  coniract. 

Tie  opinion  of  the  Court  was  pronounced  by 
HcTCBiNsoN,  C.  J. — The  plaintiff  has  shown  no  other  title  in 
bis  intestate  than  actual  possession,  by  his  tenant,  under  his 
claim  of  title  ;  and,  whether  be  has  shown  this,  depends  upon  tbe 
finding  of  the  jury,  under  correct  instructions  from  tbe  court,  upon 
tbe  point  of  the  tenancy,  either  of  Collington,  or  Sargeant,  or  both. 
As  it  was  left  to  tbe  jury,  they  found  for  the  defendant.  Tbe  cor- 
rectness of  tbe  instructions  upon  these  possessions  is  all  we  have 
to  examine.  As  the  jury  might  probably  understand  these  in- 
structions, they  might  not  lead  to  a  correct  result  in  their  deliber- 
ation. By  the  expression, ''  if  the  possession  by  Collington  was 
discontinued  and  abandoned,  before  the  giving  of  the  deed  from 
Williams  to  Earner,  no  seizin  passed  by  the  deed,"  the  jury  might 
consider,  that  they  had  nothing  to  consider  but  the  true  time,  when 
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Essex.  Coliington  left  the  possession.  Whereas^  if  CollingtoD  consented 
1833.  to  bold  under  Williams'  supposed  title,  and,  from  th?it  time,  held 
Warner's  zdm^^  ^^^^  ^^Yf  ^^^*S9^^S  away  and  leaving  the  farm  vacant,  would  be 
p^'-^  a  surrender  of  it  to  Williams,  or  to  his  assignee  or  grantee.  If  we 
call  it  abandonment,  it  would  be  abandonment  to  Williams  or  his 
grantee.  We  must  bear  in  mind,  in  all  this,  that  the  defendant  sets 
up  no  title.  Against  a  person  in  such  a  condition,  a  prior  posses* 
sion  under  claim  of  title  is  itself  sufficient  title,  unless  the  prem- 
ises are  left  vacant  for  so  long  a  period,  as  to  create  a  presumption, 
that  all  concerned  in  such  prior  possession  had  abandoned  it. 
There  seems  to  have  been  no  evidence  in  this  case  sufficient  to 
warrant  such  a  presumption.  If  the  jury  might  presume,  that 
Collington  had  left  the  premises  with  no  intention  of  returning,  yet 
there  was  no  ground  to  presume,  that  Williams  and  Warner  had 
abandoned  their  claim.  With  this  view  presented  to  the  jury,  it 
is  possible,  they  might  have  found  for  the  plaintiff. 

An  exception  was  also  taken  to  the  instructions  with  regard  to 
the  plaintiff's  availing  himself  of  the   possession   of  Sargeant. 
There  being  evidence  to  be  weighed  on  both  sides,  whether  Sar- 
gent took  possession  under  a  licence  from  Williams,   the  court 
instructed  the  jury,  that  this,  as  well  as  the  question  of  Williams' 
acting  as  agent  of  Warner ^  must  be  decided  by  the  proof,  and  not 
by  any  presumption.     This  was  liable  to  be  misundertood  by  the 
jury.     It  is  true,  there  must  be  no  presumption,  aside  from  the 
proof  of  facts,  from  which  the  presumption  might  be  raised.     But 
tliere  seems  to  be   evidence,  in  this  case,  from   which  the  jury 
might  infer,  that  Williams  acted  as  agent  for  Warner^  in  putting 
Sargent  in  possession.     On  inspection  of  the  deed  from  Williams 
to  Warner^  we  find  it  to  be  a  warranty  deed.     That  gave  Will- 
iams a  deep  interest  in  having  a  possession  kept  under  his  title,  if 
be  were  not  very  sure,  that  his  vendue  title  was  perfectly  good. 
Whatever  Williams  did  in  procuring  inchoate,  or  auxiliary,  or  ab- 
solute title,  would  all  enure  to  the  benefit  of  Warner^  his  grantee. 
Now,  if  the  jury  found,  that  Sargent  took   possession  by  licence 
from  Williams,  the  evidence,  tliat  Williams  had  thus  given  a  war- 
ranty  deed  to   Warner^  and  that    Warner  was  not  disturbing, 
or  complaining  of,  this  possession,  was  proper  to  be  left  to  the  jury 
as  a  ground  of  presumption,  that  Williams  acted  as  agent  of  War- 
ner.     This  was  not  so  left  to  the  jury,  and  the  charge  was  liable 
to  be  understood  as  excluding  all  presumption  from  the  ease ;  or 
deciding,  that  there  was  no  testimony  proper  to  raise  a  presump- 
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tioo,  favorable  to  the  plaintiff,  on  the  subject  of  the  possession  of     ^|^^^' 
Saigent.  183S. ' 

The  judgement  of  the  county  court  is        Warner's  admr 
reversed,  and  a  new  trial  is  granted.  p*|^ 


-^<^^.' 


Ctsus  Booths,  administrator  of  Luther  E.  Hall  m.  The    ORUEAm* 
TOWN  or  Coventry  and  Frederick  W.  Hammond.  i839.' 

The  loeacion  of  of  a  lot  of  land  to  a  public  right  may  be  established  by  acquiescence, 
aa  well  as  to  any  other  right. 

A  possession  for  fifteen  years  by  the  defendant,  adrerae  to  (he  plaintiff,  bars  the  plain 
tiff*8  actiooi  whether  the  defendant  claimed  in  his  own  right,  or  under  the  town. 

This  was  an  action  of  ejectment^  which  came  up  from  the  coun- 
ty court  upon  the  following  bill  of  exceptions,  to  wit : 

"  The  was  gecitnent  for  the  south  east  quarter  of  lot  no.  138, 
in  Coventry,  comtaining  thirty  two  acres.  The  paper  title  of 
the  plaintifi  was  not  questioned  ;  and  ihe  parties,  by  mutual 
consent,  waived  any  enquiry,  whether  the  plainiiflf's  intestate 
bad  done  any  acis,  or  made  any  declarations,  signifying  his 
acquiescence  in  a  division  of  the  town,  made  many  years 
since,  severing  this  lot  to  the  public  right,  under  which  the 
defendants  claimed  to  hold  it.  And  no  attempt  was  made  on  the 
trial  to  show  said  division  to  be  legal.  The  only  qur^stion  in  issue 
was,  whether  the  plaintifTwas  barred  of  his  action  by  the  statuio 
of  limitations.  Evidence  was  given  tending  to  show,  that  a  pos- 
session, adverse  to  the  plaintiff's  title,  had  been  taken  of  the  lot  in 
question  more  than  fifteen  years  before  the  commencement  of  this 
action,  and  that  said  possession  had  been  transmitted  without  in- 
terruption ihrQtigh  different  hands  to  the  present  occupaiits — the 
defendant,  Hammond^  being  in  possession  of  the  pan  sued  for,  and 
different  individuals  of  tiie  other  parts  of  snid  lot  ;  and  that  said 
possession  was  originally  t^ken,  and  had  always  been  held,  under 
the  town  ;  the  occupants  having  continued  to  pay  rents  for  the 
same  as  a  public  lot,  belonging  to  one  of  the  public  rights  in  said 
town.  It  did  not  distinctly  appear,  whether  the  part  sued  for  had 
been  leased  or  not ;  but  rents  were  paid  upon  it.  The  plaintiff 
contended,  and  requested  the  court  to  charge,  that,  under  such 
circumstances,  neither  of  the  defendants  could  be  availed  of  the 
statute  of  limitations  ;  and  that,  unless  a  legal  division  was  shown, 
severing  the  lot  in  question  to  the  public  right  aforesaid,  the  plain- 
tiff was,  of  course,  entitled  to  recover.  But  the  court  refused  so 
to  charge  ;  and  instructed  the  Jury,  that  if  they  found  an  actual 
possession  of  the  premises,  demanded,  adverse  to  the  plaintiff's 
title,  to  have  been  taken  by  the  defend cnt,  Hammond,  or  those 
under  whom  he  claimed,  and  continued  without  interruption  for 
more  than  fiheen  year&  before  the  commencement  of  the  plaintiff  S 
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^^     artioHi  whether  such  possession  was  subject  to  siich  supposed  right 

1833. '     of  the  town  or  not,  the   action  was  barred.    Verdict  and  judge- 
ment for  the  defendants.     And  to  the  charge  aforesaidjand  the  re- 


Hall's  admr. 


^^        fusal  to  charge,  as  above  requested,  the  plaintiff  excepts. 

Coventry  ct  al. 

West  and  Fletcher,  for  the  plaintiff. — 1.  The  pbintiff  con- 
tends, that  the  charge  is  too  indefinite  and  uncertain.  The  case 
shows,  that  rents  were  paid  on  the  part  sued  for,  but  does  not  show 
that  that  pan  had  been  in  actual  possession  of  the  defendant's  a 
ptde  possessionis.  From  payment  o{  rents,  actual  adverse  posses** 
sion  can  not  be  presumed  nor  inferred,  and  the  jury  should  have 
been  so  instructed. 

2.  A  political  corporation,  as  such,  can  neither  take,  gain,  nor 
hold,  title  by  adverse  possession.  A  corporation  is  a  mere  creature 
of  the  law — an  invisible,  intangible,  imaginary,  artificial,  being. 
It  has  no  will  to  determine,  no  hands  to  assault,  no  feet  to  perpe- 
trate, a  trespass  quare  clausum  fregit.  It  follows,  that  it  can  not 
be  guilty  of  a  disseizin.  It  is  in  law  a  mathematical  point.  It  has 
neither  length,  breadth,  nor  thickness.  It  can  not  be  arrested,nor 
imprisoned,  nor  guilty  of  an  escape.  In  short,  it  has  no  locality. 
How  then,  can  it  have  actual  possession  of  lands.  No  freehold 
court  could  be  sustained  to  dispossess,  if  it  held  over  ;  no  action 
of  ejectment  against  it,  as  such,  could  be  sustained,  nor  could  any 
writ  of  possession  be  issued  to  turn  it  out  of  possession.  A  cor- 
poration can  not  hold  lands,  unless  by  express  statute.  How  then 
acquire  title  by  possession  ?  Trespass  and  replevin  can  not  be 
sustained  against  it. — Sound.  PL  and  Ev.  474.  It  can  not  ac- 
quire a  freehold  by  disseizin. — 2  Alass.  502,  Werton  vs.  Hart. 

Young  and  Sawyer ^  for  defendant. — The  paper  title  has  been 
decided  at  a  former  term,  upon  a  case  stated.  This  cause  was 
sent  down  "/or  trial  upon  the  facts  of  possession  only."  It  wag 
intended,  by  the  case  stated,to  submit  to  this  Court  every  thing  ap- 
pertaining to  the  law  questions,  that  could  arise.  And  we  sup- 
posed the  mere  fact  of  possession  was  all  the  question,  provided 
this  was  legally  found.  But,  if  the  Court  should  inquire  as  to  the 
right  of  a  town's  gaining  a  title  to  lands  by  possession,  or  their  ten- 
ants, either  jointly  or  separately,  we  are  confident,  that  the  plain- 
tif}s  cannot  prevail. 

How  can  Hammond^s  possessory  right  be  defeated,  if  his  title 
fails  through  the  town?  This  does  not  make  him  a  tenant  to  the 
plaintiffs.  Again  :  What  prevents  a  town  gaining  possession  ?  The 
case,  State  vs.  Wilkinson,  2  Vt.  Rep.  480,  is  not  directly  in  point, 
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but  anal<^oas.    The  doctrine  ntdlnm  tempus  aceurrii  regi^  is  es-     ^"^* 
eentially  destroyed  ;  {Bal.  Lim.  18-19  5)  and  k  does  not  spply      18^2.* 
to  this  caose  in  any  shape.    Where  one  holds  lands,  &c.^  as  lessee,  HtH'a  admr. 
hb  possession,  in  contemplation  or  law,  belongs  to  the  lessor. — ooventi^  et  sL 
Bdl.  lAm.  27.    It  could  not  make  any  difierence,  whether  the 
defiMidant  was  in  by  deed  or  parol.    If  the  title  of  the  town  failed, 
the  possession  of  the  tenant  would  hold.    The  court  undoubtedly 
was  correct  in  refusing  the  cbai^  asked  for,  and  giving  the  one 
they  did. 

Hutchinson,  C.  J.,  pronounced  ike  opinion  <f  the  Court. — 
The  facts,  stated  in  the  bill  of  exceptions  before  us,  would  present 
a  clear  case  of  fifteen  years  adverse  possession,  if  the  question 
arose  between  individuals  merely,  and  the  testimony  gained  cred- 
it with  the  jury.  There  appears  to  have  been  evidence  tending 
to  show  that  the  defendant,  and  those  under  whom  he  daimed  the 
premises,  had  been  in  possession  more  than  fifteen  years,  paying 
rent  to  the  town  of  Coventry,  and  considering  this  as  being  a  lot 
belonging  to  one  of  the  public  rights  of  the  town.  But  the  plain- 
tifiP's  counsel  strongly  urge,  that  the  defendant's  possession  under 
the  town  cannot  avail  him,  nor  the  town,  because  a  town,  as  a  cor- 
porate body,  cannot  obtain  title  by  possession ;  and  there  is  no 
evidence  to  show  a  location  of  this  lot  to  any  public  lot  of  the  town. 
If  this  argument  were  correct  in  reference  to  the  power  of  the 
town  to  gain  title  by  possession,  it  would  not  materially  afiect  the 
cause  ;  for  it  still  leaves  the  possession  adverse  to  the  title  of  the 
plaintiflT,  and  who%  bars  his  claim.  Whether  the  possession  of 
the  defendant,Hammoii(/,ror  fifieeB|rears,8ball  enure  to  bis  bene6t, 
or  that  of  the  town,  is  a  matter  between  him  and  the  town,merely. 

But  the  plaintiff's  counsel  urge  a  principle,  that  will  dot  be 
eamlf  maintained :  the  principle  that  a  town  can  gain 
nothing  of  title  by  possession  of  land.  A  corporation,  that 
has  no  right  to  hold  land  at  all,  cannot  gain  title  by  possession. 
But  a  corporation,  that  has  unlimited  power  to  hold  land,  may 
acquire  title  in  all  the  ways  in  which  individuals  may  acquire  it« 
They  may  take  by  grant,  by  deed,  by  possession.  TBeir  power 
to  possess  is  denied  in  argument.  But  (hey  may  possess.  They 
may  make  leases,  and  possess  by  their  tenants.  And,  if  they  take 
possession,by  their  tenant8,of  lands  not  their  own,t1iey  may  be  sued 
in  ejectment  as  landlords,  and  joined  with  their  tenants.  But  this 
is  going  beyond  the  case  before  us  ;  for  it  stands  as  part  ofour  com- 
mon law,  that  towns  own   public  rights  of  different  descriptions. 

38 
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limh      ^"^*  ^^^^  Hammond  claimed  to  possess  under  the  town,  and 

1832.'     paid  rent  to  the  town,  no  right  of  the  town  need  be  afiected  by 

Hall's  admr.  possession,  except  the  location  of  this  lot  to  the  public  right  of  the 

CoTeniry  et  aL^^^"*     ^^^  ^^^  same  rule  of  Bcquiescence  applies  to  the  location 

of  the  public  lands,  as  to  the  lands  of  individuals. 

The  inMructions  given  to  the  jury  were  perfectly  correct* 
They  left  the  jury  to  decide  the  cause  upon  the  mere  question  of 
the  defendant's  possession  being  adverse  to  the  plaintifi  ;  admit- 
ting the  plaintiff's  title  to  be  good  unless  barred  by  this  adverse 
possession.  The  defence  should  turn  upon  that  point.  Whether 
the  defendant  claimed  in  his  own  right,  or  under  the  town,  was 
immaterial.     Either  was  adverse  to  the  title  of  the  phintifT. 

The  continuance  moved  for  at  a  late  hour  cannot  be  granted. 
The  affidavit,  upon  which  that  motion  is  grounded,  relates  to  noth- 
ing but  the  weight  of  evidence  upon  the  subject  of  possession. 
It  would  seem  to  affect  that  but  by  a  slight  or  doubtful  shade.  It 
would  lead  to  nothing  unless  it  were  a  motion  for  a  new  trial, 
founded  on  surprise.  And  it  will  scarcely  be  pretended  by  the 
plaintifT's  counsel,  that  such  a  motion  ought  to  be  sustained  upon 
the  grounds,  merely,  that  are  stated  iu  the  affidavit. 

The  judgement  of  the  county  court  is  affirmed. 


"^ -%. -^  ^  •^-'^'^- 


jamM*^'  Jonathan  B.  Spencer  vs.  Amos  W.  Barnubt. 


1833. 


B  and  S,  being  joint  owners  of  a  raf^of  timber,  employed  an  agent  to  sell  the  same  for 
their  joint  benefit ;— it  was  holden  that  the  agent  was  a  competent  witness  for  S  to 
prove  that  B,  without  the  consent  of  S,  directed  the  agent  to  apply  the  whole  pro- 
ceeds of  the  timber  to  the  paymemt  of  debts  owing  fromB  (u  die  agenl^  and  that  be, 
the  agent,  had  accordingly  so  made  thiei  application. 

This'  was  an  action  of  account  render^  and  came  on  to  be 
heard  on  the  report  of  auditors  and  exceptions  following  : 

^'The  plaintiff  produced  evidence  to  show  that  in  the  month  of 
June  or  July,  1828,  he  was  tenant  in  common  with  the  defendant 
iu  a  raft  of  square  timber  alleged  to  amount  to  1961?  cubic  feet, 
which  timber  was  transported  by  the  plaintifi  and  defendant  to 
Whiiehall,  jo  the  slate  of  New-York,  and  was  entrusted  by  ihetn 
to  the  care  of  one  Melancton  Wheeler,  of  said  Whitehall,  to 
sell  for  their  joint  benefit.  The  defendant  offered  evidence  to 
show  that  said  raft  of  Aimber  was  estimated  at  more  than  it  actu- 
ally contained,  &c. 

The  auditors  decided,  upon  the  whole  evidence,  that  the  defen- 
dant ought  to  account  to  the  plaintifi  for  9000  cubic  feet  of  the 
aforesaid  timber,  being  the  share  the  plaintifi  owned  in  it ;  and 
that  defendant  did  take  upon  himself  the  charge  of  said  raft  !o  be 
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sold  by  Wheeler  for  the  joint  beoefit  of  the  plaintifi  and  defendant. 

The  plaintiff  then  offered  to  prove,  that,  under  the  direc- 
tion of  the  defendant,  the  raft  had  been  sold,  and  ^the  proceeds 
thereof  had  been  by  said  defendant's  direction  applied  to  his  own 
personal  bene6t.  The  defendant  contended,  that  he  had  not  re- 
ceived, nor  had  procured,  any  part  of  the  avails  of  the  defendant's 
share  in  said  raft  to  be  appropriated  to  his  use. 

The  auditors  found,  that  the  raft,  by  the  advice  and  consent  of 
the  defendant,  had  been  sold  by  Wheeler,  the  agent  aforesaid,  and 
the  avails  thereof  had  been  applied  to  the  sole  benefit  of  the 
defendant,  and  that  the  said  agent  wholly  refused  to  pay  over  or 
account  with  the  plaintifi  for  any  part  of  said  timber. 

Tlie  auditors  report  that  there  is  in  arrear  from  the  defendant 
to  the  plaintiff,to  balance  the  account  of  the  said  parties  in  the  raft 
aforesaid,  the  sum  of  $732  50,  and  costs  of  audit,  taxed,  &c. 

The  defendant  contended  it  was  proved,  that  Melancton 
Wheeler,  the  person  who  received  the  timber  at  Whitehall  for 
sale,  knew  that  so  much  of  it  as  was  marked  B.  S.  was  owned 
by  Barnum  8^  Spencer^  and  not  by  Barnum  alone ;  and,  conse* 
qaently,  that  he  was  not  a  competent  witness  to  show  that  he  bad 
accounted  with  defendant  for  the  avails  of  said  timber,  nor  that  he 
bad  with  such  knowledge  applied  the  avails  to  the  extinguish- 
ment of  defendant's  private  debts  to  him. 

The  auditors  found  by  the  testimony  of  Wheeler,  that  he  did 
know,  that  Spencer  had  an  interest  in  said  timber  marked  B.  S. 
and  that  Wheeler  refused  to  account  to  the  plaintifi  for  any  part 
thereof,  on  the  ground  oiBamunCs  statement  to  him,  thai  he  had 
authority  to  control  Spencer^s  share.  And  as  to  the  competency 
of  Wheeler  as  a  witness,  the  auditors  overruled  the  objection. 

The  defendant  also  contended,  that  it  appeared  Wheeler,  the 
agent,  had  never  finally  settled  for  the  avails  of  said  timber  with 
defendant,  and  that  he  was  still  in  possession  of  two  notes  against 
the  defendant  for  $700 ;  and  thai  be  had  not  accounted  with  de- 
fendant for  said  sum,  and  had  no  legal  right  to  withhold  that 
amount  from  plaintiff  and  defendant ;  and,  consequently,  that 
plaintiff  could  not  call  on  defendant  to  account  for  the  same. 

The  auditors  found,  that  the  accounts  of  Barnum  and  Wheeler 
had  never  been  finally  adjusted  ;  that  Wheeler  had  the  two  notes, 
amounting  to  $700,  against  Barnum  still  in  his  hands ;  that 
Wheeler  swore  on  the  trial  he  had  accounted  to  Barnum  for 
the  said  $700,  as  directed  by  defendant." 

Exceptions. 

"  The  defendant  excepts  to  the  report  of  the  aurlitors  in  this 
case,  in  this,  to  wit,  That  after  the  auditors  found  the  fact,  that  the 
raft  of  timber  in  qnestion  was  jointly  owned  by  the  plaintiff  and 
defendant,  and  was  placed  by  the  parties  into  the  hands  of 
Wheeler  to  be  sold  for  their  joint  benefit,  the  auditors  erred  in  de- 
ciding that  Wheeler  was  a  competent  witness  for  the  plaintiff  to 
prove  the  fact,  that  tlie   defendant,   without  the  consent  of  the 
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(ilaiatiff,  directed  Wheeler  to  apply  the  whole  proeeoda  of 
timber  to  the  payihent  of  debts  owing  from  defendant  alone  to 
Wheeler ;  and  by  which  direction  be  retains  the  avails  thereof 
from  the  ptaintiS*.  Also  in  this ;  That  the  auditors,  having  found 
the  fact^  that  the  accounts  of  the  defendant  and  Wheeler  had  nev- 
er been  finally  adjusted,  and  that  Wheeler  had  still  in  bis  posses- 
sion the  two  notes  in  bis  favor  against  the  deiendaot  of  |t7(M),  they 
erred  in  deciding,  that  the  understanding  between  defendant  and 
Wheeler,  that  the  avails  of  the  timber  might  be  applied  by  Whee- 
ler to  satisfy  said  notes  before  such  final  adjustment  is  made,  or 
said  notes  are  delivered  to  defendant,  or  cancelled,  was  sufficient 
accounting  for  that  sum  by  Wheeler  to  the  defendant  to  make  the 
defendant  liable  therefor  to  the  plaintifi*." 

The  county  court  decided  that  the  exceptions  were  insuffi- 
cient, and  accepted  the  report  of  the  auditors.  The  defendant 
having  filed  exceptions  to  the  opinion  of  the  courts  the  case  was 
reserved  for  the  opinion  of  this  Court* 

Phelps  and  Bell^for  the  defendant. — It  is  urged  for  defendant, 
that  the  evidence  of  Wheeler  should  have  been  rejected.  If 
Spencer  recovers  of  fcrnum,  and  collects  his  money,  Wheeler,  in 
that  case,  can  retain  the  money  he  holds  to  apply  on  his  demands 
against  Barnum,  If  he  has  to  pay  ttve  money  to  Speneer,  he 
would  then  have  to  run  the  risk  of  collecting  his  demands  of  Bar- 
num.  His  interest,  therefore,  is  clearly  in  favor  o( Spencer's  suc- 
ceeding against  Bamum.  If  a  witness  is  interested,  the  interest 
should  be  substantially  balanced  between  the  parties  to  render  him 
competent  to  testify  for  either,  and  when  that  interest  preponder- 
ates in  favor  of  the  party  calling  him,  his  evidence  should  be  ex- 
cluded.— Owen  vs.  Mann,  2  Day's  Rep.  399;  Buekland  vs. 
Tankard,  6  T.  R.  678. 

It  is  also  contended  that  when  the  auditors  found  the  fact  to  be, 
"  that  the  accounts  of  Barnum  and  Wheeler  bad  never  been 
finally  adjusted,  and  that  Wheeler  had  the  two  notes  amounting 
to  $700,  against  Barnum^  still  in  his  hands,"  that  the  auditors 
mistook  the  law  when  they  decided  Barnum  was  liable  to  account 
to  Spencer  for  a  sum  equal  to  the  amount  of  the  notes.  JBai- 
num's  liabifity  to  Spencer  to  account  for  monies  in  Wheeler's 
hands  could  only  be  substantiated  upon  the  fact  that  Barnum  re- 
ceived of  Wheeler  the  money,  or  that  which  was  equivalent,  it 
should  appear  in  evidence,  to  create  that  liability  upon  Barnum, 
that  such  an  application  was  made  of  the  avails  of  the  timber 
towards  Barnum's  debt  to  Wheeler,  as  would  be  binding  on  botli 
of  them.     This  appears  not  to  be  the  case.     Wheeler  having  the 
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MteSf  aii4  DO  setdeiiMDt  bebg  made  bttween  him  and  Bamicffi) 
be  may  sue  Bamum  at  once  on  those  notes.  Nor  can  Bamum 
plead  accord  and  aatisfaction,  or  payment)  until  Spemer  is  paid. 
IVbeeltt's  liability  to  account  to  Spenur  would  prevent  any  ap- 
plicatioo,  even  by  way  of  ofiset,  by  Bamunif  of  the  money  in 
Wheeler's  bands  upon  thoie  notee. 

Tucker,  for  ike  plaintiff. — The  plaintiff  in  this  case  contends, 
that  there  is  no  error  in  the  decision  of  the  auditors — because, 
FirsL  Although  the  timber  in  question  was  owned  by  the  parties 
in  this  action,  as  tenants  in  common,  and  was,  by  their  mutual 
eojuen^,  placed  in  the  hands  of  Wheeler,  as  their  agent,  to  sell, 
yet,,  the  agent  has  legally  accounted  for  the  avails  of  said  tim- 
ber, by  making  full  payment  therefor  to  the  defendant,  who  is  lia- 
ble to  bis  co-tenant,  in  this  action  for  such  share  as  was  owned  by 
him,  and  the  amount  of  which  share  was  found  by  the  auditors. 
Property  owned  in  partnership  is  treated  as  holden  by  a  tenancy 
in  common. — Read  et  ah  vs.  Shepardson^  (2  Vt.  Rep.  126, 
opMiPfi  of  the  Court.)  And  although  at  the  common  law, 
^1  Sw^^t  Dig.  337,^  the  mere  ownership  of  personal  chattels,  as 
tenants  io  common,  does  noftonstitute  a  regular  partnership,  yet, 
it  is  contended,  that  the  character  of  the  dealings  between  diese 
parties,  out  of  which  the  present  controversy  arose,  amounts,  a$ 
between  them^  to  a  special  partnership  in  this  particular  transaction. 
The  auditors  found,  that  "  the  defendant  took  upon  himself  the 
charge  of  the  timber,  to  be  sold  by  Wheeler,"  (the  agent,) "  for 
tbe  joint  benefit  of  the  plaintiff  and  defendant."  The  sale  for  their 
joint  benefit,  the  raft  having  been  placed  "  by  their  mutual  con- 
sent" in  the  hands  of  Wheeler,  made  tbem  special  partners  in  tbe 
profit  or  loss  of  the  concern,  according  to  the  share  which  each  res- 
pectively owned. — 3  KenVs  Com.  1 1 ;  Sims  vs.  Willing.  8  Ser- 
geant and  Ravsle,  103.  If  A  own  a  lighter,  and  B  agree  to 
work  saidiighter,  and  dinide  the  neat  profits,  they  are  special  part- 
nen. — 1  jSur.  JD^.  340.  In  the  present  «ase,  the  plaintiff  got  out 
tbe  timber  upon  defendant's  land,  plaintiff  furnishing  the  labor, 
and  defendant  the  timber ;  and  no  divisbn  ever  took  place.  The 
timber  was  all  marked  "  B.  S."  (the  initials  of  both  parties,}  and 
the  division  of  interest  was  evidently  to  be  made  after  the  sale. 
Every  partner,  whether  general  or  special,  has  power  to  collect 
and  discbarge  tbe  debts  due  to  the  partnership,  and  the  act  of 
each  binds  the  whole.— 1  Sw.  Dig.  340,  341 ;  S  Kenfs  Com. 
17,20,21.    If  the  interest  of  partners  in  partnership  personal 
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property  is  to  be  treated  but  as  a  tenancy  in  common,  a( 
to  the  case,  Read  ei  al.  vs.  ShepardMon^  (before  cited,)  bow  are 
the  rights  wd  liberties  of  partners  and  tenants  in  common  of  per- 
sonal chattels  to  be  distinguished  ?  Are  not  their  situations  in  law, 
upon  this  construction,  undistinguishable  ?  If  their  interest  be 
treated  as  identical,  how  are  the  consequences,  liabilities,  and 
rights  of  each,  to  be  discriminated?  But  without  settling  a  perfect 
identity  of  interest,  liability,  and  right,  as  to  partners  and  tenants 
in  common,  under  our  system,  it  was  always  holden,  at  the  com* 
mon  law,  that  if  two  tenants  in  common  own  a  personal  chattel, 
and  one  take  it  away  or  dispose  of  it,  ahhough  the  other  cannot 
pursue  such  chattel  itself,  he  may  have  his  action  against  bis  co- 
tenant  for  his  share  of  it. — 1  Sw.  Dig,  104  ;  1  Ld.  Raym.  737, 
Waterman  vs.  Soper.  Still  if  there  could  exist  a  doubt  as  to  the 
right  of  the  defendant  in  this  case  to  receive  of  Wheeler,  the 
agent,  the  avails  of  timber  sold,  on  behalf  of  himself  and  his  co- 
tenant,  (or,  as  the  plaintifTcontends  in  this  transaction,  *'  partner,") 
it  would  not  lie  with  said  defendant,  after  having  so  received  tlie 
amount  of  said  avails,  to  deny  his  co-tenant's  (or  partner's^  right  to 
bis  share,  and  to  turn  plaintiff* over  to  a  doubtful  law  suit  with  the 
agent,  who  has  honestly  and  in  goodlaith  accounted  for  the  whole 
to  this  defendant.  The  defendant  had  the  amount  applied  (as 
found  by  the  auditors)  '^  to  his  sole  bene&t,"  upon  his  own  state- 
ment, that  he  "  had  authority  to  control  Spencer^s^^^  (the  plain- 
lifl's)  "  share."  If  he  is  allowed  to  prevail  with  such  a  defence, 
he  takes  the  benefit  of  his  own  wrong.  Whether  the  agent  be 
discharged  by  the  accounting  to  Barnum  for  the  whole  avails  or 
not,  that  accounting  was  sufficient  to  make  Barnum  liable  to  his 
co-tenant,  (or  partner.)  He  is  his  bailiff  and  receiver.  An  agent 
generally  has  a  right  to  pay  over  money,  in  good  faith,  to  either 
of  the  persons  in  interest,  unless  notified  to  retain  it. — 1  Chit* 
PL  26,27  ;  Ld.  Raym.  1210,  Pond  vs.  Underwood  ;  4  Term 
Rep.  663,  Granway  vs.  Bard  ;  Strange,  480,  Cary  vs.  fFeb^ 
ster;  Bull.  JV.  P.  133;  Sadler  vs.  Evans,  Tr.  Term,  6  Geo. 
3df  \  lAvermore  on  Agents  and  Factors,  p.  74.  Tliere  is  no 
finding,  in  this  case,  by  the  auditors,  that  plaintiff  ever  gave  no- 
tice to  Wheeler  not  to  pay  over  the  avails  to  Barnum. 

Secondly. — It  is  contended  for  plaintiff,  that  if  the  payment  by 
the  agent,  Wheeler,  to  defendant  amounts  to  a  good  discbargeybr 
him,  as  to  the  plaintifl  and  defendant,  he  was  a  competent  witness 
to  show  to  whom  he  paid  over  the  avails  of  the  timber,  having  no 
interest  whatever  in  the  event  of  the  suit,  and  interest  being  the 
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epijr  girooud  upon  which  the  competency  of  his  testimony  was  or 
CIO  be  objected  to ; — ^Or,   "^ 

Thirdly  : — ^That  if  said  agent  had  no  right  to  pay  over  to  de* 
fendant,  and  is  still  liable  for  plaintiflf's  share  of  the  avails  of  the 
timber^  be  is  not  thereby  disqualified  from  being  a  witness  between 
these  parties. — 2  Esp.  Rep,  508,  Mathews  vs.  Hayden  ;  1  PhU. 
Ev.lOO;  2  Stark.  Ev.  763-4 ,  7C7-8-9.  A  judgement  against 
defendant  m  this  case,  without  satisfaction,  would  be  no  bar  to  a 
suit  hereafter  brought  by  the  plaintifl  against  the  said  agent  for 
the  same  claim. 

Fovr^A/y.— That  no  final  adjustm?nt  of  the  defendants  genera/ 
account  with  the  agent,  Wheeler,  was  necessary  to  enable  the 
plaintifiT  to  sustain  his  suit. — 3  Stark,  Ev.  1082.  The  agency  of 
Wheeler,  as  to  these  parties,  was  a  special  one,  a  mere  single 
transaetioriy  in  which  it  was  not  necessary  that  the  accounts  should 
be  balanced  to  enable  one  co-tenant  (or  partner)  to  support  his  action 
against  die  other. — 1  Chit.  PI.  28;  8  Term  Rep.  146,  Martyn 
vs.  Knaudlys.  This  transaction  had  nothing  to  do  with  any  other 
dealings  between  this  defendant  and  Wheeler.  The  manner  in 
which  the  avails  were  accounted  to  this  defendant  is  immaterial, 
and  should  afiect  no  interest  of  the  plaintifis.  It  is  not  certainly 
any  concern  of  this  plaintifiT,  that  the  defendant  applied  the  money 
to  pay  a  preexisting  debt  due  from  him  to  Wheeler,  or  whether 
iadividual  securities  between  defendant  and  Wheeler  were  given 
up  or  retained.  The  whole  case  rests  upon  the  answers  to  a  few 
plain  queries.  Did  the  defendant  receive  the  money  ?  Had  he 
a  right  to  receive  it  ?  Was  its  application  for  his  own  personal 
benefit,  with  his  own  consent,  and  by  bis  own  directions  ?  If  so, 
is  he  accountable  to  his  co-tenant,  (or  partner,)  for  Aij  just  share 
of  it;  and  is  the  agent  who  transacted  the  business  for  both  these 
parties  a  competent  witness  to  show  the  facts  ? 

The  opinion  of  the  Court  delivered  by  Baylifs,  J. — ^Tbe 
Court  are  called  upon  to  decide  whether  Melanclon  Wheeler,  an 
agent  employed  by  the  parties  in  the  action,  to  sell  their  timber, 
was  a  competent  witness  for  the  plaintiff  to  prove  that  he  had  sold 
the  timber,  and  accounted  to  the  defendant  for  the  same.  If 
Wheeler  was  not  competent  to  testify ,it  mnst  be  on  the  ground  of 
interest.  But  the  Court  do  not  see  that  he  had  that  interest,  which 
should  exclude  him  from  being  a  witness.  In  the  case  of  Walton 
vs.  Shelley,  (I  T.R  290,)  Ashurst,  J.  says,  "  The  general  rule 
is,  that  where  a  man  is  not  interested  in  the  event,  he  shall  be  a 
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janiHr*'    competent  witness,  though  he  mej  have  a  bias  upon  his  amA  witfi 

1832. '     regard  to  the  sulject  matter.    As  if  a  person  bring  two  several 

iSpencer    BCtions  agtinst  two  defendants  for  the  same  battery,  in  the  action 

Banuim.  ^S^^°^^  ^^^f  ^^^  ^^^^^  ^^7  ^^  ^  Witness,  because  be  is  not  inter- 
ested in  the  event.  Any  objection  to  such  testimony  should  go 
to  the  credit,  rather  than  to  the  competency  of  the  witness/*  lo 
the  case  before  us,  nothing  is  disclosed  by  the  report  of  auditors 
that  renders  it  certain  that  Wheeler  was  like  to  gain  or  lose  any 
thing  by  the  event  of  the  suit.  The  exceptions  to  the  report  are 
overruled,  and  the 

Judgement  of  the  county  court  is  aflSlrmed. 


ADDisoir,  John  Bullock  vs.  Elijah  Clotes.    Same  vs,  Philip  Beach. 

Januariff 
1833. 

Where  inoo  action  for  chargiogthe  plaintiff  with  BteaUogoertaioaheepythe  defendant, 

for  the  purpose  of  mitigating  the  damages,  gave  in  eridence  the  record  in  an 

action  oftrespads  brought  by  the  plaintiff  against  the  defendant  for  taking  away  said 

sheepi  in  which  judgement  bad  been  rendered  in  favor  of  the  defendant :  it  wan 

held,  that  the  plaintiff,  for  the  purpose  of  showing  malice  in  tlie  defendant,  and  to 

enhance  the  damages,  might  prove,  by  circumstantial  evidence,  that,  at  the  time  of 

accusing  the  plaintiff  as  complained  of,  the  defendant  ifnew  the  tccusalion  to  be 

false. 

These  two  actions  depended  on  the  same  principles,  and  were 

argued  and  submitted  together  on  the  following  bill  of  exceptions  : 

''  This  was  an  action  on  the  case  for  verbal  slander.  Plea,  the 
general  m«s,  and  trial  by  jury.  The  plaintiff  introduced  evi- 
dence tending  to  prove  that  the  defendant,  on  the  4th  day  of  July, 
1828,  and  at  various  subsequent  times,  spoke  and  published  of  and 
concerning  the  plaintiff,  the  words  complained  of,  and  that  the 
same  were  spoken,  in  most  instances,  with  reference  to  certain 
sheep  taken  by  the  defendant,  on  the  said  4th  day  of  July,  1828, 
from  the  pasture  of  the  plaintiff.  The  defendant,  for  the  purpose 
of  showing  that  a  controversy  existed  between  himself  and  the 
plaintiff,  in  relation  to  said  sheep,  during  the  period  of  the  alleged 
slander,  and  for  the  purpose  of  mitigating  the  damages,  gave  in 
evidence  the  record  in  an  action  of  trespass  brought  by  the  plain- 
tiff against  the  defendant  and  one  Philip  Beach,  for  taking  and 
driving  away  the  sheep  aforesaid,  together  with  the  record  in  a 
petition  for  a  new  trial  in  said  cause;  both  of  which  were  determined 
m  favor  of  the  defendant  and  said  Beach,  at  the  January  term  of 
the  Supreme  Court  for  the  county  of  Addison,  A.  D.  1830 ;  and  the 
same  are  referred  to  as  part  of  this  case.  And  thereupon  the 
plaintiff,  for  the  purpose  of  showing  malice,  and  to  enhance  the 
damages,  offered  to  prove,  by  circumstantial  evidence,  that  at  the 
several  times  of  accusing  the  plaintiff,  as  complained  of,  the  defen- 
dant knew  said  sheep  were  not  his,  and  had  good  reason  to  believe 


•  ■• 
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tb^  bdboged  to  the  plaintifl,  and  that  he  knew  his  said  charges    Admson, 
were  fabe :  and  also  thai  dufbig  the  same  period  the  defendant     T^?' 

was  making  evidence  to  support  his  said  charges, — but  not  speci 

6ying  in  the  ofier  aforesaid,  what  evidence  was  thus  made  or  the  ^^^^ 
means  employed  in  making  it.  This  evidence  was  objected  to  cioyes  et  ai 
bf  the  the  defendant,  on  the  general  ground,  that  it  would  lead 
to  another  trial  of  the  same  matters,  which  had  already  been  ad- 
judicated betmeen  these  parties  in  said  action  of  trespass.  The 
coiift  decided,  that  the  adjudication  in  the  action  of  trespass  was 
not  so  far  conclusive  of  the  right  of  property  in  the  sheep  for  the 
purposes  of  this  action,  but  that  the  plaintiff  was  at  liberty  to  prove 
by  any  direct  evidence,  that  the  defendant  knew  the  sheep  to  be- 
long to  the  plaintiff,  or  to  have  come  lawfully  into  his  possession  ; 
but  that  an  inquiry  into  the  rieht  of  property  upon  circumstantial 
evidence  for  the  purpose  of  inferring  knowledge  in  the  defendant, 
was  not  admissible.  And  the  offer  not  being  varied,  the  evi- 
dence was  excluded.  Verdict  for  the  plaintiflT, — with  nominal 
damages,  and  judgement  thereon.  And  to  the  decision  of  the 
court,  excluding  the  evidence  thus  offered,  the  plaintiff  excepts. 
Exceptions  allowed,  and  the  caseordered  to  the  Supreme  Court, 
and  execution  stayed.'' 

Phelps  and  Bellf  for  defendant. — A  single  point  only  is  raised 
in  these  cases  :  It  is  whether  the  court  below  erred  in  rejecting 
the  evidence  ofiered  by  the  plaintiff  for  the  purpose,  as  he  alleges, 
of  proving  malice  in  the  defendant,  and  to  enhance  damages.  It  is 
to  be  observed,  that  the  words  charged  in  the  declaration  are  such 
as  the  law  deems  actionable,  and  the  speaking  of  them  being 
proved,  and  not  justified,  malice  is  inferred.  The  evidence  of- 
fered was  therefore  unnecessary  for  the  purpose  of  proving  mal- 
ice :  its  only  bearing  would  have  been  upon  the  question  of  dam- 
ages, after  the  issue  had  been  determined  for  the  plaintiff.  In 
this  point  of  view  the  exception  becomes  immaterial  in  the  suit ; 
the  jury,  having  found  the  issue  for  defendant^  have  decided  either 
that  the  words  charged  were  not  spoken  by  the  defendant,  or  if 
spoken,  that  it  was  in  such  a  connection  as  not  to  import  a  charge 
of  theft.  The  evidence  would,  therefore,  have  been  of  no  service 
to  the  plaintifi  had  it  been  admitted.  The  fact  intended  to  be  es- 
tablished by  it  could  have  had  no  supposable  influence  over  the 
jury  in  determining  the  question  of  guilty,  or  not  guilty.  Nor  is 
the  exception  well  founded  in  either  case  :  1st.  The  finding  of 
the  jury  in  the  former  action  had  decided  the  question  of  property, 
and  the  idea  of  proving  knowledge  in  the  defendant  contrary  to 
ihat  determination  is  a  legal  absurdity.  2d.  The  plaintifi  not  hav- 
ing availed  himself  of  the  permission  to  introduce  direct  evidence 
of  the  fact|  the  facts  and  circumstances  can  be  nothing  more  than 
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ADDuoa,    yff^g  understood  at  the  trial ;  viz.,  a  mass  of  evidence  wluoh  had 
1832.       been  introdaced  by  the  pkintiffupon  the  former  occasion  to  prove 
Bullock     the  propertj  of  the  sheep  in  himself.     From  this  evidence,  how- 
ciovOT'ct  al  ^^^^  unsatisfactory  it  might  have  been  on  that  occasion,  an  infer- 
ence of  malice  is  to  be  derived.     It  is  obvious  that  the  admission 
of  this  evidence  would  have  led  the  court  into  a  trial  of  the  ques- 
tion as  to  property  in  the  sheep— a  question  totally  foreign  to  the 
issue  and  of  no  importance  in  this  case  when  dectded.     Besides, 
the  defendant  could  not  be  supposed  prepared  upon  this  issue 
to  encounter  such   evidence,  nor  to  prove   his  property  in  the 
sheep,  nor  even  probable  cause  for  supposing  them  his.     The  in- 
quiry would  have  operated  m  a  surprise  upon  htm.     Had  be 
pleaded  a  justification,  and  offered  the  record  of  the  former  suit 
with  that  view,  the  case  would  have   been  difierent.     But  that 
record  was  oflered   by  way  of  explanation  ;    the  words  spo- 
ken having  a  reference  to  the  controversy  then  pending.     3dly.  If 
the  property  had  been  proved  most  conclusively  in  the  plaintiff, 
the  proof  would  have  furnished  no  legitimate  inference  of  malice 
in  the  defendant  to  the  purpose  of  enhancing  damages.    4thly. 
Proof  of  the  supposed  knowledge  in  the  defendant,  (i.  e.  that  the 
sheep  were  the  property  of  the  plaintiff,)  was  wholly  nnnecessary. 
If  the  words  were  spoken,and  imported  a  charge  of  theft,  the  law 
presumes,  if  no  justification  be  urged,  that  they  were  not  only  false, 
but  known  to  be  so  by  the  speaker.     Finally,   if  proof  of  such 
knowledge  was  proper,  the  plaintiff  was  not  precluded  from  ex- 
hibiting it.     The  exception  was  to  the  kind  of  proof.  '  The  fact 
itself  was  permitted  to  be  proved  ;  and  if  the  evidence  did  not  tend 
directly  to  prove  it,  it  was  incumbent  on  the  plaintiff  to  have  stat- 
ed at  the  trial  what  the  facts  and  circumstances  were  upon  which 
he  relied,  and  to  set  tbem  forth  in  his  exceptions,  that  the  Conrt 
might  judge^of  their  legal  tendency.     Whether  they  were  prop- 
er to  go  to  the  jury  as  a  substitute  for   direct  evidence,  or  as  a 
ground  of  inference,depends  altogether  upon  their  nature,  and  un- 
less they  appear  in  the  exceptions,  it  is  impossible  for  the  Court  to 
decide,  that  they  were  proper  for  this  purpose.     As  to  the  sug- 
gestion that  the  defendant  was  fabricating  evidence  to  support  the 
charge,  it  evidently  means  nothing  more  than  that  he  was  prepar- 
ing lor  the  trial  of  the  '*  sheep  cause,"  then  pending. 

Peter  Siarr^  for  plaintiff. — First.  In  the  action  for  slander  it 
is  the  right  of  the  plaintiff  to  show  that  the  slanderous  words  ch:trg- 
ed  were  spoken  and  published  maliciously  by  the  defendant  iQ 
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onfer  to  enhance  the  damages.     He  may  prove  other   words  jb^iBoi*» 

spoken,  or  acts  done  by  tlie  defendant,  to  show  his  malice. — See  1832.  ' 

Starkie  on  slander^  398-9  ;  2  Stark,  Ev.  869  ;  Chii.  PI.  383  BuUock 


and  387 ;  PhU.  Ev.  134.  •  do/ci-.tal. 

Secondly.  The  evidence  offered  by  the  defendant,  viz.,  the  re- 
cord, Sic.,  in  the  action  of  trespass,  was  offered  and  admitted  to 
show  that  there  was  a  controversy  between  the  parties  about  the 
time  of  the  speaking  of  the  words,  and  as  proper  evidence  in  that 
respect  to  mitigate  the  damages,  and  for  no  other  purpose  ;  and 
it  was  the  right  of  the  plaintiff  to  rebut  that  evidence  by  any  piro« 
per  evidence,  which  tended  to  show  malice  ift  the  defendant. 

Thirdly.  The  fact  of  malice  must  in  roost  cases  be  proved  (if 
proveable  at  all)  by  circumstantial  evidence.  It  is  not  to  be  ex-* 
pected  that  a  defendant  in  slendering  the  plaintiff,  will  furnish  di- 
rect and  positive  evidence  of  his  malicious  purpose.  Malice  is 
in  roost  cases  to  be  inferred  from  circumstances. 

FourtUy,  To  exclude  the  evidence  offered  by  the  p]aintiff,gives 
to  the  record,  &c.,  ofiered  by  the  defendant,  an  undue  influence. 
It  being  a  record  in  an  action  of  a  different  nature— it  was  con- 
chistve  of  nothing,  that  did  not  appear  on  the  face  of  it.  But  the 
rejection  of  the  evidence  ofiered  by  the  plaintifi  made  the  record 
conclusive  upon  the'potn^  ofmaJice.-^See  1  Siark.  Ev.200  to  202. 

Fifthly.  If  the  record  was  proper  evidence  for  the  defendant, 
tbe  admission  of  it  furnished  the  ground  upon  which  the  plaintiff 
was  entitled  to  rebut  the  efiect  of  it  by  any  proper  evidence,either 
circorostantia!  or  positive.  Is  there  any  case  in  which  a  party 
may  not  avail  himself  of  circumstantial  evidence  in  support  of  a 
(act  material  to  the  issue,  when  it  is  the  best  evidence  the  nature 
of  the  case  admits  ?-See  Phil.  Ev.  169  to  173;  1  Stark.  Ev.  401 . 

The  opinion  of  the  Court  was  delivered  by 

Baylies,  J. — Inasmuch  as  the  county  court  suffered  the  de- 
feodaot  to  give  in  evidence  the  copies  of  records  mentioned  in  the 
case,  to  mitigate  the  plaintiff's  damages,  the  plaintiff  to  show 
wudUe  in  the  defendant,  and  to  enhance  the  damages^  should 
have  been  permuted  to  give  any  legal  evidence  in  his  power, 
whether  circumetantial  or  not,  to  show  that  tbe  defendant,  at  the 
several  times  of  accusing  the  plaintiff,  knew  that  said  sheep  were 
not  the  defendant's,  and  had  good  reason  to  believe  tliey  belonged 
to  the  plaintiff,  and  the  defendant  knew  his  said  charges  were 
false. 

As  the  county  court  erroneously  decided  that  "  an  inquiry  into 
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Jani^^    the  right  of  property  upon  circuriutantial  evidence  for  the  pur- 
1832. '     pose  of  inferring  knowledge  in  the  defendant,  was  not  admissible,^ 


Bullock  A  new  trial  is  granted  ra  each  of  said  ectiooa* 


vs. 


Clo jes  et  al. 


■^.--v^^ 


BftnmvGToif,  SCRENO  GiDDINGS  Vi.  EPHRAIM  MuKSOK. 


1827/ 


S.  G.,  being  entitled  by  devUe  to  a  share  in  the  real  and  persooal  estate  of  J.  G., 
deceased,  by  his  agent  drew  an  order  in  favor  ofC.  S.on  the  executor  of  J.  G.,  di- 
jrecting  liim  to  pay  over  to  C.  S.  all  the  right,  title,  property,  interest  or  demaiKl, 
which  S.  G.  had  under  the  will  of  J.  G.,  except  eighty  dollars  and  such  as  wasue- 
der  any  legal  incumbrance  by  ettachment  at  the  suit  of  R.  And  at  the  same  timer 
(the  order  being  immediately  accepted,)  said  agent  took  the  executor's  note  for  the 
eighty  dollars,  and  gare  him  a  receipt  In  full  of  all  the  right,  title,  interest  and  de-* 
mand  of  S.  G.  under  the  will,  with  the  like  exception  on  account  of  R's  attachment. 

On  ejectment  brought  by  S.  G.  for  a  part  d"  the  real  estate  which  had  been  severed  to 
his  share,  in  a  division  directed  by  the  probate  court  among  the  devisees, — Held 
tliat  parol  evidence  was  admissible  to  show  that  the  premises  sued  for  were  not 
included  in  the  settlement  made  with  the  execntor. 

Ejectment  for  land  in  Manchester.  The  plaintiff  derived  titTe 
under  the  will  of  Job  Giddings,  his  father,  who  died  legally  seiz- 
ed and  possessed  of  the  premises  in  question,  as  part  of  his'home 
farm,  in  June,  A.  D.  1816.  In  April,  A.  D.  1816,  the  said  Job 
made  his  will,  and  thereby  devised  to  the  plaiotifi  one  equal 
seventh  part  of  all  his  estate,  real  and  personal,  which  should  re- 
main after  payment  of  debts,  and  certain  legacies  to  a  small 
amount,  with  the  charges  of  settling liis  estate.  He  also  devised 
a  seventh  part  to  each  of  his  other  six  children,  and  appointed 
Eliphalet  Wells,  the  husband  of  his  daughter  Hannah,  bis  sole 
executor.  To  the  several  devises  aforesaid  the  testator  added  the 
following  clause  :  "  And  I  further  order  and  direct,  that  the  whole 
of  my  home  farm  be  and  remain  to  my  daughter  Hannah  Wells 
and  her  husband  Eliphalet  Wells,provided  the  said  Eliphalet  Wells 
shall,  within  a  reasonable  time  after  may  decease,  pay  to  the  other 
heirs  mentioned  in  my  will  so  moch  as  the  said  Hannah's  share 
shall  fall  short  of  the  appraisal  of  said  farm  ;  which  reasonable  time 
it  is  my  desire  shall  be  affixed  by  thejudge  of  probate." 

Appraisers  being  duly  appointed,  they  reported  to  the  probate 
court  an  appraisal  and  inventory  of  the  estate,  bearing  date  the 
19th  day  of  August,  A.  D.  1816,  by  which  it  appeared  that  the 
home  farm  aforesnid  was  appraised  at  $2800,00,  and  the  other 
lands  of  the  testator  at  $1400,00.  And  the  personal  estate,  in- 
eluding  rights  and  credits,  was  inventoried  at  about  ji^2500,00. 

'Tlii.s  i'.vn'.  ^)ll)U^i  III  cour.su  have  1>«*en  reported  by  Judge  AU'cnsiii  his  second  vuU 
•i!i?.  but  1 10  NVJi  •  imt  •^^»a^^^mal•ly  furnislird  with  the  papers. 


vs. 

Munson. 
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Al «  pcobate  court  boldeo  on  ihe  Brst  Monday  of  Sepiembcr,8»w » Jw^ctow, 
A.  D.  1816,  the  executor  was  aiitb0ri2sed  to  make  sale  of  the       i827.  ' 
peraooal  estate,  and  al  the  same  time,  on  application  of  the  exec-  "^afngT" 
utor  for  that  purpose,  a  committee  was  appointed  to  divide  the 
real  and  personal  estate  among  the  devisees  according  to  the  will. 
The  report  of  said  committee,  so  far  as  concerned  the  real  estate, 
was  made  to  ^  court  of  probate,  accepted  and  recorded,  on  the 
2d  day  of  February,  A.  D.  1818  ;  and  by  that  division  the  prem- 
ises in  question  were  severed  to  the  plaintiflT,  as  his  share  in  the 
home  fann«  at  the  sum  of  $352,94,  and    his  share  in  the  other 
lands  was  also  designated   at  the  appraised  value  of  ^47,06. 

Go  the  first  Monday  of  March,  A.  D.  1818,  the  executor  ren- 
dered his  account  of  the  personal  estate,  by  which  there  appeared 
to  be  a  considerable  surplus  for  distribution  according  to  the  will ; 
but  the  share  of  the  plaintiff  therein  was  nearly  or  quite  balanced 
by  his  note  to  the  testator. 

The  plaintiffhaving  adduced  proper  evidence  of  the  matters 
aforesaid,  and  having  proved  the  defendant  in  possession  at  the 
commencement  of  the  action,  rested  his  case. 

The  defendant  claimed  to  hold  under  a  deed  of  the  said  Eliph- 
alet  Wells  to  himself;  and  in  order  to  show  a  title  in  said  Wells, 
gave  in  evidence  a  power  of  attorney  executed  by  the  plaintiff, 
then  resident  in  the  state  of  New- York,  to  Stephen  Martindale, 
dated  the  8th  day  of  July,  A.  D.  1816,  authorizing  said  Martin- 
'dale  to  act  as  bis  general  agent  in  all  things  relating  to  the  settle- 
ment of  the  estate  aforesaid,  and  to  execute  all  necessary  papers, 
as  receipts,  discharges,  and  conveyances  of  real  estate.  This  in- 
strument was  not  acknowledged  nor  recorded.  The  defendant 
then  gave  in  evidence  an  order  drawn  by  said  Martindale  as  agent 
of  the  plaintiff,  in  favor  of  Cbade  Southwick  on  said  Wells,  and  the 
acceptance  thereof,  which  were  of  the  following  tenor :  "Manches- 
ter Nov.  27, 1 8 1 7.  For  value  received  of  Mr.  Eliphalet  Wells,ex- 
ecutor  to  the  last  will  and  testament  of  Job  6iddings,late  of  Man- 
chester deceased,  Sir,  Please  to  pay  over  to  Cbade  Southwick,  or 
bis  order,  all  the  right,  title,  property,  interest  or  demand,  which 
Sereno  Qiddings  has  by  virtue  of  said  will,  except  eighty  dollars 
and  such  as  is  under  any  legal  incumbrance  by  attachment  of  Jon- 
athan £•  Robinson* 

Stephen  MariindaUf  agent  of  the  said  Sereno  Giddings" 

**  November  27th,  1817.    The  above  order  is  accepted  by  me, 

Eliphalet  fVelU^  Executor." 
The  defendant  also  gave  in  evidence  a  receipt,  executed  by 
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BEiririBrGTorr,sai(l   Martindale  to  said  Wells,  of  the  followiog  lenor :     "  Man- 
TssT?'     Chester,  Nov.  27tii,  1817.     Received  orEliphalet  Wells  a  note 
""^j  of  hand  bearing  even  dale  with  this  receipt,  for  the  sum  of  eighty 

v«.  dollars,  which  sum  was  excepted  in  a  certain  order^given  by  me 
as  agent  for  Sereno  Giddings^  in  favor  ol  Chade  Soutbwick,  on 
the  said  Eliphalet,  bearing  date  as  above  mentioned  \  which,  to- 
gether with  the  above  named  note,  is  in  full  of  all  r%ht,  title,  inter- 
est and  demand,  Sereno  Giddings  has  by  virtue  of  a  will  made  by 
Job  Giddings,  late  of  Manchester  deceased,  except  all  such  as  is 
under  any  legal  incumbrance  by  attachment  at  the  suit  of  Jona- 
than K.  Robbinson. 

Stephen  Mariindale^  agent  for  Sereno  Giddin^sJ^ 

It  further  appeared  by  the  records  and  proceedings  of  the  pro- 
bate court  in  evidence  at  the  trial,  that  on  the  2nd  day  of  August, 
A.  D.  1819,  the  said  Eliphalet  Wells  signi6ed  to  said  court  bis 
election  to  keep  the  whole  of  the  home  farm,  and  to  pay  to  the 
other  devisees  what  the  share  of  said  Hannah  Wells  fell  short  of 
the  appraised  value  of  said  farm.  At  the  same  time  he  moved 
the  judge  of  said  court  to  appoint  a  reasonable  time  for  such  pay- 
ment, which  was  thereupon  limited  by  said  judge  to  three  calen- 
dar months  from  the  day  aforesaid. 

The  plaintiffcalled  the  said  Stephen  Martindale  as  a  witness,  to 
prove  that  when  said  order  and  receipt  were  given,  it  was  express- 
ly agreed,  and  understood,  that  the  premises  in  question  were  re- 
served and  excepted  out  of  said  settlemeni,  and  were  not  intended 
10  be  embraced  or  included  in  those  papers.  This  evidence,being 
objected  to,was  excluded  by  the  county  court,  aud  a  verdict  and 
judgement  passed  for  the  defendant.  And  thereupon  the  plaintiff 
filed  his  exceptions,  winch  came  up  for  the  decision  of  this  Court, 
according  to  the  statute. 

Jljter  argument,  the  opinion  of  the  Court  was  delivered  by 
RoTCE,  J.— The  whole  of  the  testator's  home  farm,  which  in- 
cludes the  premises  in  question,  was  by  the  will  to  belong  to 
Eliphalet  Wells  and  his  wife,  provided  he  should,  within  a  reasoa- 
able  time,  to  be  limited  by  the  judge  of  probate,  pay  to  the  other 
devisees  what  her  share  fell  short  of  the  appraised  value  of  said 
farm.  And  to  show  that  Wells  did  thus  acquire  ilie  title  to  him- 
self and  bis  wife,  at  leasl,as  against  the  plaintiff,  the  defendant  re- 
lies on  the  transaction  evidenced  by  the  order  and  receipt  of  Nov. 
27th,  A.  D.  1817,  as  amounting  to  a  payment  to  the  plaintiff  in 
execution  of  that  part  of  the  will. 
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The   parties  evidently  did  not  contemplate  an   arrangement  ^^f^^^^^^' 
aflfecting  the  home  farm  alone,  especially,  as  Wells  had  not  then       i827. ' 
signified  bis  election  to  retain  it  under  the  will.     But  upon  the  sup-     Giddings 
position,  (the  correctness  of  which  we  have  no  occasion  to  de-     f^i^^^n, 
cide,)  that    payment  to  a  single  devisee  in  full  of  his  interest  in 
theestate  generally,  though  made  before  the  election  was  signified, 
would  operate  without  a  deed,  after  the  election  made,  to  extin- 
guish tlie  legal  interest  of  such  devisee  in  the  farm  ;  the  only  ques- 
tion to  be  determined   relates   to  the   evidence   oflfered   by  the 
plaintiff  and  rejected  at  the  trial. 

The  objection  to  the  testimony  of  the  witness  offered  was 
founded  in  the  rule  of  law,  that  oral  evidence  shall  not  be  receiv- 
ed to  contradict,  vary  or  control,  the  evidence  of  written  docu- 
ments. This  rule  is  universally  acknowledged,  and  we  have  only 
to  ascertain  the  extent  of  its  application  in  the  present  case.  It 
does  not  operate  to  exclude  parol  evidence  where  there  is  any 
amiiiginty  or  uncertainly,  arising  from  extrinsic  circumstances,  to 
be  removed  ;  for  some  latent  reference  is  then  necessarily  to  be 
presumed,  either  from  the  words  employed,  or  from  the  subject 
matter  of  the  stipulation  or  contract.  It  does  not  always  follow 
that  a  written  contract  is  void  for  uncertainty,  or  rendered  inop- 
erative by  the  statute  of  frauds,  though  a  reference  to  extrinsic 
facts  and  circumstances,  which  are  to  influence  the  operation  of 
the  coDtract,is  implied  from  the  writing  itself. —  Couch  vs.  Meeker^ 
2  Conn.  Rep.  302 ;  fVait  vs.  Fairbanks,  Bray.  77  ;  1  Mason 
9 ;  8  T.  R.  379.  In  the  case  of  Cole  vs.  Wendell  8  Johns.  90, 
the  defendant  had  contracted  in  writing  to  purchase  of  the  plain- 
tiff certain  bank  shares,  on  which  10  j^er  cent  only  had  been  paid 
in,  and  to  pay  an  advance  of  5  per  cent  on  the  shares  when  re- 
ceived. The  question  was,  whether  the  5  per  cent  was  payable 
on  the  nominal  amount  of  the  shares,  or  on  the  10  per  cent  which 
had  been  paid  in  upon  them  ;  and  to  determine  it,  parol  evidence, 
though  objected  to,  had  been  admitted  at  the  trial.  Spencer^  J, 
says,  in  dehvering  the  opinion  of  the  court, — ''  The  terms  of  the 
contract  are  equivocal,  and  the  ambiguity  is  a  latent  one  ;  as  such, 
and  on  the  strictest  principles,  the  circumstances  of  the  case  may 
be  proved  and  taken  into  consideration,  in  determining  how  far 
the  5  per  cent  advance  was  to  be  calculated."  It  is  also  a  gen- 
eral rule,  that  when  a  writing  not  under  seal  is  given  in  evidence 
as  containing  an  admission  of  a  party,  he  may  explain  it,  and  show 
it  to  have  originated  from  mistake.  Another  qualification  of  the 
leading  principle  first  stated  has  been  recognized  by  the  English 
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BEfririRGTOBr,courts,  and  those  of  New-York,  and  eenerallv  acted  on  for  a  few 

January  t  ^  " 

1827.  years  past  in  this  state.  It  is,  that  a  receipt  for  money,  or  a  gen- 
"Tjiddingg  eral  discharge  unsealed,  is  not  conclusire  evi^nce  to  the  extent 
Munsoo  ^^  ^^^  terms,  but  is  subject  to  be  explained  or  rebutted  by  oral  tes- 
timony.—2  T.  JR.  366;  2  Johns.  378 ;  3  iJ.  319;  6  i5.  68  ; 
8  lb.  304 ;  9  lb.  310.  It  appears  by  a  note  of  the  case  of  Ses- 
nom  vs.  CHlbert,  reported  in  Bray.  76,  that  this  Court  formerly 
held  the  rule  in  regard  to  receipts  to  be  more  limited  than  it  is  now 
laid  down.  But  we  believe  the  distinction  there  taken  has  not 
been  followed  to  any  considerable  extent,  and  that  the  more  lib- 
eral doctrine  contained  in  the  authorities  referred  to  has  the  gen- 
eral approbation  of  the  profession.  And  considering  that  such 
instruments  are  daily  executed  with  little  or  no  attention  to  the 
comprehensive  import  of  the  terms  employed,  we  think  a  liberal 
rule  of  evidence  on  the  subject  is  required  for  the  furtherance  of 

justice.J 

There  is  a  looseness  and  inaccuracy  of  expression  in  the  two 
instruments  given  in  evidence  in  this  case,  by  which  it  is  left  in 
some  degree  uncertain  to  what  extent  they  were  intended  to  oper- 
ate. While  the  terms  of  the  order  admit  a  construction  extend* 
ing  to  the  payment  for  real  estate,  their  more  obvious  application 
is  to  such  rights  and  claims  as  are  usually  extinguished  by  pay- 
ment, or  to  such  kinds  of  property  as  might  be  transferred  by  de- 
livery to  the  bolder  of  the  order.  And  this  uncertainty  is  much 
increased  by  the  exception  contained  in  both  instruments,  of  such 
estate  as  was  legally  incumbered  by  Robinson's  attachment.  No 
description  is  given  of -the  property  attached,  nor  estimate  of  its 
value,  nor  is  any  provision  made  in  case  the  attachment  should  be 
dissolved,  or  the  incumbrance  removed.  The  usual  office  of  an 
exception  or  reservation  is,  to  save  or  keep  back  something  to  the 
party  who  passes  or  discharges  a  right  ;  but  by  the  use  of  the 
word  "  legally"  in  this  instance,  the  intended  effect  of  the  excep- 
tion is  rendered  vague  and  uncertain.  Whether  that  expression 
had  reference  to  the  validity  of  the  attachment  for  the  lime  being, 
or  to  its  ultimate  efiect  on  the  title  of  the  estate  attached;  and 
whether  on  failure  of  the  attachment  to  hold  the  estate,  the 
exception  was  to  restore  it  disencumbered  to  the  plaintiff,  or  to 
enlarge  the  benefit  of  the  settlement  to  the  executor,  is  not  read- 
ily discovered  from  tbe  papers  alone. 

It  may  be  further  remarked,  that  the  order  and  receipt  were 

(See  the  eame  doctrine  recognized  in  Bumap  vs.  Partridge,  3  Vl  Rep,  147-8. 

Reporter. 


OP  THE  STATE  OF  VERMONT. 


313 


Giddlngs 
Munsom 


executed,  and  the  order  accepted,  at  the  safme  time ;  and  takenBsHsiiroTov, 
togetheri  diey  amount  to  nothiDg  more,  upon  any  construetion^of     T^7' 
ibem,  tben  a  receipt  in  full,  or  acknowledgement  of  sirtisiaGtion, 
for  the  plaintiff's  iniefett  in  the  estate.    They  fiitnisbed  therefore 
but  prima  facie  evidence  that  he  had  been  fnlly  paid. 

On  tifese  grounds  we  think  the  iplainuft  was  entitled  to  give  the 
ezplanaiioii  which  he  attempted  at  the  trial,  and  that  the  evidence 
oflered  for  Hiat  purpose  should  have  been  admitted. 

Judgement  of  the  county  cefort  re- 
versed, and  a  new  trial  granted^ 

Sheldon  fy  Sargeant^  for  plaintiff. 

Bennei  fy  AikeUf  for  defendant. 


Elisha  Eastman  vs,  Abraham  Potter. 

Where  die  endorsee  of  a  promissory  note  payable  in  specific  property,  demanded 
pajmentofthemakeryattfae  time  and  place  designated,  whhoat  having^  the  note 
with  him,  and  the  maker  refused  to  pay  it— it  was  held  that  for  such  laches  of  the 
endorsee  the  endorser  was  discharged. 

This  was  an  action  on  the  case  endorsee  against  endorser  of  a 
note  payable  in  grain  in  January,  1830,  executed  by  Peleg  Eddy  to 
Abraham  Potter^  and  by  Potter  endorsed  to  plaintiff.  On  the 
trial  the  plaintiff  introduced  evidence  tending  to  prove  a  demand 
of  the  grain,  at  the  time  and  place  of  payment,  which  was  at  the 
dwelling  house  where  the  defendant  resided ;  that  the  defendant 
being  present,  notice  was  given  him  of  the  nonpayment ;  and  that 
tbe  defendant  denied  he  had  endorsed  the  note.  The  defendant 
introduced  evidence  tending  to  prove,  that  tbe  plaintiff  had  not 
tbe  note  with  him  eitlier  at  the  time  of  malcing  the  demand,  or  giv>- 
ing  the  notice,  and  that  at  the  time  be  denied  endorsing  tbe  note^ 
he  called  on  the  plaintiff  to  produce  it.  The  plaintifi  requested 
tbe  court  to  charge  the  jury,  that  it  was  the  duty  of  the  maker  to 
pay  the  grain,  and  set  it  apart  at  tbe  time  and  place  of  payment, 
whether  the  note  was  present  or  not ;  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  have  tbe  note  with  him  at  the  time  of  giv- 
ing notice  of  non-payment ;  that  if  tbe  deiendant  denied  be  had 
endorsed  the  note,  it  was  a  waiver  of  tbe  necessity  of  having  tbe 
note  present.  But  tbe  court  charged  the  jury,  that  it  was  the  du- 
ly of  the  maker  of  tbe  note  to  pay  tbe  grain  at  the  time  and  place 
of  payment,  whether  the  holder  was  present  with  the  note  or  not ; 
but  that  to  charge  the  endorser,  it  was  tbe  duty  of  tbe  holder  to 

40 
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Aftntar  ^'  present  the  note  at  the  time  and  place,  when  and  where  it  became 
1833. '     payable,  and  demand  payment  thereof  f  and  if  not  paid,  he  roust 

Eastman  :&^^  notice  thereof  to  the  endorsee  }  and  if  the  jury  found  that  the 
Potter.  Ipl^^nl'^  li&d  not  the  note  with  hiro  at  the  time  of  making  the  de- 
imand,  and  also  at  the  time  of  givinj;  the  notice,  it  was  not  a  valid 
notice  ;  that  if  the  defendant  denied  endorsing  the  note,  it  was  a 
waiver  on  his  part,unless  he  at  the  same  time  required  the  plain- 
tiff to  produce  the  note  ;  that  if  the  jury  found  be  denied  endor- 
sing the  note,  but  at  the  same  tinte  called  on  the  plaintiff  to  pro- 
duce ityit  did  not  amount  to  a  waiver  on  his  part  to  have  the  note 
present,  and  it  was  incumbent  on  the  plaintiff  to  have  had  the  note 
present,  or  the  defendant  would  not  be  liable.  The  jury  found  a 
verdict  for  the  defendant.  The  plaintiff  excepted  to  the  charge 
of  the  court;  and  a  bill  of  exceptions  stating  the  foregoing  facts 
having  been  allowedi  the  case  was  brought  to  this  Court  on  a  nxor^ 
tion  for  a  new  triak 

Thrallyfor  plaintiffs  contended,  that  it  was  not  necessary  tlie 
note  should  have  been  actually  present  at  the  time  of  making  de- 
mand of  payment  of  the  maker.  That  the  defendant's  denying 
having  endorsed  the  note  was  a  waiver  on  his  pari  to  have  the 
note  present,  though  be  at  the  same  time  called  oq  the  plaintiff  ta 
produce  it* 

Ormshee^for  defendant. — The  endorsee  ofa  note  not  negotiable 
roust  follow  the  rules  of  the  law  merchant  in  roaking  a  demand  of 
payment  and  giving  notice  of  non-payment  in  a  seasonable  time. 
— Aldis  and  Gadcomb  vs.  Johnson,  1  f^t.  Rep.  13G.  When  a 
particular  place  of  paytuent  is  fixed  upon  in  an  instrument,  the 
instrument  upon  which  the  debt  is  predicated  roust  be  presented 
at  that  place  for  payment,  before  the  holder  has  a  cause  for  action. 
— Sanderson  vs.  Barnes,  14  East,  500;  Dickinson  vs.  Barnes, 
1 6  East,  1 1 0.  Whenever  a  demand  of  payment  is  made,  the  per- 
son making  the  demand  should  have  with  him  the  evidence  of  the 
debt ;  and  this  rule  especially  applies  to  negotiable  securities, — 7 
Mass.  486,  Freeman  et  al.  vs.  Boynion.  Where  the  place  of 
payment  is  fixed  by  Iaw,thc  same  reason  exists  for  a  demand  be- 
ing made  at  (hat  place  as  in  the  case  where  the  place  of  payment 
is  fixed  upon  by  the  parties.  The  reason  why  the  inslruroenr, 
which  is  the  evidence  of  the  debt,  should  be  present  in  the  hands 
of  the  person  making  the  demand,  at  the  time  and  place  of  makii^^ 
it^  ready  to  be  delivered  op  upon  payment,  is  strong  in  the  case  oC 
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an  endorseri  because  he  would  require  ihc  instrument  to  enforce  Rfj^LAHu, 
bis  claim  against  the  raaker.  It  is  still  stronger  in  the  case  of  an  im^' 
action  brought  against  an  endorser  of  a  note  payable  in  speciGc  ar- 
ticles ;  because  at  the  time  of  the  demand  being  made,  he  would 
have  a  right  to  pay  in  such  specific  articles,  and  to  have  his  note 
delivered  up  on  such  payment.  Where  an  endorser  denies  hav- 
ing endorsed  the  note  in  question,  it  ought  to  be  presented  in  order 
that  he  may  convince  himself  as  to  the  fact  of  its  being  his  en- 
dorsemem  or  not. 


BatIjIXs,  J. ^delivered  the  opinion  of  the  Court. — ^In  the  case  of 
Jlldts  fy  Gadcomb  vs.Johniorij  (i  Vt,  RepAZ^^)  it  was  decided, 
that  the  endorsee  of  a  note  not  negotiable  must  follow  the  rules  of  th^ 
law-merchant  in  making  demand  of  payment  and  giving  notice  of 
non-payment  in  a  reasonable  time.  Then  let  us  apply  these 
rules  to  the  note  in  question,  which  was  payable  in  grain  in  Janu- 
ary, 1830,  at  the  defendant's  dwelling  house.  The  note  was  ex- 
ecuted by  Peleg  Eddy  to  Abraham  Potter^  and  by  Potter  endors- 
ed to  the  plaintiff.  The  plaintiflf  appeared  at  the  time  and  place 
the  note  was  payable,  ready  to  receive  the  grain,  but  had  not  the 
note  with  him  to  show  his  authority  to  receive  the  grain,  noi  to  de- 
liver up,  in  case  payment  had  been  made.  The  question  is,  was 
this  neglect  of  the  plaintiff,  to  have  the  note  present,  at  the  time 
and  place  of  payment,  a  discharge  of  the  defendant,  who  is  sued 
as  endorser  by  the  endorsee  ?  In  the  case  of  the  {7.  S,  Bank  vs. 
Smithy  (\\  Wheat.  171,j  the  court  say,  "  The  plaintiffs,  to  en; 
title  ihera  to  recover,  were  bound  to  show  that  they  were  the  en- 
dorsees and  holders  of  the  note  ;  that  the  note  loas  at  the  bank^ 
where  it  was  made  payable^  at  the  time  it  fell  due  ;  that  the  maker 
bad  no  funds  there  to  pay  the  note  ;  and  that  due  notice  of  the 
default  of  the  maker  was  given  to  the  defendant.''  From  this 
decision,  I  infer  that  the  neglect  of  the  plaintifi  to  have  his  note 
present  at  the  time  and  place  of  payment,  was  a  discharge  of  the 
defendant  from  !iis  liability.  In  support  of  this  opinion  there  are 
the  following  additional  authorities. — Ambrose  vs.  Hapwood^  2 
Taunt.  61 ;  Callaghan  vs.  Aylett^  3  Tamt.  397 ;  Bowes  et  al. 
vs.  Howe^  in  error.  5  Taunt.  30;  BankvSk  Jones^fi  Mass.  524  ; 
Freeman  etal.  vs.  Boynton^  7  Mass.  483  ;  Wcodbrtde^e  et  ah 
vs.  Brtgham  et  al,  1 3  Mass.  557. 

The  judgement  of  the  county  court 
is  iiffirmed  with  additional  costs. 
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RfjTLAKP,  Calkb  Hall  vs,  John  Collins. 

i/Ofttfary, 


1832. 


When  one  claims  title  to  land  under  the  rendue-deed  of  a  collector  of  taxes,  he  must 
proTe  thai  th*  aevercU  essential  things  required  by  law  to  be  done  previous  to  the  tale, 
hare  been  performed  accordingly. 

The  recitals  in  a  collector's  deed  are  not  evidence  of  what  has  been  done  bj  other 
persons  previous  to  ifs  execution  ;   and 

Quauref  whether  such  rceitab  are  elidence  of  Uie  doings  of  the  collector  himselft 

This  was  sd  action  of  ejeccmeDt  to  recof er  the  posaessioD  of 

lands  inTinraoutby  and  was  brought  up  to  this  Court  on  the  (ol^ 

lowing  bill  of  exceptions  s 

"  Upon  the  trial  ol  the  cause  before  the  county  court,  A« 
T.  1830,  the  plaintifl  claimed  title  to  the  premises  in  question 
by  virtue  of  an  attachement,  judgement,  and  levy  of  an  ex- 
ecution, in  his  favor  against  one  John  Collins,  jun.  Said  execu- 
tion, dated  20th  November,  1827,  and  levied  by  I.  Dike,  jr. 
Esq.,  sheriff,  on  the  4th  day  of  January,  1828;  which  levy  was 
not  objected  to  by  the  defendant.  The  plaintifi  then  offered  in 
evidence  a  copy  of  a  deed  from  Isaac  Burton,  as  collector  of  in- 
ternal duties  for  the  first  collection  district  of  Vermont,  under  the 
act  of  Congress  of  March  5th,  1816,  to  Daniel  Douglass,  dated 
4th  June,  1819,  acknowledged  same  day,  and  recorded  21st 
September,  1819;  and  a  copy  of  a  deed  from  Douglass  to  John 
Collins,  jr.,  dated  and  acknowledged  21st  June,  1819,  and  re- 
corded 21st  September,  1819  ;  which  said  deeds  are  made  a  part 
of  the  case.  To  the  admission  of  these  deeds  the  defendant 
objected,  unless  the  plaintifl  should  prove  the  provisions  of  said  act 
of  congress,  as  (o  the  sale  of  the  lands  mentioned  in  Burton's 
deed,  complied  with.  But  the  court  overruled  the  objection  of 
tiie  defendant,  and  admitted  the  said  deeds  to  be  read  as  evidence 
to  the  jury  to  prove  the  title  of  the  lands  in  question  in  the  plain- 
tiffy  without  such  proof ;  and  they  were  read  by  the  plaintiff.  The 
deiendant  then  gave  m  evidence  to  the  court  and  jury  a  copy  of  b 
deed  of  said  lands  from  John  Collins,  jr.  to  Eastus  Barker,  dated 
and  acknowledged  21st  September,  ]819,  and  recorcled  22nd 
September,  1819.  The  plaintiff  then  offered  in  evidence  to  the 
court  and  jury  a  copy  of  a  writing,  the  original  of  which  was 
signed  E.  Barker,  and  without  any  date,  as  evidence  to  prove 
that  thereby  the  said  deed  from  Collins  to  Barker  had  become  a 
mortgage  ;  which  said  last  mentioned  deed  and  copy  of  said  wri- 
ting are  made  a  part  of  the  case.  To  the  admission  of  which 
said  copy  of  a  writing  the  defendant  objected,  upon  the  ground 
that  the  same  having  been  executed  subsequent  to  the  deed  from 
Collins  to  Barker,  and  not  n  part  of  the  same  transaction,  could 
not  create  a  defeasance,  and  was  in  itself  unmeaning.  But  the 
court  overruled  tiie  objection,  and  admitted  the  writing  to  be  read 
as  evidence  to  the  jury  on  the  part  of  the  plaintiff,  for  such  pur- 
pose. The  defendant  then  offered  in  evidence  to  the  jury  an 
execution,  levy  of  the  same^  and    prior  attachment  of  the  land& 
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in  question,  in  favor  of  Ratbbone  and  Vaughan,  against  said  John 
CoUins,  jr. ;  which  said  attacboient  and  levy  were  prior  to  the 
plaintifi's  attachment  and  levy.  The  levy  was  made  by  the  con- 
suble  of  Tinmoutb,  on  the  4th  day  of  July,  1827.  To  the  ad- 
mission of  which  the  plaintiff  objected,  and  then  and  there  proved 
that  the  justice  of  the  peace  who  appointed  theappraisers  who  ap^ 
praised  the  lands  on  the  said  execution,  was  within  the  fourth  de- 
gree of  afiBnity  to  William  Vaughan,  one  of  the  firm  of  Rathbone 
and  Vaughan  ;  and,  thereupon,  the  court  rejected  the  levy,  and 
refused  to  allow  the  same  to  goto  the  jury  as  evidence  of  title  in 
the  said  Ratbbone  and  Vaughan.  The  jury  found  a  verdict  for 
the  plaintiff." 

CcpjfoJ  the  colleetor^s  deed: — ^<  To  all  people  to  whom  these 
presents  shall  come.  Greeting  :  Know  ye,  that  t,  Isaac  Burton, 
oTMaocbester,  in  the  first  collection  district  within  the  State  of 
Yermoot,  and  collector  of  internal  duties  for  the  United  States  of 
America  for  the  district  aforesaid,  did,  at  Manchester  aforesaid, 
on  the  twentieth  day  of  November,  1816,  receive  from  the  prin- 
cipal assessor  for  said  district,  a  certified  copy  of  a  I'lst  by  him 
nnade  out  of  all  the  property  in  said  district  subject  to  the  tax  as- 
sessed by  the  act  of  Congress  of  the  United  States,  passed  on  the 
5th  day  of  March,  1816,  with  the  portion  thereof  owned,  or  su- 
perintended, by  each  person  in  said  district,  with  the  sum  of  said 
tax  due  thereon,  and  (be  person  owning  or  occupying  the  same. 
And  I,  the  said  collector,  within  ten  days  after  receiving  such  list, 
did  advertise  in  one  newspaper,  to  wit,  the  Rutland  Herald,  prin- 
ted in  said  district,  and  posted  up  notifications  in  four  public  pla- 
ces in  said  district,  giving  notice  that  said  tax  had  become  due 
and  payable,  and  stating  the  times  and  places  at  which  I  would 
attend,  within  twenty  days  after  such  notification,  to  receive  said 
tax,  and  after  the  said  times,  stated  as  aforesaid,  and  within  sixty 
days  after  the  receipt  of  said  collection  list,  as  aforesaid,!  applied 
at  the  dwelling  house  of  each  person  in  said  district  who  had  not 
paid  his  or  her  tax,  and  then  demanded  the  same  ;  and  after  twen- 
ty days  from  the  time  of  making  such  demand  of  each  person  re- 
spectively, as  aforesaid,  I  proceeded  to  collect  said  tax  of  the  sev- 
eral persons  then  delinquent  in  the  payment  of  the  same,  by  dis- 
tress and  sale  of  the  goods,  chattels  and  effects  of  each  person,  so 
delinquent  as  aforesaid  ;  and  I  could  not  find  goods,  chatties  and 
eflects  of  the  person  owning,  occupying,  or  superintending,  the 
parcel  of  land  and  buildings  hereafter  described,  sufficient  to  sat- 
isfy the  tax  upon  the  same  :  whereupon  I  gave  publick  notice,  by 
a  notification  advertised  in  a  newspaper,  to  wit,  the  Rutland  Her- 
ald, printed  in  said  district,  and  posted  up  in  ten  public  places  in 
said  district,  that  I  should  sell  the  same  lands  and  buildings  at  the 
dwelling  house  of  Isachar  Reed,  in  Rutland,  in  said  district,  on 
the  20th  day  of  May,  1817,  at  public  vendue,  to  the  highest  bid- 
der, or  so  much  thereof  as  would  pay  said  tax,  together  with  the 
addition  of  twenty  per  centum  on  said  tax,  due  upon  said  land  and 
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/amwryl*'    l>«il(lings  ;  which  day  of  sale  was  more  than  thirty  days  after  the 
1832.'     advertising  and  posting  up  notifications  of  such  sale  as  aforesslld. 

— ~ —  And  at  the  said  time  and  place  of  sale,  so  notified  as  aforesaid,  the 
„>.        said  tax  on  said  land  and  buildings  not  being  then  paid,  I  exposed 

OoHina.  the  samc  for  sale  at  public  vendue,  and  sold  to  Daniel  Douglass  of 
Rutland,  in  the  State  of  Vermont,  for  the  sum  of  one  dollar  and 
seventy  five  cents,  the  following  piece  of  land  and  buildings,  there- 
on, to  wit,  ONE  HUNDRED  oud  FiFtY  ACRES  of  LAND  lying  and 
being  in  the  south  east  part  of  Tinmouth,  and  is  bounded  as  fol- 
lows, (viz.)  north  by  land  owned  by  Girly  Marsh  of  Clarendon  ; 
East  on  Wallingford  west  line  ;  south  on  Nathaniel  Chipman  ; 
on  the  west  by  Spencer  Nicholson  ;  it  being  all  the  land  set  in 
said  collection  list  to  John  Collins  of  Tinmouth,  in  said  district. 
And  the  said  Daniel  Douglass  then  ofiering  to  pay  the  tax  then 
due  from  said  John  Collins  of  Tinmouth  in  said  district,  and  twen«> 
ty  per  centum  thereon  for  the  least  quantity  of  said  property  of  any 
person  bidding  ;  and  two  years  having  elapsed  since  said  sale,  and 
no  person  having  paid  or  offered  to  pay  to  me  the  said  sum  paid 
said  purchaser,  as  aforesaid,  with  interest  thereon,  at  the  rate  of 
twenty  per  centum  per  annum  for  redemption  of  said  property  ; 
Therefore,  for  the  consideration  oftlie  said  sum  of  one  dollar  and 
seventy-five  cents,  so  paid  by  said  Daniel  Douglass,  as  aforesaid, 
1  do  in  my  said  capacity  of  collector,  as  aforesaid,  give,  grant,  sell, 
convey  and  confirm  unto  the  said  Daniel  Douglass,  his  heirs  and 
assigns  forever,  the  premises  above  described  as  having  been  sold 
as  aforesaid. 

To  have  and.  to  hold  the  above  granted  premises  with  all  the 
privileges  and  appurtenances  thereof  to  him  the  said  Daniel  Doug- 
lass, his  heirs  and  assigns,  to  bis  and  their  own  use,  benefit  and 
behoof  forever.  And  1  hereby  covenant  and  agree  with  the  said 
Daniel  Douglass,  his  heirs  and  assigns,  that  I,  in  my  said  capacity, 
had  and  have  good  right  to  sell  and  convey  the  same  premises  as 
aforesaid.  Provided  nevertheless,  if  said  premises  belonged  to 
any  infant  or  infants,  persons  of  insane  mind,  or  beyond  sea,  or  to 
any  married  woman  or  women,  at  the  time  of  such  sate,  and  such 
person  or  persons  shall  within  two  years  after  such  liability  be  re- 
moved,or  their  return  from  beyond  sea  into  the  United  States,pay 
to  the  clerk  of  the  district  court  for  the  Vermont  district,  the  said 
sum  paid  by  said  Daniel  Douglass  for  said  premises,  a  compen* 
sation  for  all  the*  improvements  he  may  have  made  on  said  prem- 
ises subsequent  to  his  purchase,  the  value  of  said  improvements 
to  be  ascertained  by  three  or  more  neighbors,  freeholders,  to  be 
appointed  by  said  clerk,  and  assess  the  said  value  on  oath,  and 
an  actual  view  of  said  improvements,  and  make  return  thereof  to 
said  clerk,  ^aid  premises  shall  revert  back  to  said  original  owner 
or  owners,  and  from  that  time  forward  this  deed  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and  virtue  forever. 
In  testimony  of  all  which,  I,  in  my  said  capacity,  hereunto  set  my 
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band  and  seal  this  fourth  day  of  June  A.  D.  1819,  and  in  ibe  in-    ^j^^j;;;^^'; 

dependence  of  the  United  States  the  forty  third  year.  '  1832.  ' 

Id  presence  of  us,  Isaac  Burton,  Collector"     [l.  s.]  ^^^ 

SamL  C.  Raymond,  cJiiins, 

JVm.  P.  Black. 
United  States  of  America, ")  At  Manchester,  in  the  county  of 
Vermont  district,  to  wit,  )  Bennington,  within  the  said  district 
and  Stale  of  Vermont,  on  the  fourth  day  of  June,  1819,  the  said 
Isaac  Burton  personally  appeared  and  acknowledged  the  forego* 
ing  instrument  by  him  sealed  and  subscirbed,  to  be  his  free  act  and 
deed. 

Before  me  Samuel  C.  Raymond,  Justice  Peace. 

Clark,  for  defendant. — ^The  first  point  in  this  case  depends 
OD|the  vali4ity  of  a  deed  from  Isaac  Burton,as  a  collector  of  internal 
duties,  under  the  act  of  congress  of  March  5ih,  1816. — Sec  the 
act  inlaws  of  1S\  6,  p.  12,  which  refers  to  the  laws  of  1815, 
€.  21,  p.  35.     In  the  26th  section  ofthe  last  mentioned  act,  (1815,  , 

p.  46  and  47,)  the  duties  of  the  collectors  are  pointed  out  so  far 
as  relates  to  the  requisite  duties  of  collectors  before  they  can  re* 
sort  to  the  sale  of  real  estate  of  any  delinquent,  for  the  payment  of 
taxes.  And  it  is  contended  that  no  case  could  have  occurred  un- 
der the  act,  until  each  and  every  pre-requisite  which  was  required 
by  laiv,bad  been  exactly  complied  with  and  performed  by  the  coN 
lector.  The  27th  section,  (p.  48,  oi  the  laws  of  1815,)  directs 
the  collectors  as  to  the  necessary  newspaper  advertisements,  and 
notifications  to  be  posted  up,  before  any  actual  sale  of  lands  can 
legally  be  noade.  This  also,  it  is  insisted,  must  be  strictly  pur- 
sued ;  and  if  the  collector  fails  to  do  so,  and  sells,  the  sale  is  void. 
The  collector  has  no  general,  but  a  special  authority,  to  sell  lands 
for  taxes  in  particular  cases  mentioned  in  the  act.  Those  cases 
must  exist,  or  his  power  does  not  arise.  It  is  a  mere  naked  power 
not  coupled  with  an  interest.  The  collector  must  pursue  the 
power,  or  iiis  act  will  not  be  sustained  by  it. — 4  Cranch,  403^ 
Stead's  Executors  vs.  Course ;  9  Cranch,  64,  Parker  vs.  Rulers 
Lessee  ;  4  fVheaton*s  Rep.  77,  Williams  et  al.  vs.  Peyton's  Les^ 
see.  By  the  authorities  dbove  cited  it  seems  to  be  entirely  settled 
by  the  Supreme  Court  of  the  U.  S.,  that  all  the  pre-requisites  of 
an  act  assessing  a  tax  upon  lands,  must  be  strictly  observed  and 
pursued  by  the  collector  ;  otherwise,  the  sale  (and,  of  course,  the 
deed,)  would  be  of  no  validity,,  and  void,  because  a  case  would 
not  have  otherwise  occurred  in  which  a  collector  would  have  pow- 
er by  the  act  to  sell.     The  case  to  the  4th  Cra^cA  was'one  whicli 
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arose  under  the  tax  laws  or  Georgia  for  1790  and  1791.     Th« 
case  in  the  9th  Craneh  arose  un  derthe  act  of  Congress  of  July 
14,  1 798,  imposing  a  direct  tax.     And  the  case  in  the  4th  Whea- 
ton  was  an  action  of  ejectment  brought  by  the  original  patentee  in 
the  circuit  court  for  the  district  of  Kentucky,  against  a  purchaser  at 
a  sale  made  for  the  non-payment  of  the  direct  tax  imposed  by  the 
act  of  Congress  of  the  14th  July,  1798,  and  came  up  to  the  Su- 
preme Court  of  the  U.  S.  upon  a  writ  of  error.     The  defendant, 
(Peyton)  in  that  case  stood  precisely  in  the  situation  of  the  plain- 
tiff, (Hallf)  in  this  case  ;  both  resting  their  title  upon  the  validity 
of  a  collector's  sale  for  taxes,  and  deed,  under  the  two  acts  of  Con- 
gress, the  provisions  of  which  were  precisely  similar.     The  26th 
and  27th  sec.  of  the  act  of  1815,  altered  by  the  act  of  1816,  is  for 
every  legal  purpose  an  exact  copy  of  the  9tb,  10th  andf  13th  sec. 
of  the  act  of  1798; — (See  4ih  Wheaion,  80  and  81,)  and  both  are 
directory  to  the  collector  as  to  the  sales  in  the  respective  acts.     In 
all  the  cases  above  cited,  the  principle  is  decided,  that  to  make  a 
collector's  deed  of  any  validity,  it  must  be  proved  upon  the  trial  that 
every  pre-requisite  of  the  law  has  been  performed  by  the  collec- 
tor  before  the  sale  of  the  lands ;  and  that  the  onus  probandi  is 
upon  the  vendee,  and  all  who  seek  to  claim  under  him.     And  it 
was  decided  in   the  case  of  Ronkerdorf  vs,  Taylor^  4  Peter's 
Rep.  349,  {cited  in  the  American  Jurist ^  no.  8,  p.  381,)  that 
no  presumption  is  raised  in  behalf  of  a  collector  who  sells  real 
estate  for  taxes,  and  the  proof  devolves  upon  the  person  who 
claims  under  the  collector's  sale.-    The  Supreme  Court  of  the 
U.  S.  having  given  a  construction  to  the   laws  of  congress  upon 
which  all  the  foregoing  cases  depended,  (except  the  one  in  the 
4th  Craneh,)  and  having  a  right  to  construe  those  laws,  it  is  insis- 
ted that  the  state  courts  are  not  at  liberty  to  construe  them  differ- 
ently in  a  similar  case* 

If  the  plaintiff  in  this  case  should  contend  that  the  recitals  in  the 
deed  is  evidence  for  him  to  prove  the  proceedings  of  the  collec- 
tor previous  to  the  sale,  then  it  is  answered,  1st.  That  the 
recitals  in  the  deed  from  Burton  to  Douglass  fell  very  much  short 
of  complying  with  the  act  under  which  the  sale  was  made }  which 
will  be  easily  perceived  by  comparing  the  recitals  with  the  26th 
and  27th  sec.  of  the  act  of  1 8 1 5.  2nd.  If  the  recitals  of  the  deed 
were  perfect,  still  it  is  not  even  prima  facie  evidence  of  the  facts 
intended  to  be  proved  by  them.  The  party  claiming  under  such 
deed  mu^t  prove,  independent  of  the  recitals  in  the  deed,  that  all 
the  previous  acts  have  been  performed.    It  was   substantially   so 
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decided  in  all  (be  esses  above  cited  ;  and  expressly  so  decided    i^imARn, 
in  Fetyruary,  1827,  by  the  Supreme  Court  of  the  State  of  New-       1S33.  ' 
Torkjin  the  case  of  Jackson^  Cook  and  others  vs.  Shephard.     See       J^'^^JJ 
7  Cowen's  Rep.  88.     This  was  a  case  arising  under  the  act  of     ^  ^y 
Congress  of  July  22d,  1813,  the  21st  and  22d  seetions  of  which  are 
directory  to  ilie  collector,  and  are  nearly  verbatim  with  the  sec^- 
tions  for  the  same  purpose  in  the  act  of  1798  and  1816. 

By  the  foregoing  authorities  it  seems  to  be  settled  law,  that  a 
party  seeking  to  bold  under  a  collector's  deed,must  fortify  his  title 
by  provm^jt  ndependent  of  the  collector's  recital  in  his  deedy  '*tbat 
the  previous  acts  have  all  been  performed  ;  that  a  purchaser  at  .i 
collector's  sale  muse  see  to  it  that  those  acts  have  been  strictly  pur^ 
sued  ;  that  he  must  preserve  the  evidences  of  them  as  necessary  to 
preserve  bis  title.  He  can  easily  do  this  by  preserving  the  6a^ 
zettes,  notifications,  8(c.  It  would  be  always  difficult,  and  some- 
times impossible,  for  the  original  owner  to  prove  the  negative.  It 
16  a  case  on  the  part  of  the  purchaser  which  ought  not  to  be  favor- 
ed.**  And  siire1y,in  this  case,where  Douglass  purchased  at  the  col>* 
Sector's  sale  150  acres  of  land  for  $1,75,  there  can  be  no  equity  in 
bis  holding  it  against  a  person  who  has  laboured  many  years  to 
acquire  it ;  for  there  are  no  lands  in  Tinmouth  of  such  trifling 
value.  If  the  principles  be  sustained,  the  county  court  erred  in 
admitting  the  deed  in  question,  (without  the  proof  required  by  ihe 
defendant,)  as  evidence  to  prove  an  absolute,  or  even  a  prima 
facie,  title  in  the  plaintiff,  and,  of  course,  the  deed  from  Douglass 
to  John  Collins,  Jr.  conveyed  no  title,  and  the  plaintifl  gained 
nothing  by  the  levy  of  his  execution  ;  and  a  new  trial  ought  to 
be  granted. 

But  iftlie  court  should  even  decide  differenily  upon  the  first  point, 
then  the  defendant  contends,  2nd.  That  the  c«nse  shows,  that,  if 
John  Collins,  Jr.  acquired  any  title  by  virtue  of  his  deed  from 
Dou2^1ass ;  that  he  had  conveyed  all  his  right  to  Castus  Barker, 
previous  to  the  levy  of  the  plaintiff's  execution,  or  the  service  of 
bis  writ, — that  the  deed  from  John  Collins,  Jr.  to  Barker  proves 
!  the  liile  out  of  the  plaintiff.     For  it  is  contended,  that  the  writing, 

tjnexplained  or  supplied  by  any  oiher  evidence,  does  not  amount  to 
a  defeasance  to  the  deed  to  Barker  from  John  Collins  Jr. ;  that 
of  itself  it  is  perfectly  unmeaning,  vague,  and  unintelligible.  No 
definite  application  can  be  gathered  from  it.  Whether  It  wns 
competent  for  the  plaintiff  to  have  rendered  this  paper  applicable 
CO  the  case  by  parol  upon  the  trial  or  not,  is  a  question  not  now 
lo  be  decided  in  this  court.     3rd.  It  is  apparent  from  the  writings 

'  41 
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KvTLANP,   AS  vague  «s  n  is,  Uiftk  it  svas  a  subaecfuent^raiisaotioB  fto  the  deeif^ 
1832.  *    4UDd  Dot.a»part  ofil,  aodAfaerefonBiCouId  not  createa  defeasaiDce  of 
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c<Sa'iui.  2^41  ;  5  Bac.  Mr.  ,(B)  45,  8,  9,  nni  10.  4  A.  TJie  dA&odaiu 
proved  upoQ^risdibeitlle  m  Rfttitboae  and  Vaugban^  virtue  pfao 
auacbinQtU  and  t(he  levy  .of  an  execution  in  their  favor  against 
John  Collins,  Jr.,  wliicb  attaQbmeot  andjeiry  veMre  j^rior  toltie  at- 
la.chnnent  and  levy  of  the  plaintiff,  jmbich  XMight  io  have  deCaated 
the  plaintiff's  right  oi  recovery,  unless  it  was  /GompetiMit  for  th^ 
plaintifi  to  prove  upon  that  trial,  iliat  ibe  justii:e  »bo  appoioted 
tlie  appraisers  .upon  the  execution  ol  Rathbime  and  Vaugban  was 
withiD.the  4tb  degree  of  affinity  ko  Williaoa  Vaughao»one  of  tl)e  firrn 
of  Rf^tbbone  and  Vaughaa.  b  is /contended  by  the  defendant,  ihat 
the  lands  w.ece  nojt  set  pfi  to  the  firm  of  Rathbone  ,and  Vaughaa  a^ 
partners  in  co,.  and  not  to  either  iadividually  ;  and  further,  that  it 
was  not  competent  iojp  tl^  plaintiff  to  form  an  issue  to  decidi» 
whether  tiie  justice  was  witbin  the  4(h  degree  of  affinity  Jto  Wil- 
liam Vanghan  or  not  in  tbat  .coUaterpl  manner.  Aod  ihat  stiU  if 
die  appraisal  wai^  fair^  and  without  fcaud,  the  .tide  was  coasum- 
mated,  S(c. 

Royce  and  Hodges,  for  the  plaintiff. — ^^^je  general  rule,  tbat 
when  third  persons  are  interested  in  the  proceedings  of  an  officer^ 
both  the  validity  of  hisappoiutroent  and  tbccorrcctne9s.ofhLspr,Q'" 
ceedings  shall  be  presumed,  is  supported  by  all  the  autliorities 
upon  tlie  subject.  It  has  been  recognized  in  this  state,  especially 
in  cases  of  sales  of  personal  proper!}'  on  execution,  levy  of  execu- 
tions upon  real  estate,  and  sales  thereof  upon  collector's  warrants. 
It  is  objected,  however,  tliat  this  presumption  is  npt  raised  in  fa^ 
vor  of  officers  appointed  for  special  purposes.  But  the  most  rigid 
investigation  of  the  cases  will  not  furnish  a  single  reason  for  the 
general  rule  which  has  not  the  same  force  and  bearing  in  this  in-» 
stance.  The  officer  is  equally  the  creature  of  the  government, 
the  agent  of  the  people,  and  among  others  of  the  parties,  and  if 
guilty  of  neglect,  is  equally  responsible  to  those  injured.  As  be- 
tween him  and  them,  he  ought  perhaps  to  be  held  to  strict  proof 
of  the  legality  of  his  proceedings.  But  when  third  persons  are 
concerned,  the  burden  of  proving  his  neglect  should  be  thrown 
upon  the  parly  alleging  it.  And  why  may  not  individuals  put  as 
much  faith  and  confidence  in  those  officers  who  are  selected  for 
special  purposes,  as  in  those  who  discharge  the  prdinary  ffix- 
tions  of  government  i  As  to  the  forms  prescribed  by  thp  act  iay-» 


OP  TH£.  STATB  OF  V£RMONl?>  dSS 

iog  tl»iajh  f  vriiidi  atler  all  are  merely  directorji,)  it  is^  at  any  l^^'*^/'^' 
time  more  difficult  for  the  pupchaser  to  establisb  a  compliance  isats.  * 
tban  for  the  partjr  whose  eslAte  is  soU  to  pro? e  the  omissioo  of  Hail 
anj  important  re^tsite.  la  practice  it  is  impossible  for  the  pur«  CoIuba. 
chaser  either  ta  ascertain  the  correctness  of  the  officer's  proceed- 
iogs  prior  to  the  saie^or  to  regulate  them  afterwards.  He  con  only 
trust  to  the  lakhfulness  of  the  officer  whom  the  government  has 
appointed  and  controls*  The  land  owner,  on  the  other  hand,has. 
the  proceedings  upon  one  estate  only  to  investigate,  and  his  at- 
teutioo  is  called  to  the  subjiBct  by  repeated  advertisements  which 
he  is  bound  to  notice.  He  can  easily  ascertain  and  prove  any 
faial  ne^gence,ai]d  ought  to  apprize  the  purchaser  thereof,  w.hen 
he  finds  that  his  land  is  exposed  lor  sale.  And  if  he  permits  it  to 
be  sold  without  remonstrance,  he  should  be  treated  in  the  same 
maimer  a»if  be  had  permitted  the  purchase  of  an  estate  without 
giving  notice  of  bis  having  claims  or  incumbraoces  thereon* 
Again^  as  the  officer  makes  no  retum  of  these  proceedings,  it  fol* 
lows  that,  unless  this  deed  be  considered  one,,  so  far  as  to  be  prt- 
mafaeie  evidence  of  the  facta  recited,  the  title  to  the  real 
estate  is  not  merely  liable  to  be  affected  by  parol  evidence,  but 
depends  entirely  upon  it.  The  writing  objected  to  was  not  of- 
fered as  a  defeasance^  but  as  evidence  of  trust,  wbich  made  the 
deed  then  in  question  a  mortgage.  And  a  mortgage  cannot  be  sex 
lip  by  a  stranger  to  show  title  out  of  the  mortgagor  in  an  action  of 
ejectment«-^</a«M  vs.  Jaekson,  2  Aik.  1 45  ;  BeaUie  vs.  iZofrtn, 
2  FL  Rep.  181^  Prcprietors  vs.  Ransom^  14  Mass.  145; 
Blossom  vs.  Cannon,  14  Mass.  177;  Powell  vs.  Milbane,  3 
WiU.  355,  and  cases  cited.  \  3  Stark.  Ev.  1249,  and  cases^  cited  ; 
Hazard  vs.  Martin,  2  Ft.  Rep.  77 ;  The  Kin^  vs.  Hasling- 
fidd,  2  M.  and  S.  bbS  ;  ♦««♦(>/  Harriss  et  al.  vs.  Boden- 
ham  et  o/.,  9  B.  and  C.  495  ;  Ewer  vs.  Corbet,  2  P.  Wms.  148  $ 
4  Keni^s  Con.  153,  154,  and  cases  died ;  Staunton  vs.  Ban'- 
skitter,  2  Ft.  Rep.  464. 

Batlies,  J.,  delivered  the  opinion  of  the  Court. — We  are 
called  upon  to  consider  the  effisct  of  a  vendue  deed,  executed  by 
Isaac  Burton,  collector  of  taxes,  to  Daniej  Douglass,  on  the  4th 
of  June,  A.  D.  1819,  which  deed  is  made  part  of  the  case,  and  is 
marked  A. 

The  power  of  Isaac  Burton,  as  collector,  to  convey  the  land  in 
question,to  satisfy  the  taxes,may  be  learned  in  the  opinions  of  the 
Supreme  Court  of  the  United  States,  expressed  in  the  cases  refer- 
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RoTLABD,   red  to  by  the  defendant's  council.     In  the  case  of  Siead^i  ExecU"' 

January^  ' 

1832.  tors  VS.  Course^  4  Cranch,  403,  the  court  say,  "  It  would  be  go- 
nJlii  ing  too  far  to  say  that  a  collector,  selling  land  with  or  without  au- 
cJvmai  thorily,  would,  by  his  conveyance,  transfer  the  title  of  the  rightful 
proprietor.  He  nr)ust  act  in  conformity  with  the  law  from  which 
his  power  is  derived,  and  the  purchaser  is  bound  to  in^ififre 
ii^hether  he  has  so  acted.  It  is  true  that  full  evidence  of  every 
miiiute  circumstance  ought  not,  especially  at  a  distant  day,  to  be 
required.  From  the  estabiisment  of  some  facts,  it  is  possible' 
that  others  may  be  presumed,  and  less  than  positive  .testimony 
may  establish  facts.  In  this  case,  as  in  all  others  depending  ctn 
testimony,  a  sound  discretion,  regulated  by  the  law  of  etndence^ 
will  be  exercised.  But  it  is  incumbent  on  the  vendee  to  prove 
the  authority  to  sell ;  and  the  question  respecting  the  fairness  of  the 
sale  will  fhcn  ^tand  on  the  same  principles  with  any  other  trans- 
action in  which  fraud  is  charged." 

In  the  case  of  Parker  vs.  Rulers  Lessee,  in  9  Cranch  64,  the 
court  decide,  that  under  the  act  of  Congress  to  lay  and  collect  a 
direct  tax,  (passed  July  14,  1798,)  before  the  collector  can  sell 
the  land  of  an  unknown  proprietor,  for  the  non-payment  of  taxes^ 
it  is  necessary,  that  he  should  advertise  the  lists  of  lands  on  which 
taxes  have  not  been  paid,  and  the  statement  of  the  amount  due 
for  the  lax,  and  the  notification  to  pay,  for  60  days,  in  four  gazettes 
of  the  stale,  if  there  be  so  many. 

In  the  case  of  fVilHams  et  ah  vs.  Peyton's  Lessee,  4  Wheat, 
77,  the  court  in  their  opinion  say,  "This  is  an  action  of  eject- 
ment brought  in  the  circuit  court  for  the  District  of  Kentucky,  by 
the  original  patentee,  against  a  purchaser,  at  a  sale  made  for  non- 
payment of  the  direct  tax,  imposed  by  the  act  of  Congress  of  the 
I4ih  of  July,  1798,  c.  92.  As  the  collector  has  no  general  au- 
thority to  sell  lands  at  hi^  discretion  for  the  non-payment  of  the 
direct  ta:i(,  biitd  special  power  to  sell  in  the  particular  cases  de- 
scribed in  the  act,  those  cases  must  exist,  or  his  power  does  not 
arise.  It  is  a  naked  power,  not  coupled  with  nn  interest  ;  and  in  all 
such  cases,  the  law  requires  thai  every  pre-requisiie  to  the  exer- 
cise of  that  power  must  precede  its  exercise  ;  that  the  agent  must 
pursue  the  power,  or  his  act  will  not  be  sustained  by  ii." 

"  This  general  proposition  has  not  been  conirovcned  ;  but  the 
plaiutifTs  in  error  contend,  that  a  deed  executed  bya  public  offi- 
cer is  prima  facie  evidence  that  every  act  which  ought  to  pre- 
cede that  deed  had  preceded  it ;  that  this  coveyance  is  good,  un- 
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leis  the  party  contesting  it  can  show  that  the  officer  failed  to  per-^   ^^n'*'*'^' 
form  his  duty."  1832.  ' 

"  It  is  a  general  principle,  that  the  parly  who  sets  up  a  title  must  h^JJ 
famish  the  evidence  necessary  to  support  it.  If  the  validity  of  a 
deed  depends  on  an  act  in  pais^  the  party  claiming  under  that 
deed  is  as  much  bound  to  prove  the  performance  of  the  act,  as  he 
Would  be  bound  to  prove  any  matter  of  recbrd  on  which  its  valid- 
ity might  depend.  It  forms  a  part  of  his  title  ;  it  is  a  link  in  the 
cbain^  which  is  essential  to  its  continuHy,  and  which  it  is  incum- 
bent on  him  to  preserve.  These  facts  should  be  examined  by 
him  before  he  becomes  a  purchaser,  and  the  evidence  of  them 
should  be  preserved  as  a  necessary  muniment  of  title.  If  this 
be  true  in  the  general,  is  there  any  thing,  which  will  render  the 
principle  inapplicable  to  the  case  of  lands^old  for  the  nonpayment 
of  taxes?  In  the  act  of  Congress,  there  is  no  declaration  that 
these  conveyances  shall  be  deemed  prima  facie  evidence  of  the 
validity  of  the  sale.  Is  the  nature  of  the  transaction  such,  that  a 
court  ought  to  presume  in  its  favour  any  thing,  which  does  not 
appear,  or  ought  to  relieve  the  party  claiming  under  it  from  the 
burthen  of  proving  its  correctness  ? 

**Tiie  duties  of  the  public  officer  are  prescribed  in  the  9th,  10th, 
and  I3tb  sections  of  the  net  of  the  14th  of  July,  1798,  c.  92.  If 
theses  duties  be  examined,  they  will  be  found  to  be  susceptible  of 
complete  proof  on  the  part  of  the  officer,  and  consequently  on  the 
part  of  the  purchaser,  who  ought  to  preserve  the  evidence  of  them, 
at  least,  for  a  reasonable  time.  It  is  the  peculiar  province  of 
this  Court  to  expound  the  acts  of  Congress,  and  to  give  the  rule 
by  which  they  are  to  be  construed." 

The  above  reasoning  will  apply  to  the  case  at  bar,  which  arises 
under  the  act  of  Congress  laying  a  direct  tax  upon  the  United 
States  of  six  millions  of  dollars,  for  the  year  one  thousand  eight 
hundred  and  sixteen,  and  for  succeeding  years,  passed  Jan.  9, 
1815;  and  the  act  to  reduce  said  tax  to  three  millions  of  dollars, 
passed,  March  5,  1816. 

before  the  collector  could  give  a  valid  deed  under  the  act  of 
1815,  there  were  several  essential  things  to  be  done  by  the  secre-^ 
tary  of  the  treasury,  principal  assessors,  assistant  assessors,  and 
the  collector.  To  make  out  a  title  in  the  plaintiff  under  the  coN 
lector's  deed,  it  must  be  proved  that  "  the  several  essential  things 
to  be  done,"  were  done  previous  to  the  execution  of  the  deed. 
And  the  question  is  as  to  the  mode  of  proof. 

Can  the  plaintiff  prove  by  a  written  certificate  of  the  eoliector^ 


?*3»i:.*^'"i«i?- 
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j^^"'''   ^'^^^  ^'^^^  prereqaiBiles  wore  perfbinied  }  The  eoHectOB  ia  iM  by 

1833.       any  law  made  a  ceriifying  officer  for  the  purpose  ;  iheffefore,  hi% 

H^iii       certificate  of  th9  facts  woiiM  be  no  better  evtdeoee  of  then,  4iad 

Coifinsi     tkef  cwt'ficate  of  any  othei:  Giedifale  person  not  apoaoatft-:  sucfe 

certifieacey  wbeiber  inserted  in  the  collector's  deed,  or  Bot,.  is  noC 

erklence  to  prore  that  the  prerequisites  have  been  pctfocmed. 

Ift  the  deed  (nMrked  A)  faaac  Borton,  ihecoHeetori  has  raci^eii 
several  essemial  thmgs  to  have  been  dose-  No«,  a«e  these  re^ 
viiah  legal  evidence  of  tbeTacts^  so  ae  to  nake  the  deedl  prima 
fade  eroicaee  of  title  in  Daaiel  Douglass^  the  gaaotee?  "  Th& 
rule  of  law  is,  that  a  deed  containiog  a  tecital  of  anonbet  deed  ia 
evidence  of  tlie  reeiied  deed  agnnt  the  grantor,  and  all  persons 
claiming  by  tide  derived  from'  liini  sobsecpiemfy  :  but  siaah  reci- 
tal is  not  evidence  against  a  stranger,  nor  against  one,  wbo-etainHi 
by  title  derived  from  the  grantor  before  the  deed,  which  cooteinft 
the  recital."- -(See  1  Stark,  JEo.  3M  n.  1 ,  and  the  cases  there  re^ 
fered  to.)  Moreover,  "a  recital  will  not  operate  as  an  estoppel,or 
as  evidence,  against  one,  who  was  neither  a  party  to  the  deed»  nor 
claiias  under  a  party." — (See  2  Stark.  Ev.  23,  and  the  cases 
there  referred  to.)  Accordins;  to  these  principles,  tke  reciiaU  im 
the  deed  (marked  A)  cannot  afieet  the  title  of  John  CoUtiM,  who 
id  no  party  to  the  deed,  and  was  the  owner  of  tlie  land  in  ques* 
lion,  when  it  was  sold  for  taxes«  I  state  this  as  my  opioiofi* 
But  the  Court  in  deciding  the  case,  did  not  decide,  that  the.  reel- 
tali  in  the  deed  were,  or  were  not,  evidenee  of  the  doings  of  the 
collector,  who  gave  the  deed  ;  but  they  decided,  that  the  rtekal* 
wet e  not  evidence  of  the  doings  of  other  officers  concerned,  and 
the  deed  was  not  prima  fade  evidence,  that  the  tide  to  the  land 
in  quesdoa  had  been  conveyed  to  Daniel  Dou^ss,  the  grantee. 
Upon  this  ground,  a  new  trial  is  granted  in  this  aetioft.  The 
defendant  is  to  recover  his  costs  at  this  court  $  his  other  eosta  te 
vait  the  event  of  the  suit. 
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Gbobcb   a.  Moret,  adflfir.  of  John  Johnson,  tw.   Matthew    ^^^J^^"^ 

MoGxJilftE.  1832./ 

Wbece  the  official  j»i^Aiure  pf  a  tQwiiicIexk  waa  eubscpbe^l  toibal  paj-t  of  die  conifi- 
cate  OQ  the  back  of  a  deed,  which  related  to  the  receipt  of  the  deed  into  his  office  for 
record,  but  not  to  the  following  part  which  certified  that  the  ■an^e  was  recorded  In 
a  particular  bookond  page — the  whole  certilicate  being  evidently  in  the  hand  wri- 
liag  6f  the  town  dlerk, — fiuchdced  was  held  to  be  admitfible  in  evidaace. 

Sooh  towD'Clerk  may  add  his  name  to  such  certificate  at  any  time. 

If  mortgagee,  afler  condition  broken,  fis^.ign  to  B|  and  mortgagor  cuts  timber,  and 
teares  it  upon  the  preraije^  till  aftei  B takes  possession,  the  mortgagor  cannot  maint 
laxo  trorer  against  B  for  liis  uaing  t))i.<)  timber. 

This  action  came  up  from  the  couDty  court  ii|)on  the  fallowing 

bill  of  exceptions,  to  wit : 

«•  This  was  an  action  of  trover  for  spruce  mill  logs,  cedar  logs 
and  rails,  and  cooper-stuflT.     Plea,  (he  generalissite^  and  trial   by 

It  appeared  in  evidence  that,  in  the  winter  and  spring  of  1830« 
the  plaintiff's  intestate  cut  a  considerable  quantity  of  cedar-rail 
timber,  together  with  several  spruce  mill  logs,  and  about .  one 
cord  of  cooper-stuff,  upon  the  farm  where  he  then  lived,  and  drew 
and  plare4  tlie  S9me  aloogibp  ro&d  side  upon  said  farm,part  of  the 
cedariimb.ef  being  split  into  rails  ;  that,  in  Mpy  or  Jun.e,  1830, 
when  he  had  left  said  farm,  and  the  defendant  had  entered  into  posn 
session  of  it,  he  went  upon  the  farm  and  demanded  said  property 
of  the  defendant,  who  forbade  his  taking  the  same  away,  claiming 
bmiself  to  be  the  owner  of  it  ;  that,  after  this,  and  before  the  ac- 
tion was  commenced,  the  defendant  appropriated  a  part  of  the 
properly  to  his  own  use.  The  defendant  gave  ifi  evidence  a  deed 
from  Levi  Stevens  to  Robert  P.  Johnson,  of  a  part  of  said  farm, 
and  one  from  said  Stevens  to  the  plaintiff's  intestate,  of  the  other 
part,  both  dated  February  16, 1826,  and  a  mortgage  deed  from 
said  Robert  and  the  intestate  to  Stevens,  of  the  same  date,  con-r 
ditioned  for  the  payment  of  sundry  notes,  amounting  to  about  two 
thousand  dollars,  part  of  which  had  fallen  due  previous  to  No-> 
vember  21,  J  829,  and  no  part  of  which  appeared  ta  have  ever 
been  paid.  The  defendant  then  offered  in  evidence  a  deed  of 
9aid  farm  from  Stevens  to  himself,  dated  Nov.  21,  1829;  to  th(j 
admission  of  which  the  plaintiff  objected,  alleging  that  the  etTclors- 
ment  of  the  town  clerk  upon  the  back  of  said  deed,  was  not  a  suffi-« 
cient  certificate  of  the  recording  of  the  same.  The  official  sigi 
nature  of  the  town  clerk  was  subscribed  to  that  part  of  the  certi-> 
ficaie  relating  to  the  receipt  of  the  deed  into  his  office  for  record, 
but  not  to  the  loUowing  part  which  certified  the  book  and  page 
where  it  was  recorded.  It  being  evident  by  inspeciion,  ihat  the 
whole  certificate  was  in  the  band  writing  of  the  town  clerk,  the 
court  overruled  the  objection,  and  the  deed  was  admitted.  There 
was  evidence  in  the  case  tending  to  show,  that,  when  the  last 
dped  was  executed,  Stevens  agreed  with  tbe  defendant,  that  tlje 
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^Afarlrk^'    intcstate  should  leave  said  farm  by  the  1  st  of  May,  1830,  and  that, 
1832.'     8000  after,  a  settlement  was  had  between  Stevens  and  the  intes- 

; — j-  tate  in  relation  to  said  farm,  (though  it  did  not  appear  that  any 

'^soji^sa  '"acqQiiance  of  the  equity  of  redemption  was  executed,)  when  the 
McGuire.  intestate,  being  made  acquainted  with  said  agreement  between 
Stevens  and  the  defendant,  assented  to  the  same,  and  agreed  to 
quit  the  farm  by  the  time  aforesaid.  There  was  also  evidence 
tending  to  show,  that,  soon  after  the  defendant's  purchase  of  said 
farm  as  aforesaid,  the  intestate  applied  to  him  on  one  occasion  for 
permission  to  cut  a  few  sticks  of  limber  for  a  particular  purpose, 
not  connected  with  the  cutting  of  the  timber  in  question  ;  which 
permission  the  defendant  gave.  The  court  charged  the  jury, 
that  the  defendant  might  lawfully  forbid  and  prevent  the  intestate 
from  taking  away  the  timber  and  rails  cut  upon  said  farm  after  the 
conveyance  thereof  from  Stevens  to  the  defendant.  Verdict  and 
judgement  for  defendant.  To  the  admission  of  the  deed  afore<- 
said,  and  to  so  much  of  the  charge  as  is  above  expressed,  the 
plaintifi  excepts,"  &c. 

Bell  and  Maitocks,  for  plaintiff,  contended,  that  the  certifi- 
cate of  the  town  clerk  upon  the  deed  to  the  defendant,  as  descri- 
bed in  the  bill  of  ex(^eptions,  was  no  evidence,  that  the  deed  had 
been  recorded.  They  also  contended  that  the  charge  of  the 
court  was  incorrect;  for  that  the  plaintiffs  intestate,  being  mort- 
gagor, and  there  having  been  no  foreclosure  of  the  equity  of  re* 
demption,  had  a  right  to  cut  tiiTiber  on  the  premises ;  that  he 
had  the  paramount  title  to  the  land.  The  intestate  was  also  in 
possession  when  a  greater  part  of  this  timber  was-  cut.  And,  even 
suppose  the  agreement  with  defendant  was  made  as  alleged,  John" 
non  was  to  remain  in  possession  till  the  first  of  May,  1830,  before 
which  the  part  of  the  timber,  cut  last,  was  cutt 

Young  and  Hill,  contra. -^IsU  That  the  deed  in  question  was 
received  into  the  town-clerk's  ofBce  on  a  certain  day,  and  filed  for 
record,  is  beyond  dispute,  because  of  the  official  signature  of  the 
towiyclerk.  Now  there  is  no  good  reason,  why  the  indorsement  of 
its  being  recorded  in  the  hand  writing  of  the  same  town-clerk  im- 
mediately following  his  signature,  is  not  equally  evidence  of  its 
being  recorded ;  and  as  much  so  as  though  the  signature  followed 
the  indorsement.  It  is  believed  that,  showing  the  endorsement  to 
be  the  hand  writing  of  the  town-clerk,  is  good,  evidence  of  the 
deed  being  recorded,  whether  his  signature  accompany  it  or  not, 
if  it  appear  to  have  been  done  in  his  office  ;  or  whether  it  be 
placed  at  the  commencement,  or  the  conclusioni  of  the  indorse- 
ment.    In  fact,  the  official  signature  of  the  town  clerk  is  only  evi« 
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dence  of  the  indorsement's  being  in  bis  hand  writing,  which,  when  ^^^^^^^j 
established,  is  a  certi6cate  sufficiently   authentic  for  all  legal  pur-       1832. 


poses  in  this  state. — I  Stark.  Ev.  367  ;  3  Jac.  L.  Die,  457  ;  1  Johnson's adm. 

Stark.  Ev.  1 72.  ftlcGuire. 

The  2nd.  objection  is  to  the  charge  of  the  court. — The  right 
to  possess  the  premises  in  question  was  in  Levi  Stevens,  at  the 
date  of  his  deed  to  the  defendant,  by  reason  of  the  breach  of  the 
condition  of  the  intestate's  and  Robert  P.  JohnsorCs  mortgage  to 
said  Stevens.  Rev,  Stat,  96.  So  that,  in  the  absence  of  Stevens' 
deed  to  the  defendant,  the  intestate  was  substantially  a  trespasser 
on  the  right  of  Stevens,  and  was  liable  to  an  injunction  to  stay 
waste.  The  defendant  by  his  deed  succeeded  to  all  the  rights  of 
Stevens,  together  with  the  undertaking  of  the  intestate,  to  surren- 
der him  actual  possession  according  to  the  agreement  of  Stevens 
with  the  defendant  mentioned  in  the  biti  of  exceptions.  Now  the 
intestate  knowing,  and  consenting  to,  the  defendant's  purchase, 
and  agreeing  to  give  possession  in  accordance  with  it,  renders  him 
Q  much  broader  trespasser  on  the  rights  of  the  defendant ;  and 
the  court  well  charged  the  jury,  that  the  defendant  might  lawful- 
ly forbid  and  prevent  the  intestate  taking  away  the  timber  and 
rails,  cut  on  the  land  after  the  date  of  the  defendant's  purchase. 
In  this  case  the  mortgagors  were  seized  but  for  an  instant,  taking 
an  absolute  estate  in  fee,  and  rendering  back  a  conditional  estate 
10  fee  :  the  exeoubon  of  these  deeds,  being  of  even  date,  vt^as 
done  at  the  same  instant,  and  therefore  constitute  but  one  act. 
The  land  consequently  was  iiever  vested  in  the  mortgagors  ;  (A 
JUass.  Rep.  566 ;)  but  remained  in  Stevens  as  though  no  deed 
had  ever  passed  from  him,  the  condition  not  having  been  perform- 
ed.— 2BL  Com,  113,  note  7.  The  legal  title  and  the  right  of 
possession  to  the  land  was  in  the  defendant  at  tiie  time  the  timber 
was  cut,  and  bis  title  perfected  by  possession  in  fact,  at  the  time 
of  the  injury  complained  of;  so  that  the  defendant  was  justiGable 
in  treating  the  intestate  as  a  stranger,  and  virtually  a  trespasser* 
1  Sw.  Dig,  514.  The  doctrine  is  most  reasonable  and  fully  sus- 
tained, that  the  defendant  had  a  right  to  detain  in  his  possession 
the  timber  and  rails  wrongfully  cut  and  severed  from  his  land. — 3 
BL  Com.  3;  1  Chit.  PL  139,  161.  Under  the  circumstances 
of  this  case,  the  intestate,  by  his  assent  to  the  defendant's  purchase, 
is  estopped  from  setting  up  his  right  to  cut  the  timber  in  question  : 
and  this  assent  is  fully  shewn  by  the  fact,  that  he  yielded  posses- 
sion a^eeably  to  the  terms  of  the  defendant's  purchase ;  and  by 
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^A/rtrf/V*'    his  application  to  purchase  timber  of  the  defendant,  as  appears  by 
1832. '      the  bill  of  exceptions. 


Johnson's  adm.       __  r^      r       i  i  t?  ••  /•t^-* 

rs.  Hutchinson,  C.  J.,  delivered  the  opinion  of  the  Court. — 

The  deed  from  Stevens  to  the  defendant  was  correctly  admitted. 
The  certificate  of  the  town-clerk  of  his  having  recorded  a  deed,  is 
only  prima  facie  evidence  of  the  fact.  It  is  not  made  evidence 
by  any  statute  ;  and  if  the  recording  is  not  full  and  correct,  that 
may  be  shown  notwithstanding  this  certificate.  The  Court  must 
be  convinced  that  the  deed  has  been  recorded,  before  they  ad- 
mit it  to  be  read  to  the  jury ;  and  it  is  very  convenient  and  proper 
for  these  certificates  to  be  treated  as  prima  facie  evidence  of  the 
fact,  when  all  appears  regular.  What  is  lacking  of  this  regular  ap- 
A  pearance  must  be  supplied  in  some  way.     The   certificate^  that 

the  deed  was  received  by  the  town-clerk  for  record,  was  regularly 
made  and  signed  by  him.  And  no  person  can  read  that  part  of 
the  certificate,  which  is  not  signed,  without  knowing  it  to  be  in  the 
same  hand  writing  with  that  certificate,  which  is  signed.  The 
Court  did  right  in  considering  this  want  of  the  signing  at  the  bot- 
.  tom  of  the  whole,  a  mere  slip,  and  the  certificates,  with  ose  sign- 
ing, sufiicient  prima  Jade  evidence  of  the  recording.  Or  the  de- 
fendant might  have  got  the  clerk,  if  living,  to  add  his  signature, 
and  thus  cured  the  defect.  This  the  clerk,  on  discovering  it,  if  he 
knew  it  to  be  a  meie  omission,  should  make  correct  forthwith, 
by  signing  his  name  as  clerk,  having  it  operate  as  nunc  pro  tunc. 
When  all  the  substance  is  as  it  should  be,  the  evidence^  that  it  is 
so,  should  be  perfected  as  soon  as  possible. 

We  will  now  examine  the  instructions  given  to  the  j.ury,  to  which 
exception  was  taken.     It  appears  by  the  exceptions,  that,  when 
the  plaintiff's  intestate,  who  was  mortgagor  of  the  land,  on  which 
this  timber  grew,  had  neglected  payment  after  the  money  became 
due,  the    mortgagee  bad  conveyed  to  the  defendant,  and  prom- 
ised that  said  mortgagor  should    leave  possession  by  the  first  of 
May,  1830 ;  and  that  the  said  intestate,  being  told  of  this,  assented 
to  it,  and   promised  to  quit  the  possession  by  said  first  of  May  ; 
that  all  this  took  place  before  the  cutting  of  the  timber  in  question, 
which  was  cut  in  the  winter  and  spring  of  1830  ;  that  said  intestate 
loCt  the  premises,  and  the    defendant  took  the    possession  of  the 
same,  before  the  conversion  complained  of.     Upon  this   state  of 
facts,  the  said  intestate  was  a  wrong  doer  in  cutting  the  timber; 
and  he  could  gain  no  title  to  it,  against  the  defendant,  who   wrs 
then  owner  as  mortgagee,   with  a   right  to  possession,  by  sucli 
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wrongTuI  culling.  The  said  intestate':!  right  to  |k>5s 
our  sttlule,  had  ceased  with  ilie  arrival  of  pay  day 
meot.  His  possession,  when  he  cut  this  timber,  wa 
aocy  Bl  will ;  and,  as  (lie  derendant  had  obtained  a  ' 
the  mortgagee's  title,  iiis  said  possession  nas  as  teoai 
defendant.  And,  whether  his  right  of  redemption  i 
or  not,  would  make  no  difierence  in  tliis  respect.  T 
of  (be  parties  must  be  decided  at  law ;  and  it  woult 
ramarkabte,  if  the  law  would  admit  the  tenant  at  n 
trees  of  his  landlord,  and  then  recover  in  trover  of  h 
uuiig  those  trees.  Upon  such  a  doctrine  the  ph 
seems  to  be  founded.  And  there  is  no  reason 
mistake  in  this ;  for  the  intestate  acknowledged  thJi 
defendant,  when  ho  purchased  other  timber  ofhim  i 
land.  Upon  the  whole,  the  limber  sued  for  did  bel< 
fendant ;  and  the  charge  of  the  county  court  was  c( 
There  has  been  presented,  also,  a  petition  for  a 
this  same  rase  on  the  ground  of  newly  discovered  e\ 
may  he  sufficiently  disposed  of  by  saying,  that  the  i 
ered  evidence  can  have  no  possible  bearing  up 
TlMt  relates  wholly  to  rails,  which  the  intestate  car 
Cutler,  and  the  time  of  his  carrying  them.  Thi: 
wholly  to  the  limber  left  on  the  farm  by  the  intestat 
ted  by  the  defendant.  The  petitioner  takes  nothir 
tioo ;  and, 

The  judgement  of  the  county  court 


Stili^an,  Wells  8j  Co.  vs.  Tbi;han  Ba 

Id  an  actioD  on  Jail  ttonit,  iho  defendant  pleuiJod  nul  ful  rrcorJ  uf 
wliich  the  bond  was  predicated,  and  iho  plainiiBii  nplied  liiil  di 
Ix  otoppcd  trom  pleading  laid  pica,  hecauie  ihal,  aCiei  Ilie  rccoi 
■n«at,tb*caurlanard'd  a  neir  trial  lollie  dcfcndaul  on  condl 

cover  in  die  original  aciion  ;  ibat  ihe  • 
sd  lo  (aid  rul<,anU  a  new  iria]  i^u  had,  in  wbich  tlie  plaintitTs  rec 
for  a  lesa  Eum  iban  at  the  forDier  Iriul.  The  dcPendanl  ri'joined 
and  >Btiiified  tlie  judgement  lasl  recoTDred,  and  prayed  JuHgtimt 
bceaKipped  tram  plsading  aul  fitl  ncord  uPihe  judgement  lint  ti 
held  on  (pedal  dniDUrrer  lo  iliii  rejoinder,  that  (here  was  nu  ir 
eluding  by  praying  judgemont  whether  dclendani  ouglit  not  lol 
ihal  the  i.pllcttijgn,  pleading  ilie  nile  of  tourl  at  on  ealoppel  ( 
p^Bm  of  mil  lUl  rtcord,  va>  suScienl. 
Where  a  new  trial  was  ^anlci]  in  an  aclion  under  a  rule,  iliai  a 
which  had  baen  ^reii  intha  cue  ihonid  remainna  iccuriiy  Tor  an 

Ixd,  in  which  ihe  plsintiffd  reco*erad  ajiidEonentrm- alauauml 
trial,  which  ibe  d^riinilant  ansrwardi  puid,~il  was  held  i)in(  bui^I 
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Chittenden,  This  was  an  action  of  debt  on  a  jail  bond/Hn  coninaon  form. 
1B32.       counting  upon  a  judgement  in  favor  of  the  plaiotifis  against  the  de- 

siiiimanctai.  fondant,  rendered  by  Chittenden  county  court.,  at  their  March 
Hdrnc  term,  1 826,  for  $  1 36  damages,  and  $36,24  costs ;  and  setting  forth 
the  issuing  of  execution  on  the  same  on  the  12th  of  April,  1826, 
the  commitment  of  tlie  defendant  to  jail,  the  execution  of  the  bond 
on  the  9th  of  June,  1826,  and  a  subsequent  escape.  The  writ 
was  dated  February  28,  1827,  and  served  the  14th  of  March, 
following.  The  defendant  pleaded  in  bar,]  *^  that  there  was  not 
any  record  of  the  strpposed  recovery  in  the  said  declaration  men- 
tioned." &c. 

To  this  plea,  the  plaintiffs  replied  as  follows  i 

"  And  the  plaintiffs,  as  to  the  plea  by  the  defendant  first  abov^ 
^  pleaded,  by  special  leave  of  the  court  for  that  purpose  first  had 

and  obtained,  say,  that,  the  said  defendant  ought  not  to  be  admit- 
ted to  say  and  allege  that  there  is  no  such  record  as  in  said  de- 
claration mentioned,   because  tbey  say,  that  at  the  term  of  the 
county  court  holden  at  Burlington,  within  and  for  the  county  of 
Chittenden,  at  the  time  in  that  behalf  in  plaintiff's  declaration  set 
forth,  the  plainiifis  did,  by  the  consideration  and  judgement  of  the 
said  court,  recover  such  judgement  as  is  in  that  behalf  in  plaintiffs* 
declaration  above  alleged  ;  and  afterwards,  to  wit,  at  the  term  of 
the  county  court,  holden  at  Burlington,  within  and  for  the  county 
of  Ciiiitenden,on  the  last  Tuesday  of  March,  1828,  upon  motion 
of  defendant,  by  him,  at  a  previous  term  of  the  same  court,  filed 
in  due  form  of  law,  a  new  trial  in  the  plaintiffs  said  originaV  action 
was,  by  the  consideration  and  judgement  of  the  said  court,  grant- 
ed to  the  defendnnt ;  and  the  said  court  then  and  there,at  the  time 
of  granting  the  said  new  trial,  as  aforesaid,  did,  by  rule  of  court, 
duly  entered  of  record,  order  that  the   said  new  trial  should  be 
granted  to  the  said  defendantjon  his  the  defendant's  entering  into  a 
rule  of  record,  that  the  said  bond  in  plaintiffs'  declaration    men- 
tioned, and  thesoit  thereon,should  remain  as  security  to  the  plain- 
tifls  for  any  final  judgement  the  said  plaintiffs   might  recover  in 
their  said  original  action  ;  and  the  said  defendant  voluntarily  sub- 
mitted, and  entered  into  the  said  rule.     And  the  said  new  trial 
having  been  granted  to  the  def'?ndant  as  aforesaid,  such  proceed- 
ings were  thereupon  had  in  the  said  original  action,  that  the  plain- 
tiffs afterwards,  to  wit,  at  the  term  of  the  county  court  holden  at 
Burlington,  in  the  county  of  Chittenden,  by  adjournment,  on  the 
fourth  Alonday,  being  the  22d  day  of  June,  1829,  hy  the  consider- 
aiion  and  judgement  of  said  court,  recovered  judgement  against 
the  defendant  in  their  said  original  action,  for  the  sum  of  seventy- 
seven  dollars  and  twenty-one  cents,  which  was  then  and  there  by 
the  said  court  adjudged  to  the  plaintiffs  for  their  damages,  which 
they  had  sustained  as  well  by  reason  of  the  nonperformance  by 
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1  promises  and  underiakings  by  ilie  dcfeo-  ^"J^^"^^'"' 
o  the  plaintiifs,  and  set  forth  in  plaintiSs'  said       is3s. ' 

heir  cost  and  charges  by  them  in  and  ahoui  ,— - 

n  that  behalf  expended,  whereof  the  said  ^''  'i|" 
d;  all  which  by  ihe  record  and  proceedings,  B.mey. 
e  said  county  court,  fully  appears,  and  the 
verify  (he  same  by  the  said  record,  wben, 
lanner,  as  the  court  here  shall  direct  and 
that  the  said  record  may  be  inspected  and 
here,  and  judgement  whether  the  said  de- 
e  estopped  from  pleading  the  said  plea  bjr 
bim  above  pleaded." 

The  defendant  rejoined,  as  follows : 

"  And  the  said  Truman  Barney  rejoins  and  says,  that  for 
TtBj  thing  in  said  replication  contained,  he  otight  not  to  be 
estopped  from  pleading  his  said  plea  and  denying  the  said  rec- 
ord, as  in  his  said  plea  he  has  done,  becanse  he  says,  that  though 
trne  tt  is,  that  theplaintifis,  by  the  consideration  of  the  said  county 
court,  on  the  said  fourth  Monday  of  June,  1829,  did  recover  a 
judgement  in  their  favor  against  the  said  Trumatt,  as  they  have 
setforih,  yet  that  the  plainiiSs  have  received  saiisfeciion  for  said 
judgement;  and  that  this  defendant,  on  the  fiisl  day  of  August, 
1829,  paid  to  ihem  the  full  amount  of  the  said  judgement :  and 
ibis  be  is  ready  to  verify.  Wherefore,  he  prays  judgement  if  he 
ought  to  be  estopped  from  denying  the  said  record,  and  that  ho 
havs  bis  cost." 

The  plaintiSs  demurred,specially  assigning  as  causes  of  demur- 
rer the  following  : 

1.  "Becausein  pretending  lo  plead  payment  of  the  judgement 
in  pbiniifTs'declai  alien  mentioned, defendani  begins  and  concludes 
his  rejoinder  by  insisting  that  he  ought  not  to  be  estopped  from 
plnading  nul  titl  record.  2.  Because,  defendantaKempts  to  sup- 
port a  plea  of  *ul  tiel  record,  by  altaging  a  fact  which  admits  the 
existence  and  validity  of  the  record  or  judgement." 

The  cause  was  aigued  by  Bailey  and  Marsh,  for  plaintiff,  and 
by  Adams,  for  defendant. 

PHELpa,  J. — Two  causes  of  demurrer  are  spiecially  assigned 
in  this  case  ;  one  relating  to  the  form  of  the  plea, and  the  olber 
consisting  in  a  supposed  departure  of  the  rejoinderfrom  the  pie*. 
As  to  the  former,  it  is  to  be  observed,  that  the  plaintiffs'  replica- 
tion impliedly  admits  the  truth  ofthe  defendant^  plea,  but  attempts 
to  avoid  it,  by  urging  the  rule  of  court  set  forth  in  the  replicatian, 
as  matter  of  estoppel.  There  seems  tobetio  impropriety,  there- 
fore, in  concluding  by  praying  ju%ement,  whether  the  defendant 
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^  j"**^*^**"'  o"S^^^  "^^  to  ^^  estopped,  &c.,  inasmuch  as  the  term  estopped  is 
1833.       to  be  understood  as   synonymous  with  the  expression,  barred,  or 
8tiiiman  et  ai.  precluded,  in  a  plea  ;  and,  if  the  conclusion  is  proper  in  the  plea-- 
Barney.     ^'"S  ^"   ^"^  ^'^^>  '^  i^  undoubtedly  so  on  the   other.     With  re- 
spect to  the  supposed  departure  in  the  defendant's  pleading,  it  is 
sufficient  to  remark,  that  the  rejoinder  refers,  not  to  the  judgement 
set  forth  in  the  declaration,  but  to  that  specified  in  the  replication  ; 
and  there  is  evidently  no  departure  or  inconsistency  in  pleading  nul 
tiel  record  to  the  one,  and  payment  or  satisfaction  to  the  other. 

The  important  question  in  the  case,  however,  is  as  to  the  suffi- 
ciency of  the  replication  and  rejoinder,  in  point  of  substance  ; 
and  this  depends  upon  the  construction  and  eflfect,  which  may 
be  given  to  the  rule  of  court  upon  which  the  plaintifis  rely. 

The  obvious  purpose  of  that  rule  was,  to  give  the  plaintifis  a 
valid  and  available  security  for  whatever  might  be  uhimately  re- 
covered. Without  such  a  rule,  the  vacating  the  original  judge- 
ment would  have  necessarily  annulled  the  bond.  The  plea  of 
nul  ttel  record  would  have  been  a  good  defence  to  the  action. 
To  exclude  this  defence,  the  only  thing  to  be  guarded  against, 
was  the  rule  entered.  It  is  obvious  that  this  rule  could  not,  and 
did  not,  vary  the  nature  or  terms  of  the  bond ;  and  that  it  could 
operate  effectually,  in  no  other  way,  than  by  estopping  tho  defen- 
dant from  pleading  this  defence.  If  it  has  not  this  operation,  it  is 
utterly  nugatory.  It  is  however  contended,  that  the  proper  mode 
of  enforcing  the  rule  was  to  refuse  to  receive  the  plea,  and  that  it 
was  not  proper  to  plead  the  rule  as  an  estoppel.  It  is  undoubted- 
ly true,  that  the  court  might  have  treated  the  plea  as  a  nullity, 
and  rendered  judgement  as  for  want  of  a  plea.  But  it  by  no 
means  follows,  that  the  rule  might  not  be  pleaded  as  an  estoppel. 
Any  matter  of  record,  wUch  concludes  the  party,  may  be  so 
pleaded.  This  is  not  only  proper,  but,  bad  the  rule  been  enter- 
ed in  any  other  court  than  that  in  which  this  action  was  tried,  ii 
would  have  been  the  only  mode  in  which  it  could  be  enforced. 
It  certainly  is  not  competent  for  the  defendant  to  object,  that  bis 
plea  ought  not  to  have  been  received ;  and  there  is  moreover  an 
absurdity  in  contending  that  a  plea,  which,  for  any  reasons  ought 
to  be  treated  as  a  nullity,  should,  when  those  reasons  appear  of 
record,  be  adjudged  good  upon  demurrer. 

If  then  the  replication  is  sufficient,  the  next  inquiry  is  as  to  the 
rejoinder. 

This  sets  forth,  simply,  a  satisfaction  of  judgement  ultimately 
recovered  in  the  original  suit ;  and  it  is  insisted,  that  such  saiisfac^ 
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lion  vtcates  the  rule.     But  it  is  to  be  borne  in  mind,  that  the  ruleCHiTTKifDaw 
was  entered  into  on  the  occasion,  and  as  a  condition,  oF  granting       1832.  ' 
the  new  trial ;  and  so  long  as  the  defendant  has  the  benefit  of  the  stUimftnTTaJ. 
order  vacating  the  firstjfids;ement,solong  aie  the  plaintifis  entitled  to     ^^J'*^ 
the  benefit  of  the  rule.     In  truth,they  are  neither  of  them  vacated  ; 
nor  can  they  be,  except  by  a  court  having  competent  jurisdiction. 
They  may  be  satisfied,  but  must  forever  remain  in  force,  in  the 
same  manner,  that  n  judgement  satisfied  is  in  force  for  the  mutual 
security  of  the  parties.     Tbe  consequence  is,  that,  as  the  plaintiffs 
could  never  prosecute  their  original  judgement,  which  was  vaca- 
ted, so,  on  the  other  hand,  they  are  forever  protected  by  the  rule 
ia  question.     At  all  events,  if  that  ru!e  was  intended  to  shut  out 
this   defence,  it  is  idle  and  nugatory,  unless  it  so  operate  until  a 
final  decision  in  the  suit. 

Another  view  may  be  taken  of  this  subject.  Laying  out  of  con- 
sideration the  chancery  powers  of  the  court,  liie  plaintiffs  were 
certainly  entitled,  in  strictness  of  law,  at  the  commencement  of 
this  action,  to  a  judgement  for  the  penalty  of  this  bond.  They 
were  so  entitled  until  the  new  trial  was  granted  ;  and  if  the  intent 
and  effect  of  the  rule  be,  as  we  suppose,  to  save  that  right  of  ac- 
tion, it  was  saved  as  a  right  to  recover  the  penalty.  The  Court 
might  (and  such  we  belie\'e  would  have  been  the  proper  course) 
have  rendered  judgement  on  the  bond,  and  directed  the  judge- 
ment to  stand  as  a  security.  If  that  had  been  done,  it  is  obvious 
that  no  other  rule  of  damages  than  the  penal  sum  could  then  have 
been  adopted.  As  this  was  not  done,  but  the  right  of  action 
saved,  whh  a  view  to  secure  a  claim  wiiich  was  the  object  of  fu- 
ture adjudication,  it  is  clear  tiiat  the  right  could  have  been  nothing 
less  than  a  right  to  the  penahy.  If  this  be  so,  then  payment  of 
the  less  sum  finally  recovered  in  the  original  suit,  is  no  satisfaction 
of  the  bond,  but  the  defendant  is  driven  for  relief  to  the  equitable 
powers  of  tbe  court. 

Considering  the  rule  in  question,  without  reference  to  its  tech- 
nical operation,  but  with  a  view  to  the  obvious  and  admitted  rnten- 
tion  and  understanding  of  the  parties,  we  must  regard  the  bond  in 
suit  as  having  been  made  a  collateral  security  for  the  original  de- 
mand :  and  we  take  the  law  to  be,  in  such  cases,  that  the  party 
may  prosecute  both  suits  to  judgement,  and,  although  he  is  enti- 
tled to  but  one  satisfaction  for  his  debt  or  damages,  he  is,  unless 
restricted  by  statute,  entitled  to  the  costs  of  each. 

The  result  to  which  we  have  been  led  is  most  obviously  just. 
It  certainly  n«ver  was  ihe  intention  of  the  court,  nor  could  it  havft 
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CHiTTENDEsbeen  the  understanding  of  the  parties,  that  the  plaintifis  should  be 

*  ^83^7'     furnished  with  a  security,  which  should  thus  recoil  upon  them- 

stiiiraan  et  ai  selves.     The  instant  that  final  judgement  was  rendered  in  the  ori- 

^'''        ginal  action,  it  was  in  the  power  of  the  defendant  to  satisfy  that 

judgement,  without  the  concurrence  of  the  plaintifis  :  and  if  the 

course  taken  by  him  be  sanctioned,  the  plaintifis  are  entrapped  by 

a  proceeding  intended  for  their  security.     This  certainly  was  not 

the  original  design,  and  is  most  manifestly  unjust. 

The  rejoinder  is  adjudged  insuffiiient,  and 

Judgement  is  rendered  for  the  plaintiffs. 


-^'^'^S'^^'^ 


CHlTTKNDEzr  JoHN  P.  RiCHARDSON  i;^.  WiLLARD  DaGGETT. 

Jamiaryf 

1833 

Where  on  the  sale  of  property  belonging  to  a  fiime  covert,  a  promit  a^ry  note  was  execat* 

ed  toher  and  ber  husband,  during  coverture,  for  the  purchase  money ,— it  was  heM 

that  laid  note  survived  to  the  wife  on  the  death  of  the  husband,and  that  she,  and  not 

the  administrator,  had  the  right  to  endorse  it. 

This  was  an  action  on  a  promissory  note,  executed  by  the  de« 
fendant,  and  made  payable  to  Ellick  Powell,  since  deceased,  and 
Mary  D.  Powell,  his  wife,  and  endorsed  or  transferred  to  the 
plaintiffby  the  said  Mary,  since  the  death  of  her  husband.  Plea, 
non  assumpsit^  and  issue  joined  thereon  to  the  court  by  the  agree- 
ment of  the  parties.  The  plaintiff  offered  in  evidence  a  contract 
in  writing  between  the  said  Ellick  and  Mary,  executed  previous 
to  their  intermarriage,  and  dated  March  10th,  1827,  by  which  it 
was  agreed  between  them  that  the  estate  then  belonging  to  the 
said  Mary,  was,  after  marriage,  to  remain  subject  to  her  sole  con- 
trol. To  this  the  defendant  objected,  as  inoperative  and  void  : 
but  the  objection  was  overruled,  and  the  writing  read  in  evidence. 
It  was  then  proved  that  the  said  Mary,  before  her  intermarriage 
with  the  said  Ellick,  was  a  widow,  owning  a  considerable  real  and 
personal  estate,  and  that  the  said  Ellick  was  a  widower,  much  in- 
volved in  debt,  and  destitute  of  property  ;  that,  soon  after  their  in- 
termarriage, the  said  Mary  disposed  of  Iier  property  at  the  west, 
and  they  came  to  live  in  Burlington  ;  that  the  proceeds  of  this 
property,  or  a  part  thereof,  was  sooo  alter  invested  in  the  pur«- 
chase  of  a  house  and  lot  in  the  village  of  Burlington,  called  the 
Harrington  place,  the  title  of  which  was  vested  in  E.  T.  Eaglesby , 
Esq.,  in  trust  for  the  said  Mary;  that  about  the  10th  day  of 
March,  1830,  an  arrangement  was  made  between  the  said  Ellick 
And  Mary,  and   all  others  concerned,  by    which  the  Harrington 
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place  w«8  exchanged  for  a  house  and  lot,  called  the  Mansion^CaiTTKVDBi^ 

house,  in    Burlington,  owned  by   Isaac  Warner.      Whereupon    '1[mS?'* 

Eoglesby,  with  the  said   Ellick  and  Mary,  executed   a  deed  to  RichardsoA 

Warner  of  the  Harrington  place,  and  Warner  deeded  the   Man-        ^• 

sion-bouse  to  Henoan  Lowry  to  hold  in  trust  for  the   said  Mary ; 

that  in  July,  1830,  the  Mansion-house  was  sold  to  the  defendant^ 

the  said  Lowry,  with  the  said  Ellick  and    Mary,  joining   in   the 

deed  to  defendant,  who  made  some  payments  to  said  Mary,  and 

executed  several    notes  and  a  mortgage    for   the    balance  of 

the   purchase   money,   the    mortgage  being   given  to  the   said 

Mary  alone.     At  or  near  the  same  time  the  defendant  purthasied 

some  furniture  in  said  Mansion-house  ;  and  the  note  in  question 

was  given  either  in  part  payment  for  the  house,  or  in  payment  fol^ 

the   furniture.      The    house,  land   and  furniture,  were  equally 

acquired  by  means  of  the  said  previous  estate  of  the  said  Mary^ 

It  was  further  pfoved  that  the  said  Mary  was  always  reput*' 
ed  the  owner  of  said  property,  real  and  personal ;  also,  that  all 
contracts  and  dealings  in  relation  to  the  same^  were  transacted  in 
her  name,  with  the  assent  and  concurrence  of  the  said  EIIick,who 
bften  recognized  her  ownership  of  the  property  in  his  conversa-^ 
tions  and  transactions  relating  to  it.  The  said  Ellick  died  about 
October,  1830. 

Administration  had  been  granted  upon  his  estate  ;  but  his  ad-> 
ministratof  had  not  inventoried  or  t^laimed  the  said  notes  execut-^ 
ed  by  the  defendant.  After  tb(s  death  of  the  said  Ellick  the  said 
Mary,  claiming  to  be  sole  owner  of  the  note  in  question,  transfer- 
red and  delivered  the  same  to  the  pkiniiff.  The  said  Isaac  War- 
ner, being  sworn  as  a  witness  in  the  case,  testified,  that  upon  the 
exchange  of  the  Harrington  place  for  the  Mansion-house,  a  con- 
siderable sum,  (near  $2000,)  was  due  to  him  for  the  estimated 
difference  in  vahie  between  said  pieces  of  property  ;  and  that  for 
this  sum  he  took  notes  signed  by  said  Ellick,  who  exeruted  the 
notes  alone  at  the  request  of  the  witness,  and  they  were  sectjred 
by  a  mortgage  on  the  same  properiy,execuied  by  said  Ellick  and 
Mary,  with  said  Lowrey — that  no  part  of  said  notes  had  ever  heed 
paid — and  that  he  understood  the  defendant  purchased  the  prop-^ 
erty  as  subject  to  the  mortgafl;e  to  witness. 

The  defendant  contended  that,  upon  these  facts^  the  property 
io  said  note  appertained  to  the  said  ICHick  exclusively,  and  thefi 
opoD  bis  death,  the  legal  ownership  and  right  of  action  had  be-^ 
come  vested  in  his  representative.  But  the  court  decided,,  that 
the  legal  property  in  said  note  remained  in  the  said  Mary,  and  tha( 
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CHfTTKvoBvtbe  transfer  to  the  plaintiff  gave  him  a  tufficient  title  losuataia  the 
1832. '     action.     Judgement  (or  the  plaintiff. 
Rii^wdil^      The  defendant  filed  a  bill  of  exceptions,  stating  the  foregoing 
j^^'        facts,  on  which  the  case  came  up  for  the  opinion  of  this  Court. 

C.  Adams  y  J  or  the  defendant. — 1.  The  marriage  agreement 
could  not  control  the  operation  of  the  law  relative  to  the  property 
of  the  parties.  Whether  this  agreement  could  be  enforced  in  chan- 
cery is  not  material  to  enquire.  At  law  it  was  annulled  by  the 
marriage.  It  is  settled  that,by  mere  operation  of  law,  the  property 
of  the  wife  is  transferred  to  the  husband  upon  the  marriage.  Any 
agreement  of  his  to  control  this  operation  will  be  ioeflectual.  It 
cannot  be  done  without  the  intervention  of  trustees.  There  are 
eases  where  property  devised,  or  otherwise  given,  to  the  wife,  Cor 
her  separate  use,  has  been  protected  in  chancery.  But  no  case 
can  be  found  where  a  gift,  or  other  conveyance  by  husband,  has 
beeo  held  good  at  law. — Reeve^s  Dom.  Rel,  86,  87,  80. 

2.  But  if  this  marriage  agreement  had  been  binding  after  the 
marriage,  it  related  only  to  the  personal  estate.  E.  Powell, 
therefore,  had  the  use  of  the  real  estate  during  his  life,  and  on  its 
being  turned  into  money,  the  money  became  his. 

3.  The  Mansion-house  was  not  the  sole  property  of  Mrs.  P.. 
It  was  bought  in  part  with  the  avails  of  the  real  estate,  which  we 
contend  was  E.'Powel's.  E*  Powell  alone  executed  his  notes  to  the 
amount  of  $2,000.  Mrs.  P.  is  not  legally  responsible  for  these 
EU)tes.     They  could  not  be  collected  of  her. 

4.  Mrs.  P.  had  no  legal  interest  in  the  notes.  Her  interest 
could  not  be  increased  by  the  circnmstance  that  they  were  made 
payable  to  her  and  her  husband.  If  ihey  had  been  made  payable 
to  her  alone,  they  could  not  have  been  sued  in  her  name  alone. 

5.  Cut  the  legal  interest  was  in  E.  Powell,  and  subject  to  his 
sole  control. — Barlow  vs.  BUhop^  I  Easty  432 :  Arnold  vs.  Re- 
voulty  1  Brod.  and  Bing,  444  ;  Ankerstine  vs.  Clarky  4  Term 
Rep.  616  ;  Brotvn  vs.  LanCy  2  Mod.  217  ;  BayL  Billsy  35  ; 
Co.  Lit.  112,  a.  ;  Com.  Dig.  78  ;  Martin  vs.  Connory  1  Stt». 
516;  BiJford  vs.    fVayy  2  Bl.  1236. 

6.  There  is  a  class  of  cases  where,upon  promises  made  to  the  wife 
for  her  labor  and  skill,  Slc,  she  being,  as  is  said,  the  merltorions 
cause,  suits  have  been  sustained  in  the  name  of  the  husband 
and  wife.  But  in  every  case  it  is  expressly  said  that  the  suit  may 
be  brought  in  the  name  of  the  husband  alone.  By  the  consen:  of 
the  husband  ihemay  be  joined  \  but  it  is  do  where  said  she  mu$t^ 
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Preii  and  mfe   vs.   I'ayZor,   Cro.  Eliz.  61  ;  Brashford  vs.  ^'^J^^^^''' 
Buckingham,  Cro.  J.  77  ;  Akberry  vs.  JValby,    1  Str,  229 ;      ""i^* 
Buckley  and  w^e  vs.  Collier ,  4  JIfoc/.  1 56  ;  Same  case,  1  Salk,  Richardson 
114  ;  FhillUhirk  vs-  Pludcwdl,  2  M.  and  S.  393.  p^^'^^^^ 

7.  Mrs.  P.  was  oot  joint  tenant  with  her  husband,  and  took 
notii||ig  by  survivorship.  I  am  not  aware  that  the  jus  accrescendi 
attaches  to  personal  property.  The  death  of  Powell  has  not  con- 
ferred auy  right  which  she  bad  not  before.  She  could  not  en- 
dorse the  note*  It  could  not  be  sued  in  her  name^  if  he  was  alive. 
He  could  sue  it  in  his  name.  She  could  not  be  joined  in  the  suit 
without  his  consent, — Reeve^s  Dom.  ReL  60,  117,  130;  Chit. 
PL  19,  20,2!  ;  Palmer  vs.  Trevor,  1  Fer.  261;  Com.  Con. 
645  ;   Griswold  vs.  Penniman  2  Con.  R.  564. 

8.  Her  right  depended  entireiy  on  the  will  of  her  husband  ;  and 
until  some  act  by  the  husband  to  transfer  an  interest,  the  notes  re- 
main his  sole  property.  This  act  must  be  subsequent  to  the  exe- 
cutioo  of  the  notes.  The  mere  execution  of  the  notes  in  the  names 
of  both  will  not  give  her  any  in  terest,as  it  is  still  subject  to  the  control 
of  the  husband.  By  bringing  a  suit  in  the  names  of  both,  it  is  said, 
and  rightly,  that  the  husband  transfers  a  part  of  the  interest* 

9.  In  this  case  no  act  was  done  by  the  boband  to  transfer  his 
legal  kuerest  to  his  wife. 

Richardson,for  plaintiff^. — The  question  before  the  Court  is 
whether  the  note  survives  to  said  Mary,  and  became  her  property, 
^r,  on  his  death,  became  the  property  of  said  Ellick's  representa- 
tive, the  administrator  ?  1.  It  is  not  contended  in  this  case  but 
that  the  husband,  by  marriage,  acquires  an  absolute  property  in 
the  personal  chattels  of  the  wife,  such  as  her  money,  carriages, 
cattle  and  household  furniture.  But  there  is  a  description  of 
property,  among  which  are  choses  in  action,  sls  bonds,  notes,  and 
mortgages,  to  which  he  has  not  an  absoiVte,bui  an  inchoate  right — 
and  to  establish  an  absolute  right  of  disposal,  the  husband  must 
either  change  the  nature  ef  the  interest,  or  reduce  it  to  posses- 
sion by  action  at  law.  If  the  contract  be  made  for  the  benefit  of 
the  wife,  while  a/eme  5o/e,be  cannot  sue  alone  on  such  contracts 
the  suit  roust  be  brought  in  their  joint  names  ;  and  on  perfection 
of  the  action  by  judgement  and  execution  daring  her  life,  the  jo*- 
threat  becomes  absolutely  his. 

3.  The  right  of  survivorship  to  the  wife  of  certain  kinds  of  prop*- 
erty^  ob  the  deatl]  of  the^husband,  is  admitted  by  all  elementary 
writers  upon  the  English  law.    It  is  laid  down  by    Chitty  in  hi« 
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>CBiTTEffuei«,  treatise  on  contracts,  p.  38,  that  unless  a  joint  suit  in  ibe  naroes  of 
1832.  husband  and  wife  be  brought  on  a  contract  made  for  the  benefit 
Richardsoo.  ofthe  wife  while  ayemeso/e,  and  reduced  to  possession,  the  bus- 
Daegett.  ^^"^  ^^"  ®"®  °"V  as  administrator  of  his  wife,  if  he  survives  her  ;  • 
and  in  case  she  survives  him,  the  debt  still  outstanding,  she  is  en- 
titled thereto,  and  his  personal  representative  has  no  claim* 
And  in  his  treatise  on  pleading,  (^9.  20, 2 1 ,  j  it  is  fully  laid  down, 
that  if  the  wife  survives,  she  is  entitled  to  all  cboe<^6  in  anion,  to 
which  she  was  entitled  before  coverture,  and  not  reduced  into  ac- 
tual possession,  and  even  to  a  debt  due  upon  a  judgement  recov- 
ered by  husband  and  wife,  whether  obtained  for  a  debt  due  to 
the  wife  whilst  sole,  or  upon  a  contract  made  with  the  wife  during 
coverture,where  she  is  the  meritorious  cause  ofthe  action.  And 
if  in  such  cases  the  husband  die  pending  the  suit,  it  will  not  abate ; 
but  the  death  of  the  husband  being  suggested,  she  may  proceed  to 
judgement  and  execution.  Comyn  adheres  to  the  same  doctrine, 
when  he  says,  *^  If  there  be  a  judgement  for  husband  and  wife 
upon  a  debt  due  to  the  wife,  the  survivor  shall  have  it."  JEfaroi- 
mond  in  Ihs  work  upon  parties,  p.  J  96,  says,  ^^  Rights  arising 
by  the  breach,  during  coverture,  of  simple  agreements 
made  with  the  wife,  dum  sola,  belong  jointly  to  the  husband 
and  wife  :  they  remain  with  the  survivor  of  the  two.'^  And  again, 
the  same  author  says,  '*  So  long  as  the  thing  remains  in  aciion, 
and  no  suit  for  its  recovery  has  been  instituted,  so  long  it  is  im- 
portant to  maintain  the  wife's  interest  therein  ;  since,  otherwise, 
was  the  husband,  under  these  circumstances,  to  die,  the  right 
would  go  to  the  personal  representative,  and  the  wife  cut  off  from 
what  in  justice  is  her  due."  The  same  doctrine  is  also  held  by 
Chancellor  Kent,  in  his  commentaries,  (vo/.  2  p,ll3,  114,) 
where  he  says,  '*  If  the  husband  die  before  he  recovers  the  money, 
or  alters  the  security,  the  wife  will  be  entitled  to  the  debts  in  her 
own  right,  without  administering  on  his  estate,  or  holding  the 
same  as  assets  for  his  debts."  So  much  for  elementarv  writers 
upon  this  subject — men  of  sound  legal  learnin}2;,  and  great  repu- 
tation in  courts  of  pistice,  both  in  England  and  this  country. 

3.  But  in  JoknsoH^s  Rep,  vol.  10,  p,  51,  and  Mass.  Rep,  vol, 
16,  p.  480,  are  two  cases  directly  in  point,  by  which  the  doctrines 
above  advanced  are  fully  recognized  and  enforced,  Chief  Justice 
Swift,  of  Connecticut,  to  the  contrary  notwithstanding.  In  the 
first  case,  a  bond  was  given  to  husband  and  wife  jointly,  for  their 
maintenance  during  their  joint  and  septu^te  lives ;  and  when  af- 
ier  judgement  on  said  bond  in  their  favor,  the  husband,  and,  after 
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him,  the  wife,  died, — it  was  holden  that  such  bond  was  valid—  Chittknubii, 
that  the  husband  and  wife  wera  properly  joined — that  the  wife's      1832. 
interest  in  the  judgement  survived  to  her — and  that  her  execu-  "Rjcbardion 
tor  might  bring  scirefacias  on  such  judgetnent.     la  the  second     i)J«r'cti 
case,  a  note  and  mortgage  made  to  husband    and  wife  were  ad* 
judged  to  go  to  the  wife,  if  she  survived  her  husband,  and  lBK>t  to 
the  executor  of  the  husband. 

4.  It  is  tlie  true  policy  of  all  civilized  governments  to  encourage, 
rather  than  retard,  matrimonial  contracts.     The  establishment  of  a 
doctrine,  that  all  the  interests  of  the  wife  are  merged  and  vested       \ 
in  the  husband  by  marriage,  would  very  much  discourage,  if  not      ( 
prevent,  women  of  property  from  entering  into  such  alliances. 

5.  It  is  right  and  just,  that  nfeme  covert,  in  the  event  of  survi- 
ving her  husband,  should  exclusively  enjoy  what  her  own  industry 
had  accumulated  whilst  sole ;  and  also  that  of  which  she  was  the 
meritorious  cause  during  the  coverture.  And  where  we  find  a  chose 
in  action,  executed  to  the  wife  while  sole,  or  to  her  and  husband 
during  coverture,  she  being  the  meritorious  cause,  iflt  be  not  re- 
duced to  his  possession,  the  just  inference  is,  that  it  was  intended 
to  operate  for  her  bene6t.  Aiid  it  is  equally  the  duly  of  courts  of 
law  and  equity  to  carry  such  intention  into  eflect. 

Lastly — By  the  articles  of  agreement  between  the  said  El- 
lick  and  ]Vlary,previoi]s  to  the  marriage,  and  their  acts  in  relation 
to  her  property  after  marriage,  it  will  appear  to  the  Court,  that 
by  solemn  covenant,  her  property  was  to  be  kept  distinct  from 
said  EHick's  ;  that  the  note  in  question,  as  appeared  on  trial,  was 
given  for  her  property,  part  real  and  part  personal,  the  former  of 
which  had  been  conveyed  and  kept  in  trust  for  her  according  to 
said  agreement.  And  we  ask  riie  Court  legally  and  equitably  to 
enforce  the  contract  according  to  the  intention  of  the  parties. 

PHEL.PS,  J. — A  single  question  only  is  raised  in  this  case.  It 
JB  whether  the  note  in  question  passed,  upon  the  decease  of  "E^, 
Powell,  to  his  administrator,  as  being  his  sole  property,  or  became, 
upon  that  event,  the  sole  property  of  Mary  Powell,  by  right  of  sur*-* 
vivorship.  In  the  former  case,  the  endorsement  by  Mary  Powell 
must  be  regarded  as  iaeffectual,  she  having  no  interest  in  the  note 
tp  be  transferred,  and  of  course  the  plaintiOTcan  have  no  right  to 
recover  on  it  as  her  endorsee ;  but  in  the  latter  case,  his  right  of 
recovering  is  not  contested. 

Id  discussing  this  question,  it  is  not  necessary  to  advert  to  any 
considerations  of  fraud  in  regard  to  ert ditort ,  nor  to  enquire  what 


^ 


342  CASES  IN  THE  SUPREME  COURT 

CHiTTEWDKNremedy  qiiglnbe  successfully  resorted  to  bv  the  creditors  of  E. 
183:12.       roweli,  in  case  his  estate  should  |irove  insolvent.     The  present 
Kichardion  defendant  stands,  not  in  the  relation  of  creditor  lo  that  estate,  but 
iia:''*ett.     *"  ^'^*'  ^^  ^  debtor,  eiiher  to  the  plaintiff*,  or,  if  his  position  be  cor- 
rect, to  the  representative  of  the  deceased  payee.     It  is  therefore 
not  isompetenl  for  liim,  to  fortify  his  defence  by  any  considera- 
tions, ill  awn  from  tlie  policy  of  our  Inivs  in  affording  protection  to 
creditors  against  fraudulent  or  collusive  dispositions  of  property. 
The  subject  is  lUi^iuioned,  simply  with  a  vievr  of  guarding  agiinst 
any  inference  from  our  decision,  which  might  bear  upon  a  ques- 
tion of  that  character.     We    have  considered  this  case  without 
reference  to   the  rights  of  creditors,   and  simply   as  a  question 
arising  between  the  widow  and  the  heir. 

/rhe  subject  of  enquiry  in  thisease,  ahbough  new  with  us,  has 
been  much  agitated  elsewhere;  but  unfortunately,  there  is  not  in  the 
law  on  this  subject,  that  perfect  symmetry,  nor  that  coincidence  of 
autliority,  which  might  be  desired.     The  difficulty  is  probably  in- 
herent in  the  subject.     Our  law  having  originally  vested  in  the 
husband  upon  marriage  the  personal  property  of  the  wife,  and  di- 
vested her  during  coverture  of  the  power  of  contracting,  it  would 
seem  that  its  symmetry  required,  that  all  the  property  of  the  wifet 
cither  held  beforo  marriage  or  acquired  afterwards,  should  vest 
where  the  power  of  contracting  and  its  consequent  responsibility 
«re  placed,  in  the   husband.     With  respect  to  real   estate,  how- 
ever, the  law  has  always  been  otherwise,  giving  to  the  husband  the 
usufruct  during  coverture,  and,  in  some  instances,  a  life  estate  af- 
ter; but  continuing  the  fee  in  the  wife  to  the  purposes  of  aliena- 
tion, descent  and  devise.     And  when  we  advert  to  the  superior 
importance  attached  to  this  species  of  property,  and  the  compar- 
atively low  estimation  in  which  personal   estate  was  held,  at  the 
period  when  this  law  was  established,  we  perceive  tliat  the  policy 
of  the  law  was  originally  altogether  more  favorable  to  the  female 
sex  than  is  generally  imagined.     Atthe  same  time,  various  devi- 
ces have  been  countenanced  by  the  law,  especially  in  the  courts 
o(  chancery,  for  the  securing  to  a  feme  covert  a  separate  property. 
Her  choses  in  action  also  are  secured  to  her,  subject  however  to 
a  right  in  the  husband  to  reduce  them  topftssession  during  cover- 
ture.   But  even  here,  she  must  be  joined  in  the  action  upon  the 
ground  that  they  survive  to  her  if  not  reduced  to  possession  daring 
coverture.     In  this  state  of  things^  the  law  not  having  adopted  the 
rule  of  total  exclusion  of  the  wife  from  an  interiist  in  property,  nor 
admitted  her  full  capacity  to  acquire  and  liold  property,  in  any 
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manner  during  coverture,  it  becomes  a  matter  of  inucli  difficulty  Chitfenden, 
to  draw  the  line  of  distinction  between  her  rights  and  those  of  her       1832.  * 
husband,  or  lo  determine  the  precise  point   where  her  interests  Richarij5^on 
cease  to  be  regarded.     It  is  probably  owing  to  this  circumstance,^  Domett. 
that  so  many  subtle,  not  to  say  fanciful,   distincUons  have  been  / 
made,  and  no  litde  confusion  shed  upon  the  question,in  what  cases  ) 
she  should  be  joined  in  the  action.     Whether  our  law,  or  that   \ 
which  obtains  in  France  on  this  subject,  be  best  adapted  to  pro-   / 
mote  the  general  prosperity  and  happiness,  is  not  for  us  to  deter-    \ 
mine.     But  should  the  system  of  imprisonment  for  debt  be  gener- 
ally abandoned,  the  time  may  not  be  far  distant,  when  it  will  be 
a  matter  of  serious  consideration  with  legislatures,  whether  a  full 
legal  capacity  in  married  women  to   acquire  and  hold  property, 
might  not  mitigate  the  evils  of  many  an  unfortunate  connexion. 

Id  discussing  tl)e   question  presented  by  this  case,   no  impor- 
tance can  be  attached  to  the  suggestion,  that  a  Jeme  covert  is  not 
to  be  regarded  as  having  a  separate  existence.     This  poshion  is 
utterly  untenable.     With  respect  to  her  real  estate,  she  is  regard- 
ed ts  the  legal  owner.     She  may  convey  by  deed,   or  devise  by 
will,  and  no  conveyance  of  her  husband  will  pass  her  estate  with- 
out her  concurrence  ;  nor  at  common  law,  can  her  right  of  dower 
be  divested  by  any  conveyance  of  his.     Her  choses  in  action  re-  « 
main  vested  in  her  while  ihey  remain  snch.     She  must  join  in  the  ' 
action  if  they  are  put  in  suit,  and  if  the  husband  die  pending  the    ' 
'  suit,  she  is  entitled  to  them  and  not  his  executor.     Siie  may  hold    ^ 
property  as  cestui  que  trust,  and,  as  is  admitted  on  all  hands,  she   c 
may  in  many  instances  join  in  a  suit  upon  a  contract  made  during 
coverture,  and  acquire  an  interest  in  the  judgement  which  in  case 
of  the  husband's  decease  carries  with  it  the  whole  interest.      It  is 
conceded,  therefore,  that  she  may  acquire  an  interest  in  a  contract  ^ 
made  during  coverture  which  interest  the  law  will  recognize  and 
protect.     The  only  remaining  question,  is  whether  this  is  such  n 
case. 

If  there  be  any  case  in  which  a  feme  covert  can  join  in  a   suit  / 
on  a  contract  made  during  coverture,  it  would  seem  to  be   that  in  < 
which  the  contract  is  in  writing,and  she  is  named  in  it  as  a  party »    '. 
In  accordance  with  this  rule  are  all  the  authorities.      She  may 
join  in  an  action  on  a  bond  to   her  and   her   husband. — See   I  '  ; 
Strange y  230;  4.  T.  Rep.  61 G;  I   Wilson,  224.     So  she  may     1 
join  in  a  suit  for  her  personal  labor,   where  there  is  an  express     [ 
promise  to  her.      And  the  law  is  the  same  in  all  cases   where      j 
there  is  an  express  promise   to   her, — See  1  Chitiifs   Pleni^ 
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^^J^^Ty^"*' ^'^''  19,  and  cases  there  cited.     The  rule   is  also   laid  down 

1832. '     by  Rolle,  Fitzherberty  Brotcn  Jtb.^   Comyn,    Chitiy,   Selwyn, 

Kichardson   Bacoiij  Hammond  on  parties,  and  Kent,  in  his   Commentaries^ 

Daggett.     ®"^  '^  supported  by  abundant  authority.     And  the  rule  applies  to 

a  promissory  note. — See  2  Maule  fy  Selwyn,  393. 

She  may  join  also  where  she  is  the  meritorious  cause  of  the 
claim  or  right  of  action. —  Chi(ty*s  PL  17,  18  and  19  ;  3  Lev* 
403;  4  T.R.  616  ;  1  Ld.  Ray.  398;  Cro.  Eliz.  61* 
'  In  this  case  Mary  Powell  might  undoubtedly  have  joinc^d  with 
her  husband  in  an  action  on  the  note  in  question,  were  he  living. 
She  is  not  only  named  in  the  note,  but  was  unquestionably  the 
meritortotis  cause  of  the  right  of  action.  The  case  states  that 
lick  Powell  was  much  embarrassed,  and  destitute  of  property  ; 
that  Mary  Powell  was  possessed  of  a  considerable  estate,  which 
estate  was  exchanged  for  real  estate  in  Burlington,  the  title  to 
which  was  vested  in  trustees,  and  that  the  note  in  question  origin- 
ated in  a  sale  of  that  property.  The  circumstance,  that  Eilick 
Powell  executed  the  notes  to  Warner,  is  not  important,  as  the 
property  of  the  wife  was  doubtless  relied  upon  as  the  means  of 
payment. 

If  she  might  have  joined  her  husband  in  a  suit  on  the  note,  is 
«  it  not  because  she  has  a   right  vested  in  her,  which    is   to   be 

*  enforced   by   that   suit,    and    which    the  law    will    recognize  ? 

*  I   am    aware     that   the    husband    may   sue   alone,  and    appi*o- 
I   priate  the  property  to   himself ;  but  this   arises  from  the  supe- 

t  rior  control  which    the  law  gives  him  over  the  interest  of  the 

wife.    He  may  also  appropriate  her  choses  in  action  appertaining 

to  her  before  marriage  to  his  use ;  but  if  he  omit  to  do  so,  they 

1  survive  to  her.     And  this  power  is  no  more  inconsistent  with   the 

^  right  of  survivorship  in  the  one  case,  than  in  the  other. 

The  correct  view  of  the  subject  seems  to  be  this :  that  the  wife 
I   has  in  such  cases  an  interest  in  the  contract  which  the  law  recog- 
\    hizes,  and  will  enforce,  subject  however  to  be  defeated  by  the 
husband,  in  the  same  manner  that  he  may  extinguish  her  interest 
'     in  her  choses,in  other  cases  ; — that  this  interest  remains  until  extin- 
guished by  him,  and  if  he  omits  to  do  so,  it  survives  to  her.     his 
difficult  tp  conceive  upon  what  principle  an  action  can  be  sostain-^ 
^  ed  in  her  name,  even  jointly  with  her  husband,   unless  there  is 
some  preexisting  right  k  support  it. 

It  has  been  contended,  that  this  interest  in  the  wife  originates  io 
the  circumstance  of  her  being  joined  in  the  actiooi  and  depends 
upon  the  election  of  the  hirsband  ;  and  that  no  right  exists  in  ber 
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\inul  the  action  is  brought     This  is  certainly   inverted  logic.  Chittekoen; 
That  a  riglit  is  created  by  the  mere  attempt  to  enforce  it,  or  that       1^32. ' 
the  mere  iocident  to  a  right  is  its  cause  or  source,  is  a  metaphysi-'  Richardson, 
cal  puzzle,  in  solving  which  we  should  find  little  aid  in  analogy.    d^\i 
Were  this  the  correct  principle  however,  it  would  seem  to  apply 
in  all  cases  where  the  husband  chose  to  unite  with  his  wife   in 
luingiDg  the  aouon;  yet  it  is  only  in  those  cases  where  the  wife  is 
tbe  -tneritorious  cause,  or  when  there  is  an  express  ^promise  to  her, 
that  she  may  be  joined.     The  plain  inference  from  this  is,  that    / 
she  is  jollied  in  such  cases,  upon  the  intelligible  and  rational  prin- 
ciple, that  she  has  a  right  created  by  the  contract,  and  in  confor- 
mity to  the  general  rule,  that  the  action  may  be  brought  by  those 
in  whom  the  right  is  vested. 

Again,  it  is  laid  down  in  the  books,  that  the  wife  may  join  where  f 
the  cause  of  action  would  servive^  but  not  where  it  would  not  sur-  i 
vive.  If  the  right  svirvives  in  consequence  merely  of  her  being 
joined  in  the  action,  the  rule  is  nonsensical.  The  rule,  however, 
presupposes  another  criterion,  and  that  there  is  a  class  of  cases  in 
which  Ihe  right  would  survive  without  a  suit  brought.  If  she  can- 
not join  unless  the  cause  of  action  would  survive,  it  follows,  e  con' 
venOf  that  where  she  may  join,  the  cause  of  action  survives. 
There  is  no  doubt  that  this  is  such  a  case,  and^  therefore^  we  infer 
that  the  cause  of  action  in  this  instance  survives.   * 

This  view  of  the  subject  preserves  the  analogy  of  the  law.     ft    / 
IS  a  general  ride,  that  where  the  cause  of  action  exists  in  two  per- 
sons jointly,  the  cause  of  action,in  case  of  the  decease  of  one,sur-     ' 
vives.   and  is  vested  solely  in  the  other.    It  is  admitted,  that  the 
iiusband  may  defeat  the  right  of  the  wife  in  a  case  like  the  pres-      t 
cot;  but  this  is  an  anomaly  in  the  law,  growing  out  of  the  pecu- 
liar relation  existing  between  them ;  and  where  this  power  is  not      | 
exercised   there  appears  no  good  reason  why  the  usual  conse- 
quences of  a  joint  interest  or  right  should  not  follow.  ' 

Again,  it  is  settled  that  the  wife  is  entitled,  as  survivor,  to  a  debt 
due  upon  a  judgement  recovered  by  husband  and  wife,  whether 
it  be  recovered  for  a  debt  due  to  her  dum  iola,  or  upon  a  con* 
trad  made  during  coverture.  It  is  difficult  to  perceive,  liow  the 
recovery  c^a  judgemein  by  them  jointly  should  have  this  effect,  if 
an  express  contract  would  nut  carry  the  same  consequence.  ^ 
That  her  right  does  not  depend  in  such  case  upen  the  mere  cir- 
cumstance  of  obtaining  a  judgement,  is  apparent  from  another 
-rule  which  is  well  settled,  that  if  she  is  properly  joined  in  any 
xaae^  and  the  husband  die  pending  the  suit,  the  cause  of  aciioo 
•  44  ' 
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CHiTTENDKwsumves.     Seel  Chitiy^s  PL  p.  21  ;  2  Bla.  Rep.   1239;  Cr<f. 
"^Ta^s?'     Jac.  77,  205;  Co.   Lit.25i  ;  1  Fef«o»,  396;  4  T.R.  616; 

<?'•  The  same  rule  is  laid  down  by  Kent.  2  Rentes  Com.  116;  by 

Hammond  on  parties  p.  198  ;  rti  2  Vernonf  683,  and  2  P.  fFms. 
496. 

The  inference  from  this  rule  is  irresistible,  that  the  cause  of 
action  survives  in  all  cases  where  the  wiCo  may  be  joined,,  unless 
the  right  of  the  wife  is  considered  as  originating  b  the  act  of  th^ 
husband  la  commeiKing  the  suit.  For  such  an  idea^  no  precer 
dent  is  found  in  analogous  cases ;  nor  is  there  any  instance  of  the 
«     kind  known  to  our  law,  except  in  the  single  instance  of  a  qui  tarn., 

*  or  popular  action,  which  is  a  creature  of  statute,  and  governed  by 

*  principles  having  no  applicability  to  the  present  case. 

Another  strong  argument  in  support  of  the  position  taken  by 
us,  is  derived  from  the  fact,  that,  in  a  court  of  chancery,  a  security 
like  the  one  in  question  has  ever  been  considered  as  surviving  te 
the  wife.  We  know  no  good  reason,  why  a  diflerent  rule  should 
obtain  at  law.  There  are  indeed  cases,,  where  in  consequence  of 
the  different  mode  of  proceedings  in  the  two  courts^  a  different 
result  would  be  produced..  But  this  can  be  justified,,  only  iipon 
the  ground  that  the  made  of  administering  justice,peGulJar  to  each, 
is  more  thoroughly  adapted  to  the  great  ends^ol  administering  xu&- 
tice  in  some  cases  than  in  others.  Courts  of  law  cannot,in  all  cases, 
adopt  with  propriety  the  rules  of  chancery,  because  the  forms  of 

*  proceeding,  and  the  powers  appertaining  to  the  former,  do  not  al- 
ways admit  of  the  same  pffectual  and  salutary  application  and  en- 
forcement of  the  rule  which  may  be  had  in  the  latter.  But  where 
no  adventitious  difficulty  of  this  nature  occurs,  but  an  abstract 
questioa  of  rights  unembarrassed  by  technicality  or  form,  is  pre- 

'  scnted,  no  good  reason  can  he  assigned  for  contradictory  or  con- 
flicting decisions. 

This  questioa  has  undergone  a  discussion  in  two  of  the  neigh- 
boring states.  The  case  in  16  Mass.  Rep.  480,  was,  in  all  im- 
poriani  particulars,  similar  to  this.  Upon  full  discussion  and  de- 
liberation, it  was  there  held,  that  a  note  and  mortgage,  executed 
U)  husband  and  wife  during  coverture,  survives  to  her.  A  simi- 
lar decision  has  been  made  in  New-York ;  see  10  JcAn.  Rep.  51. 

• «  Although  these  cases  are  not  to  be  regarded  as  strictly  of  au- 
ihority  in  this  state,  yet  they  are  entitled  to  great  consideration,  as 
the  opinions  of  two  eminently  respectable  tribunals. 

We  art  referred  to  two  authorities,  as  sustaining  the  contrary 


vs, 
Daggett* 
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doctrine.     The   6rsi  is  Reeveh  Domestic  Relations,  p.  62,  andCHiTTKs»B» 
the  other  is  the  case  of  Qriswold  vs.  Penniman^  2  Conn,  Rep.       i832.  ' 
666.     The  opinion  of  Judge  Reete  is  of  great  weight.     Rever-  Kiei,ardaon 
i0]g  hink  as  ^e  do,  as  one  ol  the  fathers  of  the  American  bar,  and 
as  an  early  and  aUe  comoienlator   upon  our  jurisprudence,  his 
opinions  have  been  received  with  that  deference,  which  by  com- 
moD   consent  is- accorded  to  superior  intelligence  and   superior 
worth.     Infallibility,  however,  is  not  the  property  of  the  human  in- 
tellect ;  and  if  there  be  any  science,  which,  from  its  multifarious 
details,  its  refined  distinctions,  and  the  compass  and  variety  of  its 
application,  is  beyond  the  grasp  of  a  single  mind,  it  is  probably 
tbe  sctence  of  the  law.     Of  t4«e  ablest  jurist  it  may  often  be  justly 
said,  "  Aliqnando  dormitat  Homerus,^* 

Judge  Reeve  lays  down  the  doctrine  contended  for'ty  rhe 
defendant,  but  he  admits  that  there  are  respectable  authorities  to 
the  contrary  ;  that  the  rule  has  ever  been  otherwise  in  chancery, 
and  finally,  that  as  this  subject  fails  generally  within  the  cogni- 
zance and  control  of  that  court,  the  rule  which  obtains  there  may 
be  tscmsidered  as  having  prevailed. 

The  case  of  Criswold  vs.  Penniman  bears  no  analogy  to  thi^. 
That  was  a  contarct  respecting  a  distributory  share  of  an  intestate 
estate,  which  came  to  the  wife  by  inheritance,  and  came  within  the 
common  rule,  that  the  personal  properly  of  the  wife  in  possession 
vests  io  the  husband.  It  was  not  necessary,  in  that  case,  to  de- 
cide the  question  now  presented.  The  opinion  of  Judge  Sxvtftf 
however,  it  must  be  admitted,  covers  that  point  now  in  controversy. 
He  eonstdera  the  circumstance  that  the  husband  may,  in  such 
case,  sue  alone,  os  decisive.  But  is  not  the  fact  that  she  may 
join  in  the  action,  and  that  in  that  event  the  cause  of  action  would 
survive,  equally  decisive  ?  He  considers  also,  that  the  rights  of  the 
wife  are  dependant  upon  the  election  of  the  husband  ;  and  that  the 
bringing  the  action  in  their  joint  names  determines  that  election, 
and  vests  the  right  in  her.  The  idea  liiat  her  right  originates  in 
this  circumstance,  has  already  been  considered.  At  the  same 
time,  it  must  be  admitted,  that  her  rights  do  in  a  sense  depend  u|>- 
on  his  election,  inasmuch  as  he  may  exclude  the  wife  from  all 
participation  in  the  right  of  action.  The  question,  however,  is  as 
IO  the  consequence  of  his  failing  so  to  determine.  We  consider, 
io  analogy  to  the  law  in  regard  to  her  choses  in  action,  existing  be- 
fore marriage,  that,  where  the  law  does  recognize  such  an  interest 
in  ber  as  warrants  her  being  made  co-plaintiff,  that  interest,  unless 
extinguislied  by  tbe  husband,  does  survive.     But  admitting   that 
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^^JaZ^f'  the  right  of  survivorship  does,  in  such  case,  depend  upon  tbehus- 
^1833.       band  V  eteetion^  is  there  no  other  mode  ordeternaining  that  election, 
Richardson  than  simplv  by  bringmg  a  suit  f  We  think  there  is ;  andtfaat  ifo 
Daggett     I'^tent  of  the  husband  may  be  inferred,  under  circumstances,  from 
ibe  act  of  taking  the   security  in  a  joint  form.     Adopting  then 
the  principle  of  Judge  Swift,  is  there  not  enough  in  this  case,  to 
warrant  the  conclusion,  that  our  decision  is  in  perfect  consonance 
with  the  intention  of  the  husband  i  Elliek  Powell,  as  is  stated  id 
the  case,  was  in  embarrassed  circumstances  and  destitute  ofproip** 
eriy.     The  wife  was  possessed  before  the  marriage  of  conside- 
rable estate.     By  an  agreement,  made  between  them*  before  mar- 
riage, this  estate  was  to  be  subject  to  her  separate  and  sole  con* 
trol.      This    agreement,   it  is  argued,  became,  by  the  subse- 
quent union  between  the  parties,  extinguished.     Be  it  so  ;  yet 
there  is  no  difficuky  in  considering  it,  as  ftirnishing   evidence  of 
his  intention,  however  inoperative  k  n»igbt  be  as  a  contract.    The 
property  was  kept  subject  to  the  wife's  control—- the  title  to  it,  up- 
on its  re-investment,  was  vested  in  trustees — and  there  it  remain- 
ed, until,  by  means  of  a  sale,  with  the  concurrence  of  all  parties, 
it  became  at  last  invested  in  the  security  in  question.     Can  there 
be  a  doubi,  under  these   circumstances,  of  the  intention  of  E. 
Powell  ?  Does  not  his  conduct  in  relation  to  this  property,  from  the 
time  of  liis  marriage,  to  that  of  his  decease,  indicate  throughout  a 
settled  purpose  to  adhere  to  the  agreement,  which,wbether  it  could 
be  legally  enforced  or  not,  was  certainly  binding  in  conscience  and 
common  morality  ?  Shall   forced  presumptbns  be  made,  or  the 
memory  of  the  dead  reproached  by  the  supposition,  jn  despite  of 
this  evidence,  that  he  entertained  the  purpose  of  violating  his  faitb, 
and  leaving  her  who  had  confided  in  it,  in  case  she  survived  bimi 
bereft  of  her  subsistence  ? 

It  is  only  necessary  to  add,  that  there  is  no  doubt,  that  a  court 
of  chancery  would  treat  this  note  as  the  separate  property  of  the 
wife.  No  reason  is  furnished  us,  nor  do  we  believe  can  be,  why 
we  should  deny  her,  on  this  occasion,  that  protection  in  her  rigbtSi 
which,  in  another  capacity,  we  should  be  forced  to  award  to  her* 
The  judgement  of  ^he  county  court  is,  therefore,  affirmed. 
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WiixiiLM  Everts  vs.  Joseph  Bostwice,  and  others.      chjttewdew 

1833.  ' 
Wbera  ilie  conditioD  of  a  bond  w&B,tliat  the  obligors  Bhould  pay  and  discbargo  a  cer- 
tain mortgage  deed,  executed  by  the  obligee  to  a  third  person,  conditioned  for  the 
payment  of  certain  promissory  notes  also  executed  by  the  obligee, — ^it  was  held  in 
aa  action  broagfat  by  the  obligee,  for  a  breach  of  the  condition,  that  it  was  not  ne- 
ecseary  for  him  to  produce  the  notes  on  trial :  and  that  the  bond  sufficiently  des- 
cribed the  notes,  though  it  did  not  mention  the  time  when  they  were  payable,  and 
described  them  as  being  signed  by  the  obligee,  when  they  were  in  fact  rigned  by 
him  and  aoodier  person. 

la  such  case  die  plaintiff  may  recoTor,  though  the  non-payment  of  a  note  is  set  up  as 
a  breach  of  the  condition,  which  is  not  mentioned  in  the  mortgage  deed — ^the  mort- 
gage itself  not  being  referred  to  as  a  part  of  the  contract,  and  the  bond  proriding 
for  the  payment  of  the  note,  and  declaring  it  to  be  one  of  the  notes  secured  by  the 


This  was  an  action  of  debt  on  a  bond  with  the  following  condi- 
tion, yiz  : 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  said 
Joseph,  Anson  and  Cliarles  J),  or  either  of  tliem,  shall  well  and 
O'uly  pay,  satisfy  and  discharge,  a  certain  mortgage  deed  by  the  said 
William  executed  to  Jireh  Durkee,  on  the  27th  day  of  Decem- 
ber, A.  D.  1824,  conditioned  for  the  payment  of  sundry  promis- 
sory notes,  executed  by  the  said  William  to  the  said  Jireli  Dur- 
kee, among  which  the  following  described  notes  remain  now  due 
and  unpaid  ;  to  wit,  two  notes  bearing  date  on  the  said  27th  day 
of  December,  1824,  one  for  the  sum  of  $300,  and  the  other  for 
the  sum  of  4^338, 23,  on  which  is  endorsed,  on  the  day  of  the 
date  thereof,  the  sum  of  $83,68,  and  both  notes  payable  to  said 
Jireh  Durkee,  with  annual  interest  from  the  date  thereof  until 
paid ;  also  a  certain  other  note  on  which  the  said  William  confes- 
sed judgement  in  favor  of  the  said  Jireh,  on  the  28th  day  of  Feb- 
ruary, A.  D.  1829,  before  John  C.  Thompson,  Esq.  justice  of 
the  peace  within  and  for  the  county  of  Chittenden,  for  the  sum 
of  $185,-90  in  damages,  and  25  cents  costs  of  confession,  on  inter- 
est from  the  date  of  said  judgement  until  paid  ;  supposed  to 
amount  in  the  whole,witb  interest  to  the  date  hereof,to  the  sum  of 
$759,41  ;  and  shall  at  all  times  hereafter  Ihdemni fy,  and  save 
harmless  the  said  William  from  all  cost  and  damage  he  may  sustain 
in  consequence  of  executing  said  mortgage  and  notes,  then  this 
obligation  (a  be  void,  but  otherwise  of  force  and  effect*'' 

The  condition  of  the  mortgage  referred  to  in  the  above  was  as 

fellows,  viz : 

**  Provided  nevertheless,  if  the  said  William  Everts,  his  heirs  or 
assigns,  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  Jireh  Durkee  five  certain  notes  in  writing,  bearing  date  the 
27tb  day  of  December,  A.  D.  1824,  for  the  sum  of  $238,23 
each  ;  the  first  payable  within  one  year  from  date,  the  second 
payable  within  two  years  from  date,  the  third  payable  within  three 
years  from  date,  the  fourth  payable  within  four  years  from  date, 
and  the  fifth  payable  within  nve  years  fi'om  date,  with  annual  inter- 
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Chittenuek,  esi  tliereoD  ;— and  also  four  certain  other  notes  executed  by  tbo 
^i^!*     said  Jireh  Diirkee  to  Nathaniel  Mayo,   bearing  date  the  28th  day 

— r of  June,  A,  D.  1823,  the  first  payable  on  the  28ih  day  of  May, 

^"^J^*  1825,  the  second  on  the  28ih  day  of  May,  1826,  the  third  on  the 
liufltwick  6tal.28th  day  of  May,  1827,  and  the  fouith  on  the  28th  day  of  May, 
1 828,  with  annual  interest-— these  four  last  described  notes  being 
the  notes  payable  to  said  Mayo,  described  in  the  deed  of  this  date 
from  said  Durkee  lo  said  Everts — according  to  the  tenor  thereof, 
then  this  instrument  to  be  void,  but  otherwise,  to  he  and  remain  in 
full  force  and  virtue." 

The  platntifi  on  trial  before  the  court,  offered  in  evidence  the 
following  note,  viz : 
$300  "  BurlingtoUy  Dec.  27,  1824. 

For  value  received  we  jointly  and  severally  promise  to  pay 
Jireh  Durkee  or  order  three  hundred  dollars  within  five  years 
from  date  with  annua]  interest. 

Wm.  Everts. 

Witness,  Lyman  Cumroings*  Benjamin  BUkopJ^ 

To  this  the  defendants  objected,  on  the  ground  that  it  was  not 
included  in  the  mortgage  aforesaid,  nor  in  the  condition  of  the 
bond :  but  the  court  overruled  the  objection,  and  admitted  the 
note  in  evidence.  The  plainiiff  oITered  to  prove  that  Bishop 
signed  the  note  as  surety  for  Everts ;  to  which  the  defendants 
objected  ;  but  the  court  admitted  the  evidence.  The  court  ren- 
dered judgement  for  the  plaintifi^  for  $  damages.  The 
case  having  been  reserved  for  the  opinion  of  this  Court, 

Bailey  and  Marshy  for  the  defendant^  contended,  I.  That  the 
bond  was  plainly  designed  as  a  bond  of  indemnity  against  the 
mortgage,  and  the  notes  included  in  the  condition  of  the  mortgage 
only.  The  notes  are  described  as  specified  in  the  condition,  and 
are  not  mentioned  in  the  bond  except  in  connexion  with  the  mort- 
gage. The  plaintiff*,  therefore,  ought  not  to  have  recovered  for 
the  note  ofliered  in  evidence,  unless  it  appeared  that  it  was  con* 
nected  and  secured  by  the  mortgage.  The  mortgage  was  the 
deed  of  the  plaintifl^,  and  conclusive  on  him,  and  he  cannot  be  per- 
mitted to  alter,  restrict,  or  enlarge,  the  condition  of  it  for  bis  own 
benefit. 

IL  The  note  produced  in  evidence  did  not  sufficiently  appear 
to  be  the  note  intended  in  the*  bond.  The  description  of  the  note 
ID  tlie  bond  is  plain  and  certain,  and  it  not  appearing  that  there 
were  two  notes  to  which  the  description  might  apply,  there  was 
no  latent  ambiguity  in  the  case.  If  the  note  was  so  insufficiently 
described,  that  it  did  not  appear  what  was  meant,  tbeo  it  was  a 
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patent  ambiguity,  and,  ofcourse,  parol  evidence  ought  not  to  have  Chittkwubji, 
been  received  to  explain  it«     But  there  was  in  truth  no  anibiguity       1832. ' 
of  any  sort.     The  note  is  described  as  dated  27tb  Dec.   1824,  ^  etcfu 
and  given  for  the  sum  of  j^300,  and  executed  by  the  P'^'^n^iff  ^Onostwidt  etai 
Jireh  Durkee  ;  no  time  of  payment  is  mentioned,  and,  of  course, 
the  law  would  adjudge  it  to  be  payable  immediately.  But  the  note 
read  in  evidence  is  payable  in  five  years.     The  note  described  is 
the  note  of  the  plaintiff.     The  note  read  in  evidence  is  the  joint 
note  of  plaintiffand  another.  The  note  produced  then,and  the  parol 
evidence  admitted,  went  to  contradict  the  instrument  declared  on, 
and  were  therefore  inadmissible. 

Richardson^  contra. — 1.  The  plaintifi  says  be  ought  not  to  be 
barred  from  having  judgement  in  this  case  ;  for  that  although  the 
note  produced  in  evidence,  as  per  bill  of  exceptions,  is  joint  and 
several,  still  it  ia  tbe  note  of  the  plaintiff;  for  in  law,  a  joint  and 
several  note  maybe  taken  to  be  either  joint  or  several,  and  prose- 
cuted as  such  against  one  or  both  signers. 

2.  It  was  agreeably  to  the  principles  of  law  to  show,  that  Bislw 
op  signed  the  note  as  surety,  and  the  decision  of  the  court  ad- 
mitting tbe  evidence  was  in  conformity  with  those  principles. 

3.  If  it  was  fairly  the  intention  of  the  parties  to  the  bond  to  in- 
clude this  note,  the  court  will  not  be  very  nice,  in  sustaining  the 
judgement  of  tlie  court  below,and  enforcing  by  a  liberal  construction 
tbe  intention  of  the  parties.  And  that  such  infjprence  is  legitimate, 
the  Court  have  only  to  examine  the  date  and  amount  of  the  note^ 
and  compare  them  with  that  described  in  the  condition  of  the 
bond,  to  arrive  at  such  conclusion. 

Phelps,  J. — The  exception  to  the  decision  of  the  court  below, 
in  admhling  the  note  in  question,  as  evidence  in  the  case,  is  found- 
ed on  a  supposed  variance  between  the  note  offered  and  thac 
described  in  the  condition  of  the  bond  decfared  upon.  The  ques- 
tion is  not  as  to  the  identity  of  the  note,  as  a  question  of  fact,  but 
whether  tbe  note  offered  is  to  be  taken,  by  Fegal  intendment,  to  be 
another  and  different  note  from  that  described  in  the  contract. 

Should  it  be  found,  that  the  exception  is  well  founded  in  tbfs 
particular,  it  would  be  well  to  inquire,  how  far  the  error  of  admit-* 
ting^it,  as  evidence,  affords  a  ground  for  reversing  the  judgement. 
The  ftpressioD  in  the  contract,  that  the  defendants  **  shall  well 
and  truly  pay,  satisfy^  and  discharge,  a  certain  mortgage  deed,** 
admits  of  no  other  constructioni   than,  that  they  shall  pay   tfa«* 
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^  Ja^ryf"'  ^^^^  sccured  by  the  mortgage ;  and,  as  the  contract  pioceeds  to 
1832.  describe  the  several  notes  secured  by  the  mortgage,  and  to  be 
Everts  p^icl  by  the  defendants,  the  reference  to  the  mortgage  may  be  re« 
Bostwlck  et  ahS^*^^^^  ^'  ^^^^  matter  of  description  ;  and  the  contract  may  be 
considered  as  simply  a  contract  to  pay  the  notes  there  designated. 
It  is  clear  that  this  contract  is  broken,  if  the  notes  are  not  paid  by 
the  defendants  when  they  become  payable,  and  that  it  is  not  ne» 
cessary,  that  the  plaintiff  should  have  paid  them,  in  order  to  sus- 
tain his  action.  The  contract  being  proved,  the  anus  proband* 
rests  with  the  defendants,  and,  if  performance  is  relied  on  as  a  de- 
fence, the  production  of  the  notes,  by  them,  would  tend  to  support 
that  defence.  But  it  is  equally  clear,  that,  as  the  existence  of 
the  notes,  as  well  as  the  obligation  to  pay  them,  is  admitted  by  the 
bond,  it  is  not  necessary  for  the  plaintiff  to  produce  either  notes 
or  mortgage.  The  case  bears  no  analogy  to  the  action  of  eject- 
ment on  mortgage,  where,  for  obvious  reasons,  it  is  necessary  to 
produce  the  note  on  which  the  mortgage  is  predicated.  Had  the 
evidence  therefore  been  rejected,  the  defendants  would  still  have 
been  under  the  necessity  of  shewing  performance  ;  and  if  no  evi- 
dence to  that  effect  were  offered,  judgement  must  have  passed 
against  them.  The  error  therefore,if  error  there  be,  is  wholly  im- 
material. It  is  an  instance  of  the  exhibition  of  unnecessary  evi- 
dence on  the  part  of  the  plaintiff,  and  evidence  in  no  wise  preju- 
dicial to  the  defendants. 

If,  however,  we*reganl  the  decision  of  the  court  below  as  im- 
portant, it  will  be  found  that  the  exception  is  not  well  founded. 

The  objection  to  the  evidence  was  that  the  note  was  variant 
from  that  described  in  the  condition  of  the  bond.  Upon  a  com- 
parison of  the  two  instruments,  it  is  found,  that  the  note  is  correct- 
ly described  in  the  bond,  except  that  the  time  when  the  note  be* 
came  payable  is  not  thete  specified.  This  is  an  omission  merely 
of  one  particular,  but  such  an  omission  is  not  a  variance.  There 
IS  enough  to  identify  the  note,  and  when  the  note  is.  produced,  it 
answers  the  description.  There  is  no  discrepancy  nor  any  differ- 
ence, except  that  the  note  is  not  as  fully  described  as  it  might 
have  been.  It  is  true,  that,  where  a  note  does  not  express  any 
time  of  payment,  the  law  intends  that  it  is  payable  on  demand  : 
but  this  inference  of  law  is  rebutted,  in  this  case,  by  the  produc- 
tion of  the  note.  The  law  makes  no  such  intendment,  in^a*case 
like  this,  for  the  mere  purpose  of  creating  a  variance,  and  defeat* 
ing  the  intention  of  the  parties.  Nor  is  there  any  reason,  in  such 
a  case,  for  any  such  intendment.    The  note  is  sufficiently  identi* 
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fied,   and  may  be  referred  to,  to  supply  any  omitted  particular ;  Chittbwdew, 
and  the  supplying  it  produces  no  contradiction,  and  no  variance.       1832. ' 
lo  the  case  put,  there  is  the  strongest  reason  for  making  the  in-      zrerta 
teadmeot :  it  becomes  necessary  to  perfect  a  contract,  and  c&i^ryBostw^k  et  aV 
into  effect  the  intention  of  parties.    But  to  apply  such  an  intend- 
ment here,  would  be  to  create  artificial  difficulties,  in  the  way  of 
justice,  for  no  better  purpose  than  the  mere  exercise  ofingenuity* 

It  is  further  objected,  that  the  note  produced  is  signed  by  W. 
Everts  and  B.  Bishop,  whereas  the  bond  describes  the  note  of 
W.  Everts.  The  remarks  already  made  are  applicable  here* 
This  is  another  particular  in  which  the  description  of  the  instru- 
ment is  silent;  but  it  cannot  be  necessary,  to  the  purpose  of  this 
desciiption,  to  include  every  particular.  Besides,  the  mortgage 
was  executed  by  Everts  alone,  and  the  note  in  question,  being 
joint  and  several,  is  well  described  as  executed  by  him,  although 
it  was  signed  by  Bishop  also  ;  especially  as  the  latter  signed  as 
surety  merely. 

It  is  also  urged,  that  ihis  note  is  not  described  in  the  mortgage^ 
This  is  true ;  but  it  is  to  be  observed,  that  the  mortgage  is  not 
made,  by  the  reference,  a  part  of  the  contract.  The  condition  of 
the  bond  expressly  provides  for  the  payment  of  the  note  in  ques- 
tion ;  and  it  becomes  therefore  immaterial,  whether  it  be  secured 
by  the  mortgage  or  not. 

But  if  it  were  material,  a  very  satisfactory  answer  to  the  objec- 
tion is  furnished  by  the  bond  itself.  The  bond  not  only  provides 
for  the  payment  of  this  note,  but  declares  it  to  be  one  of  the  notes 
secured  by  the  mortgage  :  the  defendants  are  therefore  estopped 
by  the  bond,  from  denying  the  iact. 

Judgement  affirmed. 

45 


S64  CASES  IN  THE  SUPREME  COURT 

CaiTTCirBKir  LUTUKR  DiXON  W.  JoSEPH  SlNCLEAB. 

January, 
1832. 

Where  jucfj^ement  had^been  rendered  in  a  suit,  that  the  plaintiff  fiom  having  and  moat- 
tttining  kit  action  should  6e  barred^  and  that  the  defendant  recover  fm  coat, — it  waa 
held  to  be  a  judg^emctit  on  the  merita  of  the  action,  and  a  bar  to  any  fntnre  actiott 
brought  for  the  same  cause, 

A  judgement  wae  rendered  for  the  plaintiff  by  the  mutual  agreement  of  the  parties^ 
subject  to  the  award  of  arbitrators  upon  certain  claims  pleaded  in  offset:  and  tb» 
arbitraCora  failing  to  maKa  any  award,  the  plaintiff  brought  an  action  of  debt  on  the 
jadgement.  The  defendant  pleaded  that  the  judgement  had  been  rendered  on  the 
condition  above  mentioned,  and  that  he  wai«  willing  and  ready  to  proceed  with  the 
arbitration,  but  that  the  plaintiff  refused.  The  plaintiff  replied^  admitting  the  agree- 
ment, but  denied  that  the  defendant  was  ready  and  willing  to  prtjceed  with  the  ar^ 
bitration,  and  alleged  that  he  had  refused  bo  to  do,  though  requested.  Upon  this, 
issue  was  joined,  andfound  for  the  defendant;  and  judgement  was  rendered  aocor> 
dingly.  The  plaintiff  afterwards  brovght  another  action  on  the  original  judgemen^f 
and  the  defendant  pleatled  in  bar  the  former  judgement  of  the  court  in  his  favor. 
The  plaintiff  replied,  setting  forth  the  foregoing  facts,  and  indatad  that  the  judge, 
nenr  which  had  been  rendered  in  the  former  action,  was  not  rendered  on  the  mer^ 
its.  It  was  held  on  demurrer  to  this  replication,  that  the  defence  relied  on  in  the 
former  action  was  of  a  permanent  character,and  that  the  replication  was  insuflSdeot 
in  law,  to  obviate  the  legal  effect  of  the  plea. 

This  was^an.  actioa  of  debt  in  cormiion  forni,  counting  upon  o 
jtidgement  of  Chittenden  county  court,  rendered  at  their  March 
term,  1826,  for  the  sum  of  $181,58. 

The  defendant  pleaded  specially,  as  follows  : 

^  And  the  said  Joseph  Sinclear,  in  court  here,  by  his  atlomeyy 
comes  and  defends  the  wrong  and  injury,  when  iic,  and  says,  that 
the  said  Luther  Dixon^  from  having  and  maintaining  his  said  ac- 
tion against  him,  ouglit  to  be  barred,  because  he  says,  that  the  said 
Luther^  heretofore  to  wit  at  the  county  court  begun  and  holdet» 
at  Bnrlingtony  within  and  for  the  county  of  Cfnitendeo,  on  the 
last  Tuesday  of  March,  one  thousand  eight  hundred  and  twenty 
eight,  commenced  his  action  of  debt,  demanding  one  hundred 
eighty  one  dollars,  and  fifty  eight  cents,  upon  the  snnie  identical 
judgement  in  said  declaration  mentioned,  and  that  such  pro- 
ceedings were  had  thereon,  that  the  said  county  court  at  their 
term  begun  and  holden  at  said  Burlington,  within  and  for  the  said 
county  of  Chittenden,  on  the  last  Tuesday  of  August,  one  lliou- 
sand  eight  hundred  and  twenty  nine,  recovered  judgement  in  said 
action,  that  the  said  Luther  from  having  and  maintaining  his  said 
action  should  be  barred,  and  that  the  said  Joseph  recover  his  cost ;. 
as  by  the  record  thereof  remaining  with  said  court  will  appear. — 
'  And  the  said  judgement  still  remains  in  full  force  and  effect,  not 
reversed,  v?)catcd,  nor  set  aside  ;  and  this  the  said  Joseph  is  ready 
tO' verify  ;  wherefore  the  said  Joseph  prays  judgement,  that  the 
said  Luther  from  havmg  and  maintaining  his  said  action  may  be 
barred,  and  he  recover  bis  cost.'' 

By  Charles  Adams^ 

.To  this  the  plaintiff* replied  as  follows : 

"  And  now  the  plaintiff  seith,  that  he,  by  reason  of  any  thing  ia 
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dafendant's  plea,  by  him  above  pleaded,  ought  not  to  be  precluded  CHiTrENncM, 
from  baviog  and  maintaining  bis  aforesaid  action  thereof  against    "'TS^' 

tl^e  said  defendant,  because  he  saith,  that,  though  true  it  is,  that 

such  judgement,  as  is  set  forth  in  said  plea,  was  rendered  in  fa-      ^^^^^ 
▼or  of  the  said  defendant  at  the  term  of  the  county  court  in  that    SincieaF. 
behalf  in  said  plea  alleged,  yet  said  judgement  was  not  had  or  ren* 
dered  upon  the  merits  of  said  action,  nor  any  plea  involving  the 
same,  but  was  rendered  upon  a  verdict  given  on  an  issue  taken  on 
a  certain  dilatory  plea  to  the  said  action  pleaded  by  the  said  Jo* 
Mph  in  the  court  aforesaid,  and  the  replication  thereto,   which 
said  plea  of  the  said  Joseph  was  in  the  words  and  figures  following  : 
**  And  now  the  defendant  in   court  here,  by  his  attorney,  comes 
^nd  defends  the  wrong  and  injury,  when  &^c.,  and  says,  that  the 
said  Luther^  from  having  and  maintaining  his  said  action  ought  to 
be  barred,  because  be  says,  that  the  said  judgement,  upon^hich 
the  svkidLuiher  has  declared,  was  rendered  in  an  action  brought 
by  the  said  Luther^  as  endorsee  of  a  note  originally  given  by  2ie    ' 
said  Joseph  to  one  Daniel  Clark,  and  by  him  endorsed  to  the  said 
Luther  ;  and  that  before  any  endorsement  of  the  said  note,  the 
said  Daniel  was  indebted  to  the  said  Joseph^  in  the  sum  of  two 
hundred  and  twenty  dollars,  which  the  said  Joseph  intended  to  ap- 
ply, so  far  as  to  satisfy  and  annul  the  said  note,  and  that  while 
the  said  suit  was  pending,  to  wit,  on  the  28th  day  of  March  1836, 
it  was  mutually  agreed  by  and  between  the  said  Joseph  on  the 
one  part,  and  the  said  Luther  Dixon^  and  the  said  Daniel  Clark, 
that,  a  judgement  shotild  be  entered  in  the  suit,  in  favor  of  the  said 
Luther  J  against  the  said  Joseph,  for  the  full  amount  of  said  note  for 
damages,  and  the  cost,  and  that  the  execution  should  lie  until  the 
first  day  of  June,  1826 ;  and  that  all  the  claims,  matters  and  things, 
and  controversies  existing  between  the  said  Daniel  Clark  and  the 
said  Joseph  should  be  submitted  to  the  award  and  final  determin- 
ation of  Thomas  D.  Rood,  Truman  Barney  and  Rosvvell  Butler, 
and  if  the  said  Butler  could  not  or  would  not  attend,  to  William 
Barney,  in  the  room  of  the  said  Roswell  Butler  ;  and  that  the 
amount  of  said  award,  if  in  favour  of  said  Joseph,  should  be  en- 
dorsed upon  the  said  judgement ;  and  (hat  the  said   arbitrators 
meet  at  the  house  of  E.  D.  Hubbell  in  Jerico,  on  the  first  Wed- 
nesday of  May,  1826,  and  make  and  publish  their  award  in  the 
premises,  on  or  before  the  first  day  of  June,  1826 — which  said 
agreement  was  made  in  writing,  and  signed  by  the  said  Joseph  and 
the  said  Daniel  and  Luther.     And  the  said  Joseph  avers,  that  in 
pursuance  of  said  agreement,  he  withdrew  his  pleas  in  said  suit,  and 
submitted  a  judgenrent  to  be  entered  against  him  for  the  amount 
of  the  said  note,  and  the  cost,  which  is  the  same  judgement  on 
which  the  said  Luther  has  declared.     And  the  said  Joseph  avers 
that  more   than  twenty  days  before  the  said  first  Wednesday  of 
Hay,  1826,  he  delivered  to  the  said  Dixon  vl  specification  of  his 
said  claims  against  the  said  Daniel  Clark,  to  wir,  on  the  tenth  day 
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CBiTTENDEif,  of  April,  1826,  amouniing  to  the  sum  of  two  hundred  and  twea- 
Tm.^'     ty  dollars,   and  that  the   same  was,    and  still  is,  due  and   owing 

, from  the  said  Daniel  Clark.     And  the  said  Joseph  further  avers, 

^rff!"  ^'^^^  ^'^®  ^^^^  prbitrators  met  on  the  said  first  Wednesday  of  May, 
Binciear.  1826,  whcn  the  said  Joseph  appeared  before  them,  with  his  said 
claims  and  witnesses,  and  was  ready  to  examine  and  adjust  the 
same,  and  by  agreement  of  parties  the  hearing  of  the  same  was 
adjourned  from  time  to  time  until  the  last  Monday  in  August,  1827, 
when  the  said  aibitrators  again  attended,  and  the  said  Joseph  ap- 
peared before  them,  with  his  claims  and  witnesses,  and  was  ready 
to  prove  and  support  his  said  claims  ;  but  the  said  Luther  and 
Daniel  wholly  neglected  and  refused  to  proceed  therein,  and  re- 
fused to  allow  the  said  arbitrators  to  examine  the  said  claims  of 
the  said  Joseph^  or  to  make  any  award  thereon  :  by  reason  of 
which,  the  said  Joseph  was  prevented  from  ascertaining  the 
amount  due  to  him  from  the  said  Daniel ;  and  the  said  claims  still 
remain  wholly  unpaid.  And  the  said  Joseph  ever  has  been  and 
still  is  ready  to  have  the  same  examined  by  the  said  arbitrators,and 
take  their  award  thereon,  and  to  have  the  same  set  off  upon  the 
said  judgement  so  by  the  said  Luther  recovered  as  aforesaid  ;  all 
which  the  said  Joseph  is  ready  to  verify.  Wherefore,  he  prays 
judgement,  that  the  said  Luther ^  from  having  and  maintaining  bis 
said  judgement,  may  be  barred,  and  he  have  his  cost. 

By  Charles  Mams  .^^ 

l\<^  Unto  which  said  plea  of  the  said  Joseph^  the  said   plaintiff  filed 

his  replication,  in  the  words  and  figures  following :     "And'now 

the  said  Luther  Dixon  in  reply  to  the  plea  of  the  said  Joseph 
Sindear,  by  him  above  pleaded,  saith  that  be  from  having  and 
maintaining  his  aforesaid  action  against  the  said  Joseph  5tn- 
clear  ought  not  to  be  barred,  because  he  says,  that  though  true 
it  is,  that  the  said  judgement  upon  which  he  has  above  declared 
against  the  said  Joseph  was  rendered  in  an  action  brought  on  a 
certain  promissory  note  endorsed  by  the  said  Daniel  Clark  to  tlie 
said  Luther^  and  signed  by  the  said  Joseph ;  and  that  before  the 
rendition  of  final  judgement  in  said  action,  the  said  Joseph  preten- 
ded to  have  a  certain  claim  or  claims  against  the  said  Daniel,  and 
that  they  were  due  and  owhg  to  liim  from  the  said  Daniel  before  the 
time  of  the  said  endorsement  of  the  said  note,  as  aforesaid  ;  and 
further  declared  his  intention  to  plead  the'same  as  a  set  of!  to  the 
said  note  ;  and  that  the  said  Luther^  Daniel  and  Joseph  did  make 
such  agreement  in  relation  thereto  as  is  set  forth  in  the  said  plea 
of  the  said  Joseph,  to  wit,  that  the  said  claim  of  the  said  Joseph 
against  the  said  Daniel  should  be  submitted  to  the  award  and  de- 
termination of  Thomas  D.  Rood,  Truman  Barney  and  Roswell 
Butler,  and  in  place  of  said  Butler,  in  case  he  did  not  act  as  such 
arbitrator,  Williapn  Barney  ;  yet  the  said  Luther  saith  that  the 
said  Joseph  did  not  at  the  time  mentioned  in  his  said  plea,  nor  at 
anv  time  before  the  commencement  of  this  suit,  deliver  to  the  said 
Luther  and  Daniel  a  specification  of  bis  said  claims  against  the 
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Daniel,  nor  was,  or  haih  be,  the  said  Joseph^  ever  been  ready Chittewdbw 
and  willing  to  proceed  with  the  said  arbitration,  nor  to  have  the    *  ^]^7' 

same  submitted,  heard  and  determined,  agreeably  to   the  terms ^ 

of  the  said  agreement,  before  the  commencement  of  this  action  ;      ^''^" 


V8. 


but  on  the  contrary  thereof,  the  said  Joseph  did,  and  hath  ever  S'moiear. 
refused  and  neglected  so  to  do,  to  wit,  from  the  rendition  of  said 
judgement  against  him,  the  said  Josephj  as  aforesaid,  to  the  time 
of  suing  out  this  writ ;  though  the  said  Joseph  was  often  reques- 
ted to  proceed  with  and  submit  the  said  claim  agreeably  to  the 
as;reement  above  mentioned,  and  though  the  said  Luther  and 
Daniel  were  ever  ready  and  willing  so  to  do.  And  this  the  said 
Luther  prays  may  be  inquired  of  by  the  country. 

By  Maeck  and  Bailey  and  Marsh" 

And  the  said  Joseph  thereupon  joined  the  issue  tendered  by  the 
said  replicatioD  ;  and  a  jury  being  empannelled  and  sworn  to  try 
the  said  issue,  the  same  was  committed  to  them,  and  the  said  jury 
returned  their  verdict  into  court,  that  the  plaintiff  ought  to  be  bar* 
red  ;  and  the  said  verdict  being  accepted  by  the  said  county  court, 
judgement  was  thereon  rendered,  that  the  plaintiff  should  be  bar- 
red from  having  or  maintaining  bis  aforesaid  action  thereof  against 
the  said  Joseph^  and  tl:at  the  said  Joseph  should  recover  bis  costs ; 
which  is  the  same  judgement  set  forth  by  the  defendant  in  his 
said  plea  to  the  plaintiU's  present  action.  All  which,by  the  record 
of  said  court,  yet  with  said  court  remaining,  will  mure  fully  and  at 
large  appear.  And  the  said  Luther  avers,  that  after  the  rendition 
of  said  judgement,  and  before  the  commencement  of  this  action, 
to  wit,  on  (he  ninth  day  of  March,  A.  D.  1830,  at  Essex,  in  said 
county,  they,  the  said  Luther  and  the  said  Clark,  did  propose  and 
ofler  to  the  said  Joseph  to  submit  the  said  Joseph's  claims  against, 
and  controversies  with,  the  said  Clark,  according  to  the  said 
agreement  in  defendant's  plea  mentioned,  to  the  award  and  deter- 
mination of  the  said  arbitrators  mentioned  in  defendant's  said 
plea ;  and  then  and  there  requested  the  said  Joseph  to  appoint  a 
time  and  place  when  and  where  he  would  attend^to  the  submit- 
ting of  the  said  claims  and  controvercies  to  the  said  arbitrators 
named  in  the  said  plea,  according  to  the  agreement  in  said  plea 
set  forth,  or  to  suffer  the  said  Dixon  and  Clark  to  appoint  a 
lime  and  place  for  that  purpose  ;  but  the  said  Joseph^  then  and 
there,  wholly  refused  and  neglected,  and  ever  since  hath  and  still 
doth  neglect  and  refuse,  to  appoint  any  time  and  place  for  submit- 
ting the  said  matters  to  the  said  arbitrators,  or  to  suffer  the  said 
Dixon  and  Clark  so  to  do.  And  said  Dixon  avers,  that  he  and 
the  said  Clark,  at  the  time  of  making  the  said  offer  and  proposal 
to  the  said  Josepk,  were,  and  ever  idnce  the  rendition  of  the  judge- 
ment by  defendant  above  pleaded,  have  been  ready  and  willing  to 
submit  the  said  matters  to  the  said  arbitrators  according  to  the 
true  intent  aud  meaning  of  the  said  agreement,  if  the  said  Joseph 
would   consent  thereto.     All  which  the  said  iMther  is  ready  to 
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CHtTTENDEN,  verifj  :  wherefore,  be  prays  judgement  for  his  debt,  together  with 

^'iim^'     iii^  damages  by  him  susiaiiied,  to  be  adjudged  to  him. 
— : By  Bailey  and  ManhJ* 

V*.  The  defendant  demurred,  and  plaintiff  joined  in  demurrer. 


Sinclear. 


After  argument  by  Bailey  fy  Marshy  for  plaintifT,  and  Adami, 
for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Phelps,  J. — This  case  comes  before  us  oo  denourrer,  and  up- 
on a  state  of  pleadings  somewhat  complicated,  especially  as  the 
replication  contains  a  recital  of  the  pleadings  in  a  former  action 
between  these  parties.  As  the  demurrer  was  intended  to  draw  in 
question  the  efiect  of  all  the  proceedings  in  the  former  suit,  as 
well  as  in  this,  it  may  conduce  to  a  more  correct  understanding  of 
the  questions  raised  by  the  pleadings,  to  arrange  (he  case  in  the 
order  of  time  in  which  the  various  questions  arose. 

The  plaintiff,  it  appears,  recovered  a  judgement  against  the  de- 
fendant,at  the  March  term  of  Chittenden  county  court,  A.D.  1826, 
for  the  sum  in  all  of  $181,58.  But  it  further  appears,  that  ibis 
judgement  was  entered  by  mutual  consent,  and  subject  to  the 
award  of  arbitrators,  upon  certain  claims  pleaded  in  offset  by  the 
defendant.  The  arbitrators  failed  to  make  any  award  in  the 
matter,  and  without  any  such  award,  the  plaintiff,  at  the  March 
term  of  said  court,  A.  D.  1828,  brought  his  action  of  debt  on 
said  judgement.  The  defendant  defended  the  action,  and  plead* 
ed,  in  substance,  that  the  judgement  was  rendered  upon  the  con- 
dition above  stated,  and  that  he  was  ready  ailc]  willing  to  proceed 
with  the  arbitration,  but  that  the  plaintiff*  refused  to  proceed  with 
it.  The  plaintiff*  replied,  admitting  the  agreement,  but  denying 
that  the  defendant  was  ready  or  willing  to  proceed  with  the  arbi- 
tration, and  alleged  that  he  refused  to  do  so,  although  requested. 
Upon  this,  issue  was  joined,  and  found  for  the  defendant,  and 
judgement  wi|s  rendered  accordingly. 

Subsequently  to  this,  viz.  at  the  March  term  of  said  court,  A.  D. 
1830,  this  suit  was  brought  by  the  plaintiff^,  being  a  second  action 
of  debt  upon  the  same  judgement.  The  defendant  now  pleads 
in  bar  the  judgement  in  the  former  action  ;  and  the  plaintiff*,  io 
avoidance  of  that  plea,  replies,  setting  forth  the  pleadings  in  that 
suit,  as  shewing  the  grounds  on  which  that  decision  was  bad,  and 
avers  an  ofi*er  oo  his  part  to  the  defendant  to  submit  the  subject 
of  the  set  off  to  the  arbitrators  named,  and  a  refusal  on  the  part  of 
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ibe  defendant  so  (o  do.     To  iliis  replication,  ihe  defendant  dc-  ^  j^w^*"*"' 
morsy  and,  upon  these  pleadings,  the  question  arises   as  to  the       ib32.  ' 
sofficieocy  of  the  plea,  in  the  first  place,  and  secondly,  as  to  tlie  ""Tju^H 
sufficiency  of  the.repltcation.  •  binctear. 

The  objection  to  the  plea,  in  the  present  instance,  is,  that  it  does 
not,  on  the  face  of  it,  show  a  judgement  whicli  is  to  be  regarded 
as  «  judgement  on  the  merits  of  the  cl^tm,  and,  of  conrse,  a  bar  to 
the  present  action. 

The  piea  states,  the  bringing  of  the  pi-evious  suit  by  the  plain* 
tiA,  for  the  same  cause  of  action,  and  that  ^  such  proceedings 
were  had,  that  said  court  rendered  judgement,  that  the  said  Lu- 
iher  frofii  having  and  maintaining  his  suit  ought  to  be  barred,  and 
that  the  said  J^^seph  recover  liis  costs." 

It  IS  contended,  that  a  judgement  in  these  terms  is  not  a  bar  to 
•  future  proceeding,  for  the  same  cause  of  action — that  the  term 
**  bar"  or  **  barred"  is  not  a  technical  word,  except  as  a  generic 
term  designating  a  certain  kind  of  pleas — thai  it  is  not  adopted, 
in  the  precedents  of  pleading,  nor  is  it  the  appropriate  language 
of  a  record.  It  is  admitted,  however,  that  this  is  the  usual  iorm  in 
our  courts  of  entering  a  judgement  for  the  defendant,  upon  a  plea 
in  bar.  If  this  admission  be  correct,  it  becomes  a  very  serious  en- 
qutry»  whether  it  be  or  be  not  a  proper  mode  of  entering  judge* 
ment  in  such  case,  and  whether,  through  the  unskiifulness  or  in- 
aecuracy  of  the  ministers  of  justice,  the  proceedings  of  our  courts 
of  justice,  for  a  period  which  may,  and  probably  does,  extend  to 
the  very  organisation  of  those  courts,  are  .to  be  regarded  as  hav- 
ing lost  their  appropriate  decisive  and  conclusive  character.  Very 
strong  reasons  certainly  are  required  to  justify  a  decision,  which 
proceeding  upon  technical  or  formal  groiHids  merely,  would  serve 
to  break  the  seals,  which,  through  immense  labtKir  and  expense, 
have  been  pbced  upon  a  fornnidaBle  mass  of  litigation. 

In  designating  the  appropriate  Ians;uage  for  a  record  of  judicial 
proceedings,  we  know  of  no  better  rule,  than  that  it  should  be  ex- 
pressed in  clear,  intelligible,  and  definite  language.  These  qual- 
ities may  be  derived  from  the  common  acceptation  of  words  io 
common  parlance,  or  from  a  precise  technical  import  affixed  to 
them  as  terms  of  art.  The  term  bar  or  harred^  whether  we 
consider  it  as  a  mere  technical  term  or  not,  has,  when  used  in  its 
iegal  sense,  a  meaning,  not  only  comprehensive  and  definite, 
but  one  which  with  professional  men,  as  well  as  elsewhere,  is 
distinctly  apprehended.  It  implies  an  insuperable  obstacle-^an 
answer  to  a  claim,  satisfactory  and  conclusive.     The  use  of  th* 
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CHrrTSNDBirterro  bar,  as  designating  pleas  to  the  merits  of  the  action,  renders 
1832. '  it  peculiarly  proper  as  expressing  the  decision  of  a  court,  bad 
^^^  upon  the  merits,and  intended  as  a  final  determination  of  the  contro- 
versy. Its  introduction,  under  these  circumstancee,  gives  a  mean- 
ing to  the  language  of  a  decision,  which  it  might  not  otherwise 
have.  It  is  used  with  reference  to  its  settled  technical  import, 
and  as  excluding  the  supposition  of  any  evasion  of  the  merits  of 
the  controversy. 

It  is  said  that  the  established  form  of  such  a  judgement,  as  giv- 
en in  the  books  of  precedents,  is,  ^*  That  the  plaintifi  take  noth- 
ing by  his  bill."  This  is  indeed  the  usual  form  in  many  courts* 
But  this  phraseology,  aside  of  any  artificial  import  attached  to  it 
in  consequence  of  its  use  in  this  particular,  is  not  inconsistent^ 
with  the  supposition  of  an  abatement,  nonsuit,  or  demurrer.  It 
doe's  not,  ex  vi  termini,  negative  either ;  whereas,  the  term  barred, 
taken  in  its  settled  and  well  known  signification,  negatives  all.  If, 
therefore,  a  distinction  be  taken  between  the  two  modes  of  ex- 
pression, the  one  adopted  in  our  courts  is  the  most  significant  and 
the  least'  equivocal. 

It  is  further  remarkable,  that  the  ingenious  counsel,  who  disap* 
proved  its  use,  being  unable  to  discover  in  it  any  improper  or 
equivocal  import,  are  driven  to  condemn  it  as  unmeaning  and 
insensible,  and  this  for  no  better  reason,  than  that  some  elementa- 
ry writers  have  substituted  for  it  phrasology  less  explicit  and  un* 
equivocal. 

Ii  is  further  objected^  that  the  plea  does  not  shew,  that  the  par* 
ties  were  by  the  judgement  put  out  of  court.  If  we  are  right 
in  supposing  that  the  plea  sets  forth  a  judgeipent  on  the  merits, 
there  is  no  ground  for  this  objection*  The  plea  furtlier  states, 
that  judgement  was  also,  that  defendant  recovet  his  costs.  This 
part  of  the  judgement  negatives  the  supposition  that  there  were 
other  issues  to  be  disposed  of.  A  judgement  that  the  plaintiff  is 
barred,  and  that  defendant  recover  his  costs,  seems  to  dispose  of 
the  case,  and  the  parties  are  necessarily  out  of  court.  We  are 
therefore  ol  opinion,  that  the  defendant's  plea  is  sufficient. 

The  nextsubject  of  enquiry  is,the  sufficiency  of  the  repitcatioD. 
This  professes  to  set  forth  the  pleadings  in  the  former  case,  with 
the  view  of  shewing,  that  the  defence  there  urged  was  not  a  perma- 
nent bar,  but  of  a  temporary  nature ;  and  proceeds  to  aver  a  readi* 
ness,  on  the  part  of  the  plaintiff,  to  proceed  with  the  arbitration  as 
a  reason,  why  the  defence  relied  upon  on  the  former  occasion  ia 
no  longer  available. 
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ft  may  be  remarked  here,  that  it  is  the  effect  of  the  formerCaiTTsirsB* 
judgement,  and  not  its  correctnessy  which  we  are  called  upon  to      Tm^' 
consider.     Whether  an  agreement,  like  that  set  forth  in  tira  plea      ^^ — 
to  thai  action,  relating  to  matters  not  necessarily  involved  in  the     ^.^^^^ 
]>laiotiff's«otion,  contemplating  an  endorsement  on  the  judgement, 
«iid  MIC  a  modification  of  ithy  the  act  of  the  Court,  and  not  enter- 
ed of  record,  but  resting  in  pais  between  the  parties,  is  to  be  con* 
»dered  as  afiecting  the  absolute  character  of  the  original  judge- 
ment, is  a  question  then  acted  upon,  and  which  is  not  now  open 
for  discussion.     But  the  question  now  is,  whether  the  defence  then 
relied  on  is  to  be  considered  as  temporary  in  its  character,  and 
ivbether  ihe  replication  shews  any  thing  lo  have  occurred  since  io 
remove  that  defence.     That  there  may  be  a  temporary  bar  teems 
$o  ibllow  from  the  doctrine  laid  down  in  some  of  the  books,  that 
some  defences,  which  are  temporary  in  their  character,  as  that 
the  plaintiff  is  an  alien  enemy,  may  be   pleaded  in  bar.     Why  a 
plea,  which  goes  merely  to  the  temporary  disability  of  the  plainiiff, 
should  have  been  regarded  as  a  proper  plea  in  bar,  is  not  easy  to 
be  esplained.     It  is  sufficient  thai  it  is  so,  and  the  necessary  infer- 
ence is,  that  the  defence  can  be  made  no  longer  than  the  disability 
exists.     Where  such  a  defence  is  relied  on,  it  is  most  obvious, 
that  the  defence  must  appear  to  exist  at  the  time  it  is  ^pleaded. 
The  oittcf  probandi  is  undoubtedly  on  the  defendant  lo  show  its 
continuance  ;  but  if  judgement  is  rendered  for  the  defendant,  and 
the  plaintiff  brings  a  new  action  for  the  same  cause,  it  is  evident 
<hat  the  judgemeat  changes  the  burden  of  proof,  and  the  plaintift 
must  rebut  the   efiect'.o/  the  judgement,  by  shewing  the  bar  to 
bare  been  Temoved* 

Admitting  the  defence  to  this  claim  to  have  been  a  temporary 
bar,  the  question  arises,  has  it  been  removed? 

There  are  two  points  of  view,  in  which  the  agreement,  con- 
nected with  the  original  judgement  in  this  case,  may  he  regarded. 
The  one  is  as  a  condition  or  qualification  of  that  judgement,  as  in 
^becaseof  a  judgement,  with  a  reference  to  arbitrators  to  ascertain 
damages.  In  this  case,  the  judgement  is  not  perfected  nor  com- 
plete, imtil  their  report  is  received  and  judgement  perfected  ac- 
cordingly. If  this  is  to  be  considered  as  that  case,  it  follows,  that 
the  judgement  is  not  to  be  enforced  by  action  of  debt  in  any  court. 
it  remains  as  lis  pendens  in  the  court  where  the  proceeding  is 
bad,  subject  to  the  control  of  that  court  alone ;  and  the  remedy 
for  the  plaintiff,  in  case  the  hearing  before  arbitrators  is  prevented, 
is  to  apply  to  that  court  to  vacate,  both  the  judgement  and  the 
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CBITTKRDE9,  reference,  and  proceed  with  his  action.     It  is  evident,  that  the 
1832. '     proceeding,  in  such  case,  is  not  at  an  end  ;  that  no  other  court  cai» 

"^Dixbo  ^^^^®  jurisdiction,  and  that  debt  cannot  of  course  be  brought  on 
Sinciear  ^^^  proceedings.  In  this  point  of  view,  it  is  apparent,  that  notlK' 
ing  shoil  of  perfecting  the  judgement  would  avail  the  plaintiff. 
The  mere  readiness  to  proceed  with  the  hearing  before  arbitrators 
is  not  sufficient.  The  replication,  therefore,  upon  this  supposition 
is  insufficient. 

The  other  point  of  view  in  which  the  case  may  be  regarded  is 
this.  The  original  judgement  may  be  supposed  to  be  absolute  ii> 
its  terms^  having  no  allusioo  to  the  subject  of  the  arbitration,  and 
the  agreement  between  the  parties  to  be  a  mere  matter  in  pais^ 
made  with  reference  to  a  satisfaction  of  the  judgement.  In  this 
point  of  view,  it  might  be  questionable,  whether  the  agreement 
would  operate  to  bar  the  plaintiff's  remedy  on  bis  judgement,  any 
farther  than  it  might  su^end  that  remedy  unttlthe  time  limited  foe 
the  arbitrators  to  make  their  awarit  bad  expired.  Were  that 
question  now  open  for  ffiseussion,  it  might  perhaps  be  urged,  that 
the  breach  of  that  agreement  would  not  affect  the  validity  of  the 
judgement ;  but  that  when  the  time  limited'had  expired,  the  plain- 
tiff might  have  execution  of  his  judgement,  and  the  defeiidani. 
would  be' drivefi  to- his  remedy  for  the  breach  of  the  agreement.^ 
In  accordance  with  this  doctrine,,  it  might  be  further  urged,  that 
the  agreement  created  a  mere  temporary  bar,  existing  so  long^ 
and  no  longer,  than  the  agreement  continued  in  force.  Certain  h 
is  however,  tliat  the  willingness  or  readiness  of  either  party,  to 
perform  the  agreement  after  that  time,  could  not  affect  the  validi- 
ty of  the  judgement.  Adopting^  for  die  sake  of  argi»ment,,  this- 
view  of  the  subject,  and  treating  the  agreement  as  a  temporary 
bar,  we  are  still  forced  to  consider  the  bar  as  removed,  when  the 
agreement  expired.  That  agreement  expired  on  the  first  day  of 
June,  A.  D.  1826,  the  time  limited  for  the  arbitrators  to  make 
their  award.  At  that  period,  their  power  ceased,  and  the  sub-> 
mission  was  at  an  end.     Subsequent  to  this,  to  wit,,  at  March  term,. 

1828,  the  plaintiff  hrought  the  second  action,. and  at  August  term,. 

1829,  the  judgement  was  rendered  which  is  relied  upon  by  the 
defendant  as  a  defence  in  this  suit.*  That  judgement  was,  at  all 
events,  conclusive  of  the  controversy  asit  then  stood  :  it  still  remains 
in  full  force,  and*  with  all  its  incidents.  It  is  not  competent  for  us  to 
revise  or  reverse  it ;  nor  can  we  avoid  its  conclusive  effect  upoa 
the  plaintiff's  claim.  If  the  plaintiff's  argument  be  correct,  the 
former  judgement  was  wrong  |  but  if  so,  it  cannot  now  be  remedied,. 
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Nor  is  the  case  altered  by  the  subseqaent  offer,  on  the  part  of  the  Chitte!idei«, 

,  ,  January, 

plaiqtiffi  to  submit  anew  the  matters  in  controversy, agreeably  to  the       1832. 
fermer  agreetnent.    That  agreement  was  at  an  end,  and,  as  is  to  be      m^ 
inferred  from  the   pleadmgs,  by  the  plaintiS's  own  act ;  and  no     giQ^^^ar. 
subsequent  profier  of  bis  could   revive  it,  or  afiect  either  of  the 
former  judgements.    That  being  the  case,  the  replication  shows 
notbing  material  to  have  occurred,  since  the  rendition  of  the  for- 
mer judgement ;  and  the  result  is,  that  the  replication  is  insuffi- 
cient, and 

Judgement  must  be  for  the  defendant. 


Caltiii  French  Vi*  James  Smixh  and  James  Smith,  Jr.         wiNDsom 

February, 
A  plaintiff  win  in  no  case  be  compelled,  for  the  insuflficiency  of  his  evidence,  to  be-         IoS7. 
eome  nonraited  on  trial. 

In  an  action  for  malicious  prosecotioni  the  queefiontff  probable  cause  is  sometimea 
whoUy  a  <iueatioA  of  laWi  bat  more  frequently  a  mixed  question  of  law  and  fact. 

To  constitute  probable  eauee  in  such  a  case,  the  facts  and  circttmstances,  on  whicli 
the  defendant  proceeded,  must  have  afforded  him  a  reasonable  ground  to  believe  the 
plaintiff  guilty  of  the  offence  charged.  And  statements  made  to  the  defendant  by 
third  persons,  if  tfaey  have  an  important  bearing  on  the  question  of  guilt,  and  appear 
<obo  entitled  to  credit  are  to  bo  reckoned  among  such  facts  and  circumstances. 

It  is  a  saflBcient  cause  for  granting  a  new  trial,  that  one  of  the  jurors,  preirious  to  the 
trial,  had  formed  and  expressed  an  opinion  on  the  merits  of  the  cause,  in  farorof 
the  party  who  euccseded^ 

This  was  trespass  on  tlie  case  for  a  malicious  prosecution.  By 
the  report  of  the  trial,  which  was  had  before  the  Supreme  Court, 
at  their  June  term  for  this  county,  in  A.  D.  1825,  the  case,  so  far 
as  there  is  occasion  to  state  it,  appeared  to  be  in  substance  as  fol- 
lows :^-In  A.  D.  1816,  the  defendant,  James  Smithy  Jr.  fttkughi  a 
school  in  the  neighborhood  of  the  plainiifi's  father,  at  which  the 
plaintiBT  attended  as  a  scholar.  Said  defendant  owned  a  yellow 
boxwood  scale,  of  the  description  called  6t(fi^erV«caIe,  which  be 
kept  in  the  school  bouse  for  purposes  of  instruction.  An  unfriend- 
ly feeling  existed  between  the  defendants  and  tlie  family  of  Mr. 
French,  the  plaintiff's  father,  which  soon  excited  a  spirit  of  hos- 
tility against  the  teacher  and  his  schooL  In  this  spirit  the  plain- 
tiff participated.  While  the  difficulty  continued,  the  school  house 
was  secretly  entered  in  the  night  time,  and  various  act^  of  mischief 
were  committed  upon  the  house  and  furniture,  with  the  apparent 
intention  of  breaking  up  the  school :  from  which  time  the  scale 
disappeared. 

*Se0  note  tu  the  case  of  Cfiddingt  ts.  Mtmson,  ante  p,  308. 
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Wt»Tm6ti, 
FeBruary, 
1827. 

French 

vs. 

fiAilhetal. 


About  four  years  afterwards  two  or  three  persons  informed  the 
defendants,  that  they  had  seen  the  plaintifi  in  possession  of  a  scale 
very  nearly  resembling  this,  and  oneof  tbecu  intimated  his  belief 
that  it  was  the  same.  And  it  being  known  that  the  party  who 
committed  the  mischief  at  the  school  house,  as  aforesaid,  included 
^me  of  Mr.  French's  family,  the  defendants  thereupon  preferred 
d  complaint  against  the  plaintiff,  in  consequence  of  which  he  was 
arrested  on  a  charge  of  having  stolen  said  scale.  Being  brought 
to  trial  before  a  justice  of  the  peace,  he  proved  that  he  bad  hon- 
estly purchased  the  scale  which  had  been  seen  in  bb  possession, 
and  which  was  of  a  diOerent  colour  from  the  one  alleged  to  have 
been  stolen  ;  and  produced  evidence  tendrng  tor  prove  the  destruc- 
tion of  tlie  yeUow  scale,  as  part  of  the  mischief  committed  in  the 
school  house.  He  was  therefore  acquitted.  In  the  trial  of  this 
action  it  further  appeared,  that  at  the  time  of  the  plaintiff's  arrest, 
and  before  he  was  brought  to  trial,  the  defendant,  James  Smith,  jr. 
saw  and  examined  the  brown  scale  in  the  plaintiff's  possession,  and 
that  the  other  defendant  also  saw  it  in  the  course  of  that  trial. 
But  this  showing  was  accompanied  by  evidence,  that  on  such  ex- 
amination of  the  brown  scale,  a  person  present  pointed  out  certain 
obscure  ink-spots  upon  it  corresponding  with  those  said  to  have 
been  on  the  one  lost,  and  suggested  his  suspicions  that  it  had  beea 
stained. 

The  plaintiff  having  adduced  evidence  tending  to  show  express 
malice  in  the  defendants,and  having  rested  his  case,  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  failed  to 
sliow  a  want  of  probable  cause  for  the  prosecution.  This  motion 
was  overruled  by  the  court,  and  the  trial  proceeded. 

In  the  coarse  of  their  charge  to  the  jury,  the  court  advanced 
the  following  proposition,  to  which  the  defendants  excepted  : — 
*^  That  every  man  who  prosecutes  on  the  strength  of  the  story  of 
another,  which,  if  true,  would  furnish  probable  cause,  runs  the 
hazard  of  the  story  proving  false  or  unfounded  ;  for  it  is  not  law, 
that  falsehood  and  error  can  be  moulded  into  a  justification 
through  the  interveniron  of  another."  The  jury  returned  a  ver- 
dict for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  because  one  of  the  ju- 
rors had,  at  a  previous  term  of  the  court,  formed  and  expressed 
an  opinion  on  the  merits  of  the  cause,  which  was  in  accordance 
with  the  verdict.  This  motion  was  supported  by  the  affidavits  of 
two  witnesses,  swearing  to  declarations  of  the  juror  expressive  of 
a  strong  opinion  in  favor  of  the  plaiciiff,  and  by  the  affidavits  of 
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the  defeadants,  showing  their  ignorance  of  the  fact  until  after  the  ^J^^^^* 
trial.     On  the  other  side  the  affidavit  of  the  juror  was  produced,       1827. 
in  which  be  denied  having  formed  such  previous  opinion,  or  having     French 
uttered  the  declarations  imputed  to  him.  Smith'etai. 

The  defendants  also  insisted  on  their  right  to  require  a  non- 
suit, for  the  cause  assigned  at  the  trial,  and  moved  to  have  the  ver- 
dict set  aside  and  a  nonsuit  entered.  Upon  these  motions,  and 
the  exception  to  the  charge,  the  cause  was  now  heard. 

After  argument,  the  opinion  of  the  Court  was  delivered  to  the 
following  effect,  by 

RoTCE,  J. — In  this  case  two  principal  questions  are  presented  i 
Is^  Whether  the  verdict  should  be  set  aside  and  a  nonsuit  enter- 
ed }  and  2nd.  Whether  a  new  trial  should  be  granted,  either  for  a 
misdirection  to  the  jury  in  point  of  law,  or  for  the  matter  disclosed 
in  relation  to  one  of  the  jurors.. 

The  motion  for  a  nonsuit  necessarily  supposes  the  question  of 
probable  cause,  in  this  kind  of  action,  to  be  solely  a  question  of 
kw,  for  the  decision  of  the  Court.  And  it  is  so,  when  it  depends 
wholly  on  the  evidence  of  records,  or  written  documents,  as  also 
when  there  is  no  conflict  of  evidence,  nor  ground  of  dispute  as  to 
the  facts  proved. — 1  Wih,  232  ;  Bray.  152.  But  in  general,  if 
tlie  evidence  relating  to  this  question  rests  in  parol  testimony,  and 
especially  if  there  is  such  evidence  on  both  sides,  it  then  become.* 
a  mixed  proposition  of  law  and  fact.  Whether  the  circumstances 
relied  on  to  show  the  cause  for  prosecuting  to  have  been  probable, 
or  not  probable,  are  true  and  existed,  is  a  matter  of  fact  for  the 
jury  to  find ;  but  whether,  supposing  them  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law  for  the  Couit. — 1  T.  /{.  545* 
And  in  a  case  where  there  is  confessedly  no  evidence  tending  to 
negative  the  existence  of  probable  cause,  the  court  should  of 
course  decide  that  the  plaintiff  has  failed,  in  a  point  essential  to  his 
right  of  recovery.  There  is  no  occasion  to  determine,  whether 
in  this  instance  the  want  of  probable  cause  was  sufficiently  shown, 
or  whether  the  evidence  was  of  a  character  for  the  court  to  pronounce 
upon,since  we  are  of  opinion,  upon  more  general  grounds,  that  the 
motion  ought  not  to  prevail. 

The  alleged  right  of  the  court  to  order  a  nonsuit  on  trial,  is  to 
be  distinguished  from  the  practice  of  entering  up  judgement,  oi 
in  case  of  a  nonsuit^  which  in  England  has  its  origin  in  the  statute 
of  14  Creo.2,  c.  17,  and  in  this  state  is  commonly  founded  on  the 
general  rules  or  special  orders  of  the  court,  as  in  case  of  ordering 
bail,  and  the  like }  because,  in  all  cases  of  the  latter  description, 
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^ebnMnf    ^^^^^  '*  "^  doubt  but  the  court  is  lo  act  withoiU  feference  to  the 

18S7.       will  of  the  party.     But  a  nonsuit^   in  its  legal   and   appropriate 

French     scnse,  imports  a  voluntary  act  of  the  plaiatifi*,  in  withdrawing  bis 

Smith  et  &1  sppearance  to  the  suit ;  and  notwithstanding  the  very  frequent 
mention,  in  the  English  books,  of  nonsuits  said  to  be  directed  on 
trial,  we  are  not  satisGedi  that  the  courts  of  that  country  have  ever 
asserted  the  right  of  enforcing  a  nonsuit,  while  the  plaintiff  insis* 
ted  on  proceeding  to  a  verdict. — 1  Sdlon's  P.  464;  2  Tidd's 
P.  798  ;  2  T.  A.  281.*  Much  less  do  we  find,  what  appears  to 
have  been  often  decided  in  New-York,  that  at  common  law  the 
refusal  to  order  a  nonsuit  was  ever  considered  such  a  denial  of 
right  to  the  defendant,  that  a  writ  of  error  would  lie  to  correct  it. 
If,  however,  the  subject  were  to  be  regarded  in  the  light  of  rodre 
practice,  and  as  not  concluded  by  authority,  still  the  course  con- 
tended for  could  not  be  generally  beneficial,  except  under  a  sys- 
tem of  jurisprudence  which  regularly  admits  but  one  trial  in  a 
cause.  In  this  state,  where  the  right  of  review  is  given  by  stat- 
ute, a  nonsuit  should  not  be  ordered  at  the  first  trial,  as  the  plain- 
tiff* may  be  able  to  supply  the  defects  in  his  first  proofs ;  nor  at  the 
last,  because  public  policy  will  then  require  that  the  controversy 
should  be  ended. 

From  that  portion  of  the  charge  which  has  been  certified  to  us, 
in  connexion  with  the  particular  clause  excepted  to,  it  is  evident 
that  the  instructions  to  the  jury  were  directed,  with  much  preci- 
sion and  (perspicuity,  to  all  the  different  features  of  the  case,  aad 
that  the  rules  of  law  usually  applied  to  the  action  were  correctly 
stated.  And  if  in  the  end,  those  instructions  were  duly  observed 
and  followed  by  the  jury,  there  is  no  ground  M  question  their  ver- 
dict. But  as  the  proposition  to  which  exception  is  taken  may 
have  had  a  decisive  influence  in  the  case,  it  becomes  necessary 
to  notice  it.  The  principle  advanced  goes  to  exclude  all  infor- 
mation received  from  others,  if  it  turns  out  to  be  (Use  or  unfoun- 
ded, from  furnishing,  or  aiding  to  furnish,  probable  cause  for  in- 
stituting a  prosecution.  This  we  cannot  admit.  It  must  be  suffi- 
cient if  the  party  has  a  reasonable  ground  of  belief  at  the  time  of 
acting.  In  a  previous  part  of  the  charge,  the  court  had  defined 
probable  cause  to  be  "  an  honest  belief,  founded  on  the  existence 
of  such  facts  as  will  warrant  an  unprejudiced  mind  in  the  conclu- 
sion, that  the  person  accused  is  guilty  of  the  crime  with  which  he 
is  charged."  And  in  order  to  reconcile  this  definition  with  the 
subsequent  doctrine,  it  is  necessary  to  hold,  that  statements  made 
to  the  prosecutor,  with  whatever  appearance  of  sincerity  and  truth, 

*Sm  to  Um  mum  cffeet  6  Piel.  118  ;  3  CfrnnL  Vi^^R^forUr, 
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are  not  to  be  reckoned  among  die  facts  on  which  his  belief  may  be  ^^^^^* 

formed.     But  this  would  be  to  exclude  the  common  and  principal  issr. 

loondation  of  belief,  and  to  require  little  less  than  absolute  knowl-  i^'iench 


vs. 


®^B®-  ^  Smith  ct  al. 

The  position  on  which  I  have  commemed  may  be  thought  to 
derive  support  from  the  case  of  Ueuhtt  vs.  Crutchley^  5  Taunt. 
277.  It  was  there  decided,  that  the  opinion  of  counsel,  to  whom 
the  prosecutor  had  submitted  a  statement  of  the  transaction,  and 
who  advised  the  prosecution,  did  not  furnish  a  probable  cause. 
But  the  case  discloses  the  most  conclusive  evidence  of  express 
malice,  and  shows  the  prosecutor  to  have  been  all  the  time  con- 
scioos  that  the  plaintifi  was  perfectly  innoceni.  The  court  more- 
over place  much  stress  upon  the  fact,  that  the  case  laid  before  the 
counsel  was  false  or  overstated.  In  connexion,  however,  with  this 
case,  it  is  proper  to  notice  that  of  Snoto  vs.  Allen^  1  Stark.  C. 
502.  That  was  case  for  maliciously  suing  out  execution  and 
arresting  the  plaintiff,  after  his  bail  had  been  taken  in  execution 
for  the  same  debt.  Previous  to  the  arrest,  the  defendant's  attor- 
ney was  cautioned  not  to  proceed  ;  but  relying  on  Higgins*  case, 
Cro.  J.  320,  ai^  the  opinion  of  a  special  pleader,  he  persisted  in 
bis  course,  and  ibe  plaintiff  was  committed  to  prison.  Ld,  EHen- 
boroughy  says, — "  How  can  it  be  contended  here,  that  the  defen- 
dant acted  maliciously^  he  acted  ignorantly^^  Again  he  says, — 
^  He  was  acting  under  what  he  thought  was  good  advice,,  and  un- 
less you  can  show  that  he  was  actuated  by  some  purposed  mal- 
ice, the  plaintiff  cannot  recover." 

The  doctrine  of  the  charge  would  be  less  objectionable,  if  limit- 
ed to  those  cases  where  express  malice  in  the  prosecutor  is  clear* 
ly  proved;  and  perhaps  it  was  advanced  in  this inslant^e  with  in- 
tended reference  to  such  cases  alone.  But  even  this  would  re- 
quire a  distinction  which  seems  not  to  have  been  hitherto  recog- 
nized. For  it  is  laid  down  in  Johnston  vs.  Sutton^  1  T.  R.  545,. 
a  case  which  was  much  considered,  that — "  a  man,  from  a  ma- 
Kcious  motive,,  may  take  up  a  prosecution  for  realguilt,  or  he  may,, 
from  circumstances  which  he  really  believes,  proceed  upon  appa* 
tent  guilt ;  and  in  neither  case  is  he  liable  to  this  kind  of  action."^ 
V  It  is  settled  in  this  Court,  that  the  matter  alleged  in  relation  to 
ihe  juror,  if  established  by  due  proof,  is  a  sufficient  cause  for 
granting  a  new  trial. — Deming  and  WeVman  vs.  S.  and  E.  Hurl- 
burty  2  Chip.  45  ;  Brownell  and  Danforih  vs.  Reynolds,  decided 
in  Bennington  county  on  the  present  circuit.  And  notwithstand* 
ing  the  denial  of  the  Juror,  we  think  the  allegation  is  supported  by 
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Windsor,    the  affidavits.     He  must  be  supposed  (o  have  nisrecoHected.  of 

February  f  ,  ■  •  ' 

1827.  which  there  is  the  greater  probabilityi  since  be  admits  having 
IvenciT'  I'cid  conversations  respecting  the  suit.  —On  this  ground,  therefore, 
Sinirh  *et  III*  ^^^  ^^^  ^  misdircction  to  the  jury,  a 

New  trial  is  granted. 
Hutchinson  fy  Hubbard^  for  plaintiff. 
C.  Marshy  for  defendants. 


'^'^'"^'8'^''^'  ^ 


Windsor, 

February. 

1833. 


Charles  Dana  vs.  Marshall  Mason,  Jr. 

M  having  contracted  topf^Vform  a  job  of  work  by  a  specified  time,  for  which  lie 
to  receive  payment 'therefor  when  the  job  was  done,  applied  to  D,  and  statttd 
to  him  the  terms  of  the  contract,  and  requested  him,  D,  to  furnish  him  from  time  to 
time  with  goods  out  of  D's  store,  saying  he  wished  D  to  wait  for  his  pay  antil  be 
had  finished  the  job,  and  had  received  payment  tlierefor.  D  assented,  and  let  M 
have  good?,  from  time  to  time,  to  a  considerable  amount.  It  was  held  that  D  was 
entitled  to  his  pay  for  the  goods  so  delivered  as  soon  as  the  time  had  expired  within 
which  the  job  was  to  hava  been  performed,  though  M  had  not  completed  it,  nor 
received  payment  therefor. 

This  was  an  action  on  book  account^  and  came  before  this 
Court,  on  the  report  of  an  auditor  which  had  been  made  to  the 
county  court.  It  appeared  from  the  report  that  the  action  was 
brought  to  recover  for  certain  goods  and  merchandize  which  had 
been  delivered  from  time  to  time  to  the  defendant  under  the  fol- 
lowing circumstances  : — Prior  to  the  defendant's  taking  up  any 
of  the  goods  charged  in  the  account,  the  defendant  had  contract- 
ed to  build  the  whole  oi  a  part  of  a  certain  parsonage-house  in 
Woodstock,  and,  by  the  agreement  with  the  building-committee, 
was  to  finish  the  job  in  the  fall  of  the  same  year,  (i.  e.  1828,)  and 
was  to  receive  his  pay  when  it  was  done — the  committee  to  fur* 
nish  materials  ;  that  afterwards,  on,  or  near,  the  last  day  of  July, 
1828,  and  before  any  goods  were  taken  up  by  the  defendant*  th« 
defendant  told  the  plainiifi  he  had  made  said  contract,  and  in- 
formed him  particularly  of  the  terms  of  it, as  above  stated  ;  and  at 
the  same  time  told  the  plaintift,  he  should  want  to  get  goods,  from 
lime  to  time,  at  plaintiff's  store,  and  should  wish  plaintiff  to  wait 
for  his  pay  until  he,  the  defendant,  completed  said  job,  and  had 
gotten  his  pay  for  it ;  to  which  proposition  the  plaintiff  assented  ; 
and  afterwards,  from  time  to  time,  delivered  to  the  defendant  the 
goods  charged  in  the  account  exhibited,under  the  agreement  above 
stated;  that  the  defendant  entered  upon  the  performance  of  his 
contract,  and,  in  the  fall  of  1828,  finiabed  it,  excepting  the  window 
blinds,  for   which  the  commiuee   did  not  aeasonably  provide  ih9 
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tuaterials :  but  dw  dafeodant  made  and  hung  the  blinds  in  May^   ^^"'^^^"' 
IS29,  which  finished  said  job  as  defendant  had  contracted  ;  tiiat       ib32.  ' 
defeodani  did  not  make  a  settlement  with  the  eommittee  respecting      jy^ 
bisGOotract  uoti!Nov.,  1830,  when  he  receivedi  lor  the  first  time.      „^'' 
some  pay^ ;  that  be  bad  not  then  (at  the  time  of  the  a^dit)  receiv- 
ed all  bis  pay,  by  about  thirty  dollars;  ilurt  the  plaintiff  commenc- 
ed bis  action  on  the  6th  day  of  Februar}',  1830  ;  and  that  be  was 
one  of  the  subscribers  for  building  said  parsonage  bouse. 

Upon  these  facts,  the  auditor  reported  specially,  chat,  if  by  the 
legal  efiect  of  the  contract  so  made  between  the  plaioiifl  and  de- 
fendant, the  plaintifi's  right  to  demand  payment  for  the  goods  ac- 
crued at  the  expiration  of  the  time,  ('Hl>e  fall"  of  1828,)  within 
which  defendant  was  to  finish  said  building,  there  was  due  from 
defendant  to  plainiiffthesum  of  one  hundred  and  one  dollars  and 
fifty  eight  cents,  being  the  balance  of  the  account  and  interest 
thereon.  But  that  if  the  plaintifis  right  to  receive  payment  did 
not  accrue  until  the  defendant  should  have  obtained  his  pay  on 
said  building  contract,  then  there  was  nothing  due  on  account 
firom  defendant  to  plaintiC 

Th&  county  court  rendered  judgement  for  the  defendant,  and 
the  plaifitiir  reserved  the  case  Ah-  the  opinion  of  tliie  Court. 

After  «Tgumentby  Mar  Ay  for  the  plaintiff,  and  E.  Hutchinson^ 
Tor  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 
Baylies,  J. — If  the  plaintiff  sued  before  his  cause  of  action  had 
accrued,  the  judgement  of  the  county  court  must  be  affirmed. 
But  ii  the  plaintitfs  cause  of  action  had  accrued,  when  he  com- 
menced his  action,  the  judgement  of  the  county  court  must  be  re- 
versed, and  the  plaintiff  recover  tlie  sum  awarded.  The  law  is 
well  settled,  that  where  goods,  charged  on  book,  are  sold  on  a 
special  contract,  for  tlie  seller  to  wait  for  his  pay  a  certain  time, 
he  cannot  sustain  an  action  on  book  account,  until  the  i^me  of 
ciedit  agreed  upon  is  past ;  for  until  then,  the  seller's  cause  of 
action  does  not  accrue.  The  report  of  the  auditor  states.  \h^x 
the  defendant,  before  he  took  up  the  goods,  ''  had  contracted  lo 
build  by  job  the  whole,  or  a  part^of  the  parsonage  house,  in  Wood- 
stock, and,  by  agreement  with  the  building  commiuee,  was  to  fin-  ' 
ish  the  job  ip  the  fall  of  1828,  and  was  to  receive  bis  pay  for  the 
job,  wh«&  it  was  done  ;  the  said  committee  to  furnish  materials." 
And  the  report  also  states,  that  the  defendant  in  the  fall  of  1828, 
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finiabed  said  job,  excepting  ibe  window  blinds,  for  which  ihe  coni^ 
miiiee  did"  not  seasonably  provide  the  nnaterials  :  ibese  were  fin- 
ished i»  May,  1829.  If  the  building  committee  prevented  the 
defendant  performing  bis  contract,  by  riieir  negligence  in  finding 
materials  for  the  window  blinds,  the  defendant  was  entitled  to  his 
money  for  the  job  in  the  fall  of  1826,  the  same  as  tfaongb  the  job 
bad  been  completed. 

The  report  also  states,  <<  that  on  or  near  the  last  day  of  July^ 
1828,  and  before  any  goods  were  by  him  taken,  the  defendant 
tofd  the  plaintiff,  that  he  had  made  the  building  contract  aforesaid,, 
and  informed  iirm  particularly  of  the  terma  of  the  same,  as  above 
stated ;  and  thereupon,  at  the  same  time  said  to  the  phintift,  tha& 
lie  should  want  to  get  goods  from  time  to  time  at  platntiS  's  store, 
and  sirauld  want  to  have  phitfitifF  wait  for  bis  pay  for  the  goods 
until  the  defendant  should  get  said  job  done,  and  get  his  pay  for  it ; 
to  which  proposhion  the  plaintifTassented."  It  is  also  stated,  that 
all  the  goods  charged  in  plaintiff's  account  were  taken  up  on  this 
contract.  How  are  we  to  understand  this  contract  ?  Was  the 
plaintifl  to  lose  his  goods,  if  the  defendant  did  not  complete  his 
job,  or  receive  his  pay  therefor,  according  to  his  contract  with  the 
building  committee  ?  The  plaintiff's  cause  of  action  for  the  goods, 
which,  be  sold  and  delivered  to  the  defendant,  did  not  depend  on 
such  a  contingency  ;  but  ^t  was  the  understanding  that  the  defen- 
dant would  do  his  job,  and  receive  hrspay,  in  thofallof  1828,  an4 
would  then  pay  the  plaintifi  for  his  goods. 

The  plaintiff  commenced  his  action  on  the  6ih  day  ofFebruar}*^ 
1830  ;  that  is,  one  year  and  two  months  after  the  defendant  was 
entitled  to  receive  his  money  for  doing  the  job.  The  report's  sta-> 
ting  "  that  defendant  did  not  make  a  settlement  of  his  said  buil- 
ding contract  until  November,  1830,"  without  showing  any  cause 
for  this  delay,  is  not  sufficient  excuse  for  the  defendant's  not  paying 
for  the  goods. 

There  can  be  no  doubt  the  plaintiff  had  a  cause  of  action  on^ 
the  sixill  of  February,  1830,  when  he  commenced  his  suit ;  and 
the  judgement  of  the  county  court  must  be  reveised,  and  judge- 
ment be  rendered  for  the  plaintiff  to  recover  the  sum  reported^ 
aod  hi?  costs.. 


I 
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'Stats  TRCA^ukeR  w.  JaMes  KELdler,  Jr.,  Uri  Babbit,  Amos    Jf^^J!^"' 

Paul  and  Abraham  Minor.  1832- 

The  neglect  of  a  st^pUT'in  not  serving  and  returning  an  extent,  issued  bj  Uie  state 
treasurer  against  a  delinqaent  constable,  is  a  neglect  happening  in  the  county 
where  the  treasurer  resides,  though  it  be  a  different  county  from  tliat  in  which  such 
sheriff  ofljciates. 

■ 

Though  the  state  treasurer  have  a  right  by  statute  to  issue  an  extent  against  a  sheriff 
fur  his  neglect  in  levying  and  returning  an  extent  againnt  a  delinquent  constable,  be 
m  not  thereby  deprived  ofbis  remedy  by  action  at  law  for  the  same  neglect ;  atid 

If  the  treasurer,  instoad  of  issuing  an  extent  agiunst  Mch  delinquent  sheriff,  bring  an 
action  against  him  for  vuch  neglect,  and  recover  judgement  tberefor,  and  the  sheriff 
bccommiltedtojan  on  the  execution, — such  sheriff's  bail  are  liable  in  scire  facias 
for  the  amount  of  the  judgement,  and  cannot  plead  in  bar  thereof  the  delay  orneg^ 
lect  of  the  treasurer  to  isswe  «n  extent  against  such  shcriC 

Neither  can  the  sheriff^s  bail,  in  such  ease,  plead  in  bar  that  the  treasurer's  extent 
ogainstthe  delinquent  constable  waj  not  seasonably  issued. 

The  act  requiring  that  a  sheriff,  before  entering  upon  the  duties  of  his  oflico,  shall  be- 
come bound,  by  way  of  recognizance,  with  surety,  before  the  chief  judge  of  the 
HsooBlycooit,  or,  (incasa  of  his  absence  or  death,)  before  one  of  tlie  assistant  judg- 
«fl,  is  consiitulional  and  valid,  though  tlie  constitution  provide,  that  said  recogai* 
xance  shaJl  be  taken  by  the  chiff  judge  only ;  and 

tn  a  case  where  the  bond  was  taken  by  an  assistant  judge,  parol  evideoco  was  licld  to 
Im  admisaible  to  prove  (he  abjeoce  or  ileath  of  the  chief  judge. 

This  was  scire  facias  in  favor  of  the  treasurer  of  the   state 

against  the  defendants  as  bail  ofjyaihan  Fuller,  late  sheriff'of  the 

Totinty  of  Caledonia.     The  declaration  was  as  follows  : — 

"Whei*Bas>theTreasurer  of  the  State  of  Vermont,  by  the  consid- 
crmioB  of  the  county  court  begun  and  holden  at  Woodstock,  within 
^nd  (br  said  county  of  Windsor,  on  the  6rst  Tuesday  of  June,  in 
ihe  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  re- 
covered judgement  against  JVcrMan  Ptf/Zer,  late  sherifTof  said 
county  of  Caledonia,  for  the  sum  of  seven  htindred  and  six  dol- 
lars and  forty  cents  damages,  and  the  sum  of  seventeen  dollars 
and  seventy  one  cents  costs,  by  him  about  his  suit  in  that  behalf 
expended,  as  to  us  appears  of  record  ;  and  a  writ  of  execution  for 
the  damages  tod  costs  aforesaid,  in  due  form  of  law,  was  granted 
thereon,  to  the  said  treasuier,  bearing  date  the  first  day  of  July, 
A.  £>.  1830,  directed  to  the  sheriff  of  the  said  county  of  Caledo- 
nia, his  deputy,  or  either  constable  of  the  said  town  of  Danville, 
and  returnable  to  the  clerk  of  said  county  court  within  sixty  days 
from  the  date  of  said  writ  of  execution  ;  which  writ  of  execution 
was  thereafterwards,  to  wir,  on  the  twenty  second  day  of  July,  A. 
D.  1830,  at  said  Danville,  delivered  by  the  said  treasurer  to  Silas 
Houghton,  who  then  was,  and  ever  since  haih  been  sherifTof  the 
said  county  of  Caledonia,  to  be  executed  and  returned  according 
to  law;  and  said  Houghton,  sheriff  as  aforesaid,  at  said  Danville, 
did  commit  the  saiii  Fuller  to  the  keeper  of  the  jail  in  said  Dan- 
ville on  the  same  writ  of  eteeution.  Afterwards,  to  wit,  on  tho 
27th  day  of  Jidy,  1830,  at  said  Woodstock,  the  said  Silas  Hough- 


m2         *  CASES  IN  THE  SUPRE^IE  COURl* 

^iw^"'    ton,  sbeiiff  as  aforesaid,  on  the  day  last  aforesaid,  made  return  of 
im^'    said  writ  of  execution  to  ibe  clerk  of  said  county  court,  with  his 

endorsement  or  return  of  his  doings  thereon,  in  the  words  and  fig- 

8.  Treasurer  ^^^^  following,  to  Wit,—"  Caledonia  eotmty,  ss^uly  27,  1830; 


vs. 


Kehey  eCtft.  <<  By  virtue  of  this  execution,  I  took  the  body  of  Uie  within  named 
"  J^atkan  Fuller^  and  him  committed  to  the  keeper  of  the  jail  id 
"  Danville,  in  said  county  of  Caledonia,  within  said  prison,  and 
^  left  a  true  and  attested  copy  of  this  eiiecufioo,  whb  my  retura 
"  thereon  endorsed,  with  said  jailer. 

Silas  Houghton,  Sheriff';*' 
as  by  said  writ  of  exception  now  on  file  in  said  clerks  office,  of 
record,  appears.  And  whereas,  the  said  judgement  on  whicb 
said  writ  of  execution  was  issued,  was  rendered  by  said  eoaoty 
court  against  the  said  JVaihan  Fuller,  as  late  sheriff  of  said  coun^ 
ty  of  Caledonia,  for  his ,  the  said  FUter'^s  neglect  and  default  in  noc 
serving  and  returning  according  to  law,  and  according  to  the  pre- 
cept thereof,  three  extents,  to  wit,  one  against  Silas  Houghton, 
formerly  first  constable  of  Lyndon  ;  one  against  Walter  Wright, 
furmerly  first  constable  of  the  town  of  St.  Jobnsbury,  and  the 
tliird  against  Joseph  Ide,  late  first  constable  of  the  town  of  Lyn* 
don,  which  towns  are  within  the  said  county  of  Caledonia ;  and 
ilie  said  extents  against  said  Waher  Wright,  Joseph  Ide,  and  Silas 
Houghton,  were  issued  on  the  15th  day  of  October,  1828,  and 
were  duly,  on  the  said  ir^h  day  of  October,  1 828,  delivered  bj 
the  said  treasurer  to  the  said  JSTathan  Fuller,  to  be  bv  him  exe- 
cuted  and  returned,  as  by  the  record  now  remaining  in  said  court, 
and  here  ready  to  be  shown,  of  the  said  suit,  against  the  said  Ful- 
ler, appears.  And  whereas,  after  the  said  JiTathan  Fuller  was  ap^ 
pointed  sheriff  of  the  sard  county  of  Caledonia,  for  the  year  1627, 
and  before  he  entered  upon  the  duties  of  said  office,  to  wit,  on 
tite  30th  day  ofNovember,  1827,  the  said  JSTathan  Fuller  as  prio- 
cipal,  and  James  Kelsey,jun.  of  said  Danville,  and  Un  Babbit,  of 
said  Danville,  and  John  Weeks  then  of  said  Danville,  now  of  Hav- 
erhill in  the  county  of  Grafton  and  state  of  New-Hampshire,  «4moi 
Paul,  of  Danville,  and  Abraham  Minor,  then  of  said  Danville, 
now  of  Albany,  in  the  county  of  Orleans,  as  sureties,  personally  ap- 
peared before  the  Hon.  William  A.  Palmer,  first  side  judge  of 
the  county  court  for  said  county  of  Caledonia,  (the  chief  judge  ol 
said  county  court  being  then  absent  from  said  county,)  and^y  a 
recogfuzance  hy  them,  then  and  there,  entered  into  before  said 
Wm.  A.  Palmer,  Judge  as  aforesnid,  and  acknowledged  them- 
selves, jointly  and  severally,  indebted  to  the  treasurer  of  the  said 
county  of  Caledonia,  in  the  sum  often  thousand  dollars,  to  be  levi- 
ed of  their  and  each  their  goods,  chattels,  lands  and  tenements, 
and,  for  want  thereof,  on  their  bodies,  if  default  be  made  in  tbe 
condition  annexed  to  the  said  recognizance,  which  was,  that  if  the 
said  JVothan  Fuller,  who  has  been  duly  appointed  and  commis- 
sioned to  be  sheriff  of  the  said  county  of  Caledonia  for  the  year 
liien  ensuing,  should  faithfully  disclM^Se  and  perform  the  duties  of 
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said  office^  aod  ercry  part  thereof,  then  the  said  recogDizance  was    jn^^^"' 
to  be  void  aVid  ofao  effect ;  otherwise,  io  be  and  remain  in  full       iss^^^' 

force  and  virtue  in  law  ;  as  by  the  said  recognizance,  a  true  and  -— 

attested  copy  of  which  is  ready  to  he  produced  in  court,  fully  ap-  '  rcaeurer 
pears ;  which  said  John  Weeks  now  resides  at  Haverhill,  in  the  Kekey  etai. 
state  of  New^Hampshire,  and  without  the  jurisdiction  of  any 
court  within  this  State.  And  whereas,  the  said  sum  of  seven  hun* 
dred  and  twenty  four  dollars  and  eleven  cents,  being  the  amount 
of  the  damages  and  costs  aforesaid,  recovered  in  said  suit 
against  said  Nathan  Fuller^  and  also  the  further  sum  of  twelve 
dollars  and  eighty  seven  cents,  being  the  fees  of  said  commitment 
of  said  Nathan  Fuller^  yet  remain  unpaid  and  unsatisfied  to  the 
said  treasurer.  And  whereas,  the  said  treasurer  hath  suppli- 
cated a  proper  remedy  to  he  provided  for  in  this  behalf,  and  wil- 
ling that  justice  should  be  done — By  the  authority  of  the  State  of 
Vermont,  we  command  vou  to  attach  the  goods  chatties,  or  estate 
of  James  Kehey^jr.  ifri  Babbit^  Amoi  Paul,  all  of  said  Dan- 
ville, and  Abraham  Minora  of  Albany,  in  the  county  of  Orleans, 
and  them  notify  thereof  as  the  law  directs  ;  and  for  want  thereof, 
take  the  bodies  of  ibe  said  KeUey^  Babbit^  Paul^  Weeks  and  Mi- 
noTy  if  to  be  found  within  your  precinct,  and  them  safely  keep,  so 
that  you  have  them  to  appear  before  the  county  court  to  be  hol- 
den  at  Woodstock,  within  and  for  the  county  of  Windsor,  on  the 
first  Tuesday  in  June  next;  then  and  there  in  said  court  to  show 
cause^  if  any  they  have,  why  the  said  treasurer  should  not  have 
execution  against  them,  the  said  James  Kelsey^  jr,,  Uri  Babbit^ 
Amo»  Paul  J  John  Weeks  and  Abraham  Minor,  for  the  said  sums 
so  demanded  as  aforesaid  from  the  said  Nathan  Fuller,  with  the 
interest  thereon,  and  cost  of  this  suit,  according  to  the  statute  in 
such  case  made  and  provided." 

At  the  first  term  of  the  court,  the  defendants  appeared,   and 

pleaded  in  abatement  the  following  plea : — 

**  And  now  the  said  defendants  come  when  &c.  and  say,  that  the 
default  or  neglect  of  said  Fuller,  sheriA  as  aforesaid,  for  which 
judgement  was  obtained  against  him,  and  on  which  judgement  this 
scirejacias  is  founded,  happened  in  the  county  of  Caledonia  ;  and 
this  they  pray  may  be  enquired  of  by  the  record  of  this  court  re- 
maining ;  and  in  as  much  as  this  cause  is  not  commenced  and 
made  returnable  in  the  county  of  Caledonia,  where,  by  the  law 
of  this  state,  the  same  should  be,  the  said  defendants  pray  judge- 
ment,  that  the  same  be  abated,  and  that  the  court  take  no  further 
jurisdiction  thereof,  and  for  costs/' 

The  court  having  overruled  the  plea  in  abatement,  and  directed 
that  the  defendants  answer  over  to  the  case,  tlie  defendants  excep- 
ted to  the  decision,  and  subsequently  pleaded  as  follows : 

"  And  now  the  defendants  come  and  defend,  be,  when  kc., 
and  say,  that  the  plaintiflT  ought  not  to  have  and  maintain  his  said 
action  against  the  jdefendants,  for  this,  that  the  defendants  were 
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J?VWr"'    '^*''  ^^^  J^nthan  Fuller,  as  sheriff  of  the  county  of  .CaIedonia,for 
'i8^r^'    the  year  commencing  on  the  first  day  of  December,  1827  ;  and 

ihe  said  constables  of  St.  Johnsbury  and  Lyndon  in  said  county, 

s.  Treasurer  j^^j  |^^g  previous  to  said  ycai"  1827,  to  wit,  as  early  as  1826,  ne^^^ 
Relwy  et  al.  Jectcd  to  collecl  and  pay  over  ihe  taxes  to  theni  committed  for 
that  purpose  ;  and  the  said  treasurer  should,  as  by  law  he  was 
directed,  have  issued  his  extents  against  them  long  previ* 
bus  to  said  year  1828,  to  wit,  in  the  year  1827;  yet  the  said 
treasurer  without  legal  right,  and  in  disregard  of  his  duty,  and 
more  than  thirty  days  after  the  next  staled  session  of  the  legisla- 
ture, after  the  said  neglects  and  delinquency  of  said  constables, 
to  wit,  in  October,! 828,  issued  said  extents  to  said  sheiiff,  where- 
by the  responsibility  of  said  sheriff,  in  the  levy,  collection,  return 
and  payment,  of  said  extents,which  should  have  rested  on  the  bail 
of  said  sheriff  for  previous  years,  was  unlawfully  made  to  rest  on 
the  defendants  as  his  bail  for  the  year  1828,  aforesaid.  And  the 
said  sheriff  having  neglected  to  levy,  collect  and  return,  said  ex- 
tents, so  issued,  as  aforesaid,  if  any  such  neglect  was  by  him  un- 
lawfully committed,  it  became  and  was  the'duty  of  said  treasur- 
er to  issue  his  extent  against  said  sherift  therefor,  according  to  law, 
at  some  early  period,  at  least,  before  thirty  days  had  expired  after 
the  rising  of  the  then  next  stated  session  of  the  legislature,  in  Oc- 
tober, 1 829;  as  during  which  time  the  said  sheriff  was  good 
and  sufficient  and  responsible  to  have  answered  and  paid  any  ex- 
tents, which  might  have  issued  against  him  for  said  neglects. 
But  said  treasurer,  disregarding  his  said  duty,  has  ever  wholly 
neglected  to  issue  any  such  extents,  and  after  the  expiration  of  the 
time  wherein  he  by  law  was  directed  to  issue  the  same,  be  unlawfully 
commenced  a  suit  against  said  sheriff  for  said  neglects,  and  neg- 
lecting to  attach  property  thereon,  the  said  sheriff,  when  the  exe- 
cution thereon  was  afterwards  issued,  had  become,  and  was,  whol- 
ly insolvent,  and  unable  to  respond  and  pay  the  same,  to  wit,'  on 
the  6rst  day  of  July,  1830  ;  whereby,  and  by  which  neglect  and 
unlawful  doings  of  said  treasurer,  his  said  claim  has  been  lost  $ 
which  the  defendants  are  ready  to  verify  ;  and  therefore  pray 
judgement  that  said  treasurer  ought  not  further  to  maintain  and 
have  his  action  aforesaid  against  them,  and  for  their  costs." 

'^  And  for  further  plea  in  this  behalf  by  leave  of  court  bad  and 
obtained,  the  defendants  say,  the  plaintiff  from  having  and  main- 
taining his  said  action  ought  to  be  barred,  because  they  say,  that 
the  chief  judge  of  Caledonia  county  court  was  not  absent  from  said 
county  at  the  time  of  taking  said  recognizance  in  the  plaintiff's 
declaration  mentioned,  nor  did  the  defendants,  together  with  the 
said  FvUer,  enter  into  said  recognizance  before  the  first  side 
judge  of  said  county  court,  in  manner  and  form  as  the  plaintiff 
in  his  declaration  hath  alleged  ;  and  this  they  pray  may  be  enquir- 
ed of  by  the  court." 

The  plaintiff  demurred  to  the  first  plea  in  bar,  and  joined  issue  on 
the  other.  On  the  trial  of  the  issue,  so  formed  between  the  parlies  on 
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the  second  plea  in  bar,  the  plaintiff  ofierecl,  in  support  of  the  issue   ^yj^'*'"**' 
on  bis  part,  to  prove  tlie  absence  of  the  cltief  judge  of  Caledonia       1833. 
county  court  from  the  county,  at  the  time  of  taking  said  recogni-  s.  Treasurer 
zance,  by  parol  proof;  to  which  the  defendants  objected,  on  the  Kelsey'et aU 
ground  that  the  same  should  only  appear  by  the  record  of  the  re- 
cognizance.    But  the  court  overruled  the  objection,  and  adn)itted 
ibe  proof ;  to  which  decision  the  defendants  excepted  ;  and  the 
plaintiff  having  adduced  the  copy  of  the  record  6f  recognizance 
in  support  of  said  issue,  offered  the  same,  together  with  other  tes* 
liniony,  that  said  Palmer  was  first  side  or  assistant  judge  of  Cale- 
donia county  court,  at  the  time  of  taking  said  recognizance.     To 
ail  which  the  defendants  objected  ;  but  the  court  overruled   the 
objection,and  admitted  the  evidence.      To  this  decision  the  defen- 
dants excepted.     The  court  having  rendered  judgement  also  thai 
the  declaration  was  sufficient,  and  the  plea  in  bar,  by  the  defen-* 
^  dantS  6rst  pleaded,  in€ufficient,  and  rendered  judgement  for  the 
plaintiff,  the  defendants  excepted,  thereto  :  whereupon  the  cause 
was  ordered  to  this  Court ;  and  it  now  came  on  to  be  heard  on 
all  the  exceptions  taken  in  the  county  court. 

Mr,  JUanh,  for  the  plaintiff. — The  first  and  obvious  answer 
to  the  plea  of  abatement  is,  that  the  statute  for  the  coUecvion  of 
taxes  makes  it  the  duty  of  the  sheriff  to  collect  the  extents  from 
the  constables^  and  to  make  return  thereof  and  to  pay  the  money 
into  the  treasury  of  the  state. — Stat.  -403,5.  10,  .11.  The 
breach  of  duty  alleged  is,  that  the  sheriff  did  not  return  the  extents^ 
nor  pay  the  money  due  thereon,  into  the  treasury  of  the  state. 
The  declaration  against  the  sheriff  a  vers,  that  the  ti  easurer  resides^ 
(and  of  course  keeps  the  treasury,)  in  Woodstocky  in  the  county 
of  Windsor,  wliere  the  writ  was  returnable.  It  is  almost  super- 
fluous to  ask,  after  bringing  the  requisitions  of  the  statute  and  the 
breach  of  duty  complained  of  together,  in  what  county  the  default 
or  neglect  of  duty  happened.  The  presumption  from  his  making 
no  return,  and  pying  over  no  mo.iey,  is,  that  he  collected  the 
amount  of  the  extents  of  the  different  constables^  and  so  perform- 
ed all  the  duty  required  to  have  been  done  in  the  county  of  Cal- 
edonia, and  that  he  now  retains  the  money.  If  so,  the  action 
could  tiot  have  been  maintained  in  that  county  according  to  this 
statute.  It  was  not  his  duty  to  return  the  extents,  or  to  pay  the 
money,  to  any  one,  or  into  any  office,  in  that  county.  Be  all  this 
as  it  loay,  defendants  are  too  late  to  avail  themselves  of  this  ob- 
jection.    The  43d  section,  (Stat.  70,j  merely  enacts,  that  such 
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Windsor,  suretj  Or  surettes  shall  be  allowed  all  the  adirantages  on  iriat  apod 
1832.  '  such  scire  Jacias,  which  by  law  the  principal  might  hare  bad  ia 
sT Treasurer  the  original  action.  No  one  surely  will  pretend,  then,  this  coold 
Keisey'ec  aU  ^^^^  intended  to  give  the  sureties  an  opportunity  to  a?ail  them- 
selves of  any  dilatory  objections  to  the  original  proceedings,  but 
only  of  such  as  go  to  the  merits,  and  of  which  the  original  defen- 
dant might  have  availed  himself  on  the  trial  of  an  issue  of  law 
or  fact.  The  defendants  are  equally  lame  as  to  any  advantage  to 
be  derived  from  the  proviso  to  the  2nd  section  of  the  statute  of 
1809,  p.  102.  This  saves  to  the  "  bondsmen's  surety  or  sureties 
<*  all  the  advantages  on  the  scire  facias  that  might  or  could  have 
**  been  taken  had  debt  been  brought  on  the  recognizance  entered 
**  into  by  the  sheriff  or  high  baililT,  their  surety  or  sureties."  in  all 
cases  of  a  debt  of  record,  whether  it  be  by  judgement  or  recognis- 
ance, the  law  gives  a  remedy  to  the  party  either  of  debt  or  of  xo- 
re  facias  grounded  on  the  record.  Suppose  this  action  had  been 
debt  on  the  recognizance  instead  of  scire  facias  on  tiio  judge- 
ment, could  defendants  have  availed  themselves  of  any  dilatory 
objections  to  the  original  proceeding  against  the  sheriff?  Thb 
surely  cannot  and  will  not  be  pretended.  It  is  further  obvious 
that  the  sheriff'can  be  guilty  of  no  default  or  unfaithfulness  in  duty 
out  of  his  county,  having  no  powers  elsewhere  except  in  the  return 
of  process  served  in  his  own,  but  returnable  to  some  other  county. 
The  legislature  must  have  had  this  very  case  in  view ;  they  would 
otherwise  have  said,  that  the  sheriff's  bail  should  be  sued  in  his 
own  county.  As  the  bail  might  live  in  a  county  different  from  the 
sheriff,  it  might  have  been  intended  to  prevent  their  being  sued 
in  such  case  in  their  own  county. 

However  important  the  facts  stated  in  the  plea  are,  they  are  so 
inartificially  stated  that  one  is  led  to  believe,  that  the  plea  was 
only  intended  to  induce  a  d.emurrer  from  the  plaintiff  in  order  that 
defendants  might  avail  themselves  of  some  supposed  defects  in 
the  declaration.  Some  facts  slated  in  the  plea  appear  from 
the  declaration,  and  if  they  can  avail  defendants,  they  need  scarce- 
ly to  have  been  stated  in  the  pica.  Of  this  character  is  his  not 
issuing  exienis  against  the  sheriff*  directed  to  the  high  bailiff,  but 
instead  thereof  instituting  an  action  at  law.  This  last  seems  to 
constitute  the  principal  objection  to  the  declaration.  We  will, 
therefore,  6rst  examine  it.  It  is  admitted  that  the  statuteybr  the 
collection  of  taxes,  or  the  statute  relating  to  the  treasury  depart" 
ment,  does  not  in  terms  give  the  treasurer  a  remedy  in  such  case 
by  action  at  law. — Stat.  p.  400,  407.     Nor  do  these  statutes  take 
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Bwaj  such  reooedy  if  other  statutes,  or  the  principles  of  coiBflloii    ^Sf'^'^ 
lavF,  afibrd  it.     It  is  believed,  that  wherever  the  commoD  or  stat-       1832. 
me  law  imposes  a  duty  on  any  officer,  they  ijenerally,  by  impli-  s.  Treasurer 
cation,  give  a  remedy  for  the  breach  or  neglect  of  such  duty   by  ^  ig^'^'etal 
action  ;  and  that  where  the  statute  furnishes  another  remedy, 
such  remedy  is  merely  cumulative.    The  statute,  relating  to  sher- 
ifis,  bailifis,  and  constables,  (sec.  10,j  makes  it  the  duty  of  such 
officers  to  receive  all  writs  at  all  times  and  places,  and  to  execute 
the  same  agreeably  to  the  directions  therein  given,   imposes  a  pen- 
alty for  refusing  or  neglecting  to  serve  any  such  writ  or  process, 
and  makes  themamenable,ror  refusing  or  neglecting  to  serve  any 
such  writyor  to  make  return  ihereof,to  pay  the  party  grieved  all  dam- 
ages thereby  sustained,and  costs*  Is  not  an  extent  a  writ  or  process  ? 
and  is  not  the  treasurer,  in  his  capacity,  injured  and  aggrieved  by 
the  neglect  of  the  sberifT  to  execute  and  return  it?  If  the  statutes 
furnished  no  remedy  by  extents,would  any  one  doubt  that  an  action 
would  lie  under  this  statute  for  such  neglect?  The  Stat,  no,  3,  p. 
207,  relating  to  the  sheriff  department,  {sec.2,)  expressly  provides, 
(hat  if  any  sheriff  becomes  chargeable  for  any  laches  or  neglect  of 
duty  in  not  duly  levying  or  returning  any  writ  of  execution  or  extent, 
or  io  consequence  of  not  duly  paying  over  any  money  levied  or 
collected  on  any  execution  or  extent,  and  judgement  shall  be 
tbereior  rendered  against  such  sheriff,  and  he  shall  be  committed 
to  jail  on  execution  granted  in  such  judgement,  the   high  bailifl 
shall  do  all  the  duties  of  sheriSf  ^c.     The  legislature  in  passing 
this  act  certainly  considered  the  sherifl  liable  to  an  action  for  not 
levying  and  collecting  and  returning  extents.     The  statute   for 
the  collection  of  taxes,  (sec.  10,  p,  203,)  enacts,  that  every  sheriff, 
to  whom  any  extents  shall  be  directed,  is  hereby  required  forthwith 
to  serve  the  same,  and  to  pay  such  taxes  collected,  into  the  treasu* 
ry.     The  1 1  section  of  the  same  act  speaks  of  the  sheriff  making  a 
iioa  est  inventus  return  on  such  extents,  ^c.     It  then  directs,  that 
ifany  such  sheriff  shall  neglect  or  refuse  to  execute  any  such  ex- 
tent, or  to  return  tlie  same,  for  sixty  days,  and  the  treasurer  shall 
issue  his  extent  to  the  high  bailiff,&c.  &^c.  Is  not  then  the  neglect  of 
the  sheriff  to  collect  and  return  such  extent.,  or  to  pay  over  the 
money,  a  breach  of  duty  imposed  on  him  by  law  ?  and  if  so,  is  it  not 
a  breach  of  the  condition  of  the  sheriff's  bond  ?     And  though  the 
statute  furnishes  a  remedy  by  extent  against  tlie  sheriff,  yet  will 
not  an  artion  lie  against  the  sheriff,  and  subsequently  against  bis 
bail?     But  suppose  the  doctrine  contended  for  be  correct,  what  is 
the  result  ?    The  treasurer  issues  his  extent  against  the  sheriff, 
and  for  want  of  goods,  chattels,  or  estate,  he  is  committed,  and  re- 
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Wi0hBtm,    mains  in  jail.    The  statute  furnishes  no  further  reme'dy.    The 
1833.       sherifThas  connmiUed  a  breach  of  duty,  and  of  the  condition  of  the 

s.  Treasurer  ^'^^  ^^1^^  f  ^^^  ^^^^  '^^  i^  ^^  impotent,  that  it  can  afTord  no  redress ; 

Kelse^'etal.  ^^6  demand  is  lost  to  the  state.     The  judiciary  statute  (no.  22, 
sec.  ] .)  seems  to  take  it  for  granted  that  every  sheriff  and  his  bai^ 
are  liable  for  any  and  every  neglect,  default,  or  unfaithfulness  iir 
his  office  and  duty,  and   that,  therefore,  they  may  be  sued  and 
have  judgement  against  them,  and  points  out  the  mode  of  proceed" 
ing,  kc.     The  statute  relating  to  the  treasury  department  (sec*  2,/ 
makes  it  the  dihy  of  the  treasurer  annually,  &c.,  to  issue  ex^ 
tents,  or  commence  actions,  as  the  case  may  require,  against  the 
several  sherifls,  high  baililTs,  constables,  aud  other  eoHeciors,  who 
shall  have  been  delinquent  in  the  coHectron  and  payment  of  taxes, 
be,  &c.     This  certainly   seems  to   suppose  that  sheriffs  and^ 
other  officers  who  are  delinquent,  be.,  may  be  liable  to  action  as 
well  as  extent.     Indeed,  the  position  has  never  been  doubted  ttl^ 
the  decision  of  the  case  the  Treasurer  vs.  Holmes  and  others^  2* 
Aikens^  Rep.  48.     It  is  believed  that  the  decision  in  that  case 
does  not  materially  affect  the  present  question.     The  only  ques- 
tion which  that  case  presented  was,  whether  a  scire  facias  would 
lie  against  the  sheriff's  bail  without  a  previous  suit  and  judgement 
against  the  sheriff  fixing  and  ascertaming  the  amouut  of  his  KabiK- 
ty.     The  decision  was,  that  a  scire  facias  would  not  lie  in  sucb 
case.     This  decision  was  certainly  correct,  unless  the  act  of  the 
legislature  granting  a  tax,  and  the  subsequent  proceeding  by  ex* 
tent,  &c.,  are  to  be  regarded   so  far  in  the   nature  of  a  debt  or 
judgement  of  record  and  execution,  as  to  bring  them  within  the- 
meaning  of  the  statute  of  1809,  (sec.  I,  p.  102.)     But  the  ques- 
tion whether  an  action  would  lie  against  the  sheriff  in  favor  of  the- 
treasurer   for  neglecting  to  serve   and  return  an  extent,  was  nor 
before  the  court,  nor  at  all  necessarily  decided  in  deciding  the 
cause.     And  though  it  is  true  that  the  judge,  in  delivering  the 
opinion  of  the  court,  does  say,  that  such  action  will  not  lie,  yet,  it 
is  believed,  the  court  is  not  to  be  considered  as  coinciding  with  the 
learned  judge  who  delivers  the  opinfon,  any  further  than  his  re* 
marks  are  nccessar}*  in  deciding  the  question,  on  which  the  cause 
turns.     Nor  is  the  judge,  who  delivers  the  opinion,  supposed  to 
examine  with  scrupulous  care  and  attention  the  effect  and  tenden- 
cy of  such  suggestions  as  he  may   incidentally  throw  out,  and 
which  are  not  necessary  in  deciding  the  cause  before  them.     With 
all  my  respect  for  the  learned  judge  who  delivered  the  opinion  of 
the  court,  I  cannot  subscribe  to  his  opinion,  that  no  action  wiH  lie 
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r  of  the  treasurer  against  the  sberifT,  for  not  levying,  fee.,  an  ^"^"' 
It  is  not  perceived  that  any  reason  whatever  is  assigned 


opinion,  escept  that  iheslBiuie  (i.e.  tbislaiule  for  the  col-  B.Tressurcr 
of  taxes)  does  not  in  terms  prescribe  this  remedy  by  ac-  Key^'jij. 
The  judge  adopts  tlie  language  of  C.  J.  Spencer,  in  the 
'  the  People  vs.  Speaker,  viz.,   "  The  settled  principle  with 
to  sureties  is,  that  they  are  noi  to  be  made  liable  unless  ihe 
brought  wiiiiin  the  very  terms  and  scope  of  iheir   under- 
— 18  John.  Rep.   3§0."     The  very  iernu   and  «ope  of 
ndertnking  is,  that  ttie  sherlfi  shall  ratihfully  discharge  ilia 
ofhis  office.     The  staluie  declares  it  (o  be  his  duty  to  re- 
collect, and  return,  all  extents  delivered  to  him,  and  to  pay 
the  money   collected   into  the  treasury.     Tlie   condition  of  the 
bond  is  then    broken  if  the  sherift  has   not  discharged  this  duly. 
What  then  is  the  difficulty  ?  The  answer  is,  ibis  statute-  directs  an 
extent  to  be  issued  in  such  case,  and  does  not  in  terms  sny  the  sher- 
iff shall  be  liable  to  an  action.     But  other  statutes  make  him  lia- 
ble for  every   breach  or  neglect  of  duty,  and  so  dn  llie  principles 
of  common  \aw,  as  applicable  to  the  case,  and  to  the  bond,  make 
the  stiertf!  liable  in  the  first  instance  to  an  action,  and  his  bail  also, 
when  his  liability  is  fixed  by  a  judgemRnt.     See  U.  S.  vs.  Kirk- 
Patrick  et  aJ.  0   Wheat.  Rep.  720 ;  and  Dox  vs.  Pcsimtuter 
General,  1  Pet.  Rep.  318,  where  the  doctrine  we  contend  for  w.is 
fully  established  by  the  Supreme  Conn  of  ilie  United  Slates. 

Another  question  nhich  may  arise  on  the  face  of  the  declara- 
tion is,  whether  the  bond  can  be  good,  being  taken  by  one  of  the 
side  judges  of  the  counly  court,  instead  of  ibe  JirsI  judge  of  the 
eouati/  court,  according  to  the  27ih  section  of  ilie  frame  of 
government  in  ihe  constitution  of  this  state,  under  any  circum- 
stances ;  or  in  other  words,  whether  the  statute  directing,  "  that  in 
"  the  absence  of  the  chief  justice,  any  other  jvdge  of  the  tame  court 
*'  mag  take  the  bond,"  is  unconstitutional  and  void.  The  consti- 
tulioD  Dses  the  words^rif  judge,  intstead  of  chief  justice.  We 
think  it  may  he  fairly  contended  that  the  judge  first  appointed,  as 
a  judge  of  :he  county  court,  is.  Strictly  speaking,  \\\e  first  judge  of 
the  county  court.  He  surely  is  the  first  appointed,  eo  nomine, 
as  judge  of  the  county  coun.  The  judges  of  the  Supreme  Court 
are  not  judges  of  the  county  couns  by  appointment;  that  is,  they  • 
are  not  appointed  as  such,  but  made  presiding  judges  of  (he  coun- 
ty courts  by  statute,  not  by  appointment.  They  are  not, 
therefore,  strictly  speaking,  judges  of  the  county  courts.  The 
firti  (iVe  yu^e,  as  the  courts  are  now   constituted,   is  ihe^rsf 
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^'aI**^'  jW^eof  the  county  court  withiu  the  letter  and  spirit  of  the  con- 
1832.  '    stitution.     Whether  the  legislature  can  direct  by  law  any  other 
sTTreaaurer  Hiode  of  taking  the  sheriff's  bonds  than  that  pointed   out,  and 
Keise'^'ei  ai  ^^^^'^^^  ^  ''oucl  taken  in  pursuance  of  such  directions  would  be 
good,  or,  in   other  words,   whether  the  judges  of  the  Supreme 
Court,  setting  as  judges  of  the  county  courts,  can  take  such  bonds, 
must  be  left  till  such  question  arises  in  due  course  of  legal  pro- 
ceed ings« 

There  are  (woy  perhaps  three  or  four  other  questions  brought 
upon  the  record  by  the  plea  iTi  bar,  and  which  do  not  arise  on  the 
face  of  the  declaration^  and  which  it  may  be  sopposed  the  defen- 
dants rely  on  ;  but  they  are  stated  in  such  loose  nffltoer  that  one 
can  scarcely  tell  whether  they  are  relied  on  or  not.  Ist.  That 
the  extents  against  the  constables  were  not  issued  witkin  thirty 
days  after  the  rising  of  the  general  assembly  next  after  the  taxes 
became  payable  into  the  treasury,  according  to  the  act  relating  to 
fhe  treasury  department,  $ec.  2,  making  the  duty  of  the  treasurer 
so  to  issue  them. — Stat.  407.  2nd.  That  the  treasurer  by  not  is- 
suing them  within  said  thirty  days,  but  issuing  them  long  after, 
viz.  in  October,  1828,  relieved  the  bail  taken  for  the  year  com- 
mencing in  December,  1826,  from  the  responsibility  of  the  good 
conduct  of  the  sheriff,  and  left  the  responsibility  to  rest  on  defen- 
dants, the  bail  for  tlie  year  commencing  in  December,  1827,  ac- 
cording to  his  dtity  imposed  by  the  same  act.  3d.  That  the 
treasurer  did  not  issue  his  extents  against  the  sheriff  within  thirty 
days  after  the  rising  of  the  general  assembly  in  October,  1829  ; 
the  sherifi  then  being  good  and  responsible.  4th.  That  he  insti- 
tuted the  action  on  which  xhis  scire  facias  is  grounded,  and  in  that 
notion  neglected  to  attach  property,  and  the  sherifi,  before  exe- 
ciuion  issued,  viz.  in  July,  1830,  had  become  insolvent ;  whereby 
theu treasurer's  claim  was  lost.  It  may  be  answered  that  the  2nd 
section  of  the  act,  referred  to,  makes  it  the  duty  of  the  treasurer 
to  issue  extents  against  ail  officers  liable  to  them,  within  thirty 
days,  &c.,  for  the  mere  purpose  of  making  him  responsible  to  the 
state  in  case  of  neglect  for  all  such  sums  as  were  due  from  such 
officers,  and  not  to  confer  any  benefit  or  privilege  on  them  or 
their  hail.  If  the  treasurer  has  a  right  of  action  for  any  delinquen- 
cies of  the  officers  charged  with  the  collection  of  taxes,  this  stat- 
ute does  not  take  away  such  remedy. 

But  the  plea  seems  to  suppose  that  these  neglects  of  the  treas- 
urer operate  to  release  the  bail  from  their  liability  for  the  sheriff 'd 
omission  of  duty  ;  and  in  relation  to  this  effect  they  may  all  be 
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eoosidered  at  ooce.     The  delay  in  regard  to  two  of  the  extents  ^^'^^^ 
against  the  constables  was  lor  two  years  after  they  should   have       1832. 
been  issued  according  to  the  requisitions  of  this  act,  and  as  to  the  s.  Treasurer 
other,  it  was  one  year  only.     1st.  The  treasurer,  regarding  hira-  ^  i.  ***    .j 
self  as  responsible  under  that  act  for  his  neglect,  had  the  right  to 
use   bis    discretion  as   to  the  time  of    issuing  these     extents 
against  the  constables  ;  and  it  seems  to  be  a  matter  with   which 
the  sbeiiff's  bail,  who  became  liable  for  his  subsequent  omission, 
have  nothing  to  do.     2nd,  The  idea  of  throwing  the  responsibility 
on  to  one  set  of  bail,  rather  than  another,  being  an  excuse,  seems 
quite  idle.     A  creditor  may  take  execution  on  his  judgement  at 
any  lime  within  the  year.     Taking  it  after  lather  than  before  the 
first  of  December,   and  giving  it  our,  and  thereby  throwing   the 
responsibility  on  to  a  difierent  set  of  bail,  would  certainly  be  an 
idle  excuse   for  such  bail.     3rd.  In  relation  to.  issuing  an  extent 
against  the  sherkT,  it  may  be  answered,  that  this  depends  on   the 
question,  whether  in  such  case  the  aherifi  is  liable  to  an  action  at 
all,  and  so  whether  the  remedy  by  extent  is  merely  cumulative. 
Issuing  the  extent  woiild  probably  have  ended  in  the  commitment 
of  the  sheriff*,  and  his  remaining  in  jail,  and  so  the  plaintifl  would 
have  lost  his  remedy  against  the  bail,  according  to  the   decision 
in  the   Treasurer  vs.  Holmes  and  oiAcrSj  2  Aikens\  48.     The 
New  York  cases  on  the  subject  of  delay   to  collect,  as  it   effects 
sureties,  are  familiar  to  the  bar.     It  seems  now  perfectly  well  set- 
tled in  that  state,  that  mere  delay  for  any  length  of  time  whatever 
will  not  release   the  sureties  ;  that  an   agreement  by  the  credit- 
tors  with  the  prtneiple   to  wait  any  given   time  beyond  the 
time  stipulated  in  the  security ^  vnthaut  the  consent  of  thesutetieSf 
will  discharge  them.     Whether  a   neglect  to  sue  and   collect  the 
money  of  the  principal,  after  being  requested  by  the  sureties,  will 
discharge  the  sureties,  is  not  well  settled.     In  the  case  of  The  Peo- 
pie  vs.  Jansenj  (7  Johns.  Rep.3l2,)  it  was  decided,  that  a  neglect 
for  ten  or  twelve  years  to  sue,  &c.,  was  a  release  of  the  sureties. 
In  Paine  vs.  Packard^  (13  Johns.  Rep.  174,)  this  doctrine  was 
overruled^  and  it  was  however   decided,  that  if  the  creditor  neg- 
lect  to  sue  after  being  requested  by  sureties  to  sue,  and  the  prin- 
cipal afterwards  fail,  the  surety  is  discharged.     In  Fulton  vs. 
Matihews,  (15  Johns.  Rep.  423,)  the  plea  was  mere   delay  on 
the  part  of  creditor,  when  there  had  been  no  request  to  sue,  and 
the  plaintiffT  had  judgement.    In  Powell  vs.  Waters^  ( 1 7  Johns. 
Rep.  176,)  there  was  the  same  decision.     In  King  vs.  Baldwin^ 
(2  /.  C.  Rep.  554,)  the  chancellor  decided  that  delay  after  re- 
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WiNnsoi^    quest  by  surety  would  not  release  the  surety.     But  in  Rng  vs. 
]:;32.  *     Baldwin f  (17  John$,  Rep.  384,)  in  the  supreme  court  of  errors, 
s.  TreoBurer  t^^is  question  wss  reversed  by  the  casting  vote  of  the  presidenty 
KcUe^'et  ai    ^^^^^'  Gov.  Toylor.     It  is  believed  that  the  modern  English  de- 
cisions coincide  with  the  cases  just  referred  to.     There  is  then  do 
pretence  tirat  the  delay  of  a  year  or  two,  as  in  the  present  case, 
can  release  the  bail.     In  Dox  vs.  Post  Master  Oenexaly  (3  PtU 
Can^  Rep.394,  and  Dox  vs.  P.  M.  G.,  1  Pet.  325,)  it  is  decided, 
that  the  claims  of  the  U.  S.  upon  an  official  bond,  and  upon  all 
paities  thereto,  is  not  released  by  laches  of  the  officers  to  whom 
the  assertion  of  the  claim  is  intrusted  by  law.     Such  laches  have 
no  effect  whatever  on  the  rights  of  the  U.  S.  as  well   against  the 
ptincipal  as  against  the  sureties.     This  case  has  been  before  re- 
ferred to  and  observed  upon,  in  relation  to  the  defendant's  plea  in 
bar.     There  are  two  pleas  in  bar,  in  the  last  case  cited,  nearly 
similar  in  amount  to  the  defence  set  up  in  the  case  at  bar.     One 
sets  up  that  the  principal,  GerillL.  Dox^  was  removed  from  office, 
1st  July,  181C;  that  the  P.  M.  G.  knowing  there  were  sureties, 
did  not  open  an  account  with  the  principal,  nor  make  any  claim  or 
demand  of  him,  as  post  master,  until  July,    1821  ;  that  then  be 
did  open  an  account,  and  claim  and  demand  of  Gerill  L,  DoXf 
$3041,35.;  that  G.  L.  Dox,  at  the  time  of  his  removal,  was  sol- 
vent, and  able  to  pay  his  debts,  and  continued  so  for  three  years, 
and  then  became  insolvent,  be.  &c.     Another  plea  to  the  same 
effect  was  filed  to  another  breach  assigned  to  the  bond.      Issue 
was  taken  on  these  pleas,and  a  verdict  was  found  on  them  for  the 
defendants.     On  the  other  issues  verdicts  were  for  the  plaintiff, 
and  damages  assessed  at  $6000.     These  pleas  in  bar  covered 
the  plaintiff's  whole  cause  of  action.     On  motion  in  the   district 
court,  judgement  was  entered    for  the  plaintiff,  notwithstanding 
the  verdict,  and  this  was  affirmed  in  the  Supreme  Court.      This 
case  fully  justifies  the  plaintiff,  in  demmurring  to  the  plea  in  bar, 
and  shows  that  there  is  nothing  in  the  facts  stated  which  amounts 
to  a  defence. 

There  are  two  averments  in  the  declaration  which  are  traversed, 
and  issue  joined  on  them.  The  first  is,  that  Wm.  A.  Palmer, 
Esq.  VFZs  first  side  judge  of  the  county  court  of  Caledonia  coun- 
ty when  he  took  the  bond  in  question.  The  second,  that  the 
chief  justice  of  the  county  was  then  absent  from  the  county. 
The  journals  of  the  general  assembly  were  offered  in  support  of  the 
first,  and  parol  proof  in  support  of  the  other.  It  was  objected 
to  the  proof  offered  in  both  points,  that  these  facts   should  have 
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appeared  from  the  record  of  ihe  recognizance.  The  first  is  an  ^^V"^"!'^* 
immaterial  issue,  except  it  be  supposed  his  being  first  side  judge  1832.  ' 
brings  him  within  ihe  constitutional  provision  o{  first  judge  of  the  s.  Treasurrr 
county  court.  If  this  makes  him  first  judge^  and  so  the  bond  Ke}aev%t  ai^ 
good,  in  factyaccording  to  that  provision,  surely  this  may  be  shown, 
(though  it  appear  not  in  the  face  of  the  bond,)  by  the  record  of 
bis  appointment.  If  he  acted  officially  as  judge,  it  must  be  that 
he  acted  in  the  capacity  in  which  he  was  appointed  to  act.  The 
office  of  a  judge  of  a  court  of  law  is  an  office  of  notoriety,  and  the 
court  will  take  notice  of  such  ofllice  as  being  what  his  appointment 
makes  him,*  without  proof.  The  absence  of  the  chief  justice  is 
mere  matter  in  pais^  and  must  of  necessity  be  proi'ed  by  parol. 
If  it  bad  been  certified  in  the  doing  of  the  side  judge  in  taking  the 
bond,  it  would  not  have  proved  the  fact.  Itmuststijl  have  been 
proved  by  some  other  testimony,  if  it, needed  proof.  But  the 
court  will  presume  from  the  very  fact,  that  a  side  judge  acted  on^ 
the  occasion,  that  the  chief  justice  was  absent ;  and  the  fact  is  as 
well  sustained  by  this  presumption  as  if  it  had  been  certified  in 
the  record  of  the  recognizance.  It  is  contended  that,  notwith- 
standing the  requisition  of  the  constitution,  the  £heri(r  shall 
give  security  before  the  first  judge  of  the  county  court,  yet  the  le- 
gislature may  point  out  other  modes  of  taking  bonds  from  such  offi- 
cer,and  that  such  bond,taken  in  pursuance  ofsuch  provision, will  bo 
good.  It  is  observable  iliat  by  the  27th  5ec/ton  of  the  constitution, 
the  manner  and  sum  in  which  the  bonds  should  be  taken,  is  left  ta 
be  decided  by  the  legislature.  Nothing  could  have  been  inten^ 
ded  as  being  imperative  in  the  legislature  in  the  expression,  first 
judge  'f  and  nothing  can  be  more  unimportant  in  itself  than  the 
question,  whether  the  act  should  be  done  before  one  or  another 
judge  of  the  same  court.  We  think,  therefore,  that  any  one,  offi- 
ciating as  judge  of  the  county  court,  may  take  bonds  frotn  the 
sherifF,and  that  such  bond  so  taken  will  he  sufficiently  within  botb 
tlie  letter  and  spirit  of  the  constitution  and  the  statute. 

■ 

Mr.  CotLimerfor  the  defendant, — I. •The  first  question  arisen 
on  a  plea  in  abatement.  The  statute  requires  that  scire  facial 
against  sherifi  's  bail  shall  be  brought  in  the  county  where  the 
defauhorneglect,  sued  for,  happens. — Statute^  page  102.  This 
is  scire  facias  for  the  default  or  neglect  of  the  sherifl^of  Caledo- 
nia county  in  "  not  serving  and  returning  according  to  law,  and 
the  precept  thereof  three  certain  extent s^^  against  constables  for 
fiate  taxes.     Now  the  question  is,  should  (his  be  sued  in  Caledo- 
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^^°"'    nia  county  ?    The    derendants  insist,  that  the  default  or  neglect 
1832.  *    declared  for,  happened  in  said  county  of  Caledonia.     Neglects  in 
s. Treasurer  thcmsclves  have  no  locality  ;  they  are  neglects  every  where:  but 
KelseTeta].  ^''  official  neglects  happen  in  the  official  precinct ;  and  it  cannot 
be  said  an  officer  commits  a  neglect  or  default  in  a  county  lo 
which  he  does  not  belong,  and  in  which,  perhaps,   he  never  was. 
By  any  other  construction,  the  said  direction  of  the  statute  is  ren- 
dered nugatory. 

II.  The  next  question  arising  on  the  demurrer  to  the  first  plea 
in  bar,  is  as  to  the  sufficiency  of  that  plea.  The  substantive  prin- 
ciple,on  which  the  plea  is  fonnded,  is,that  the  treasurer  is  fully  di- 
rected by  statute  how  and  when  to  issue  his  extents  for  collecting- 
taxes  ;  and  has  not  power  to  issue  them  at  other  times,  and  there- 
by visit  the  responsibility  on  others.  -By  neglecting  to  issue  an  ex- 
tent against  Fuller  when  directed  by  law,  a  case  has  accrued,  in 
his  failure,  which  is  now  attempted  to  be  visited  on  JPu/ZerV  bail. 
— Stat,  p.  404.     By  neglecting  seasonably  to  issue  extent,  the 

X  treasurer  has  made  himself  chargeable  to  the  state  ;  and  he,  like  a 

sheriff,  has  no  right  to  neglect  his  duty  in  collection,  and  then  have 
suit  to  indemnify  himself  for  his  own  neglects. — 15  John.  Rep^ 
256,  Thomson  vs.  Locktoood ;  Bray,  Rep,  24,  Flag^  vs.  fValk^ 

er  ;  7  John,   Rep,  426,  Reed  vs.   B and  Staai$ ;  7  John. 

Rep,  319. 

III.  Under  the  operation  of  this  demurrer  the  defendants  insist 
that  said  declaration  is  insufficient.  It  declareson  a  recognizance 
taken  before  the  first  side  judge  of  Caledonia  county,  for  the  faith- 
ful discharge  of  the  duty  of  sheriff,  when  the  constitution  requires 
it  to  be  taken  by  the  first  judge  or  chief  judge.  The  first  side 
judge  is  not  the  first  judge  of  said  court.  The  statute  authoriz- 
ing either  side  judge  to  take  such  bail  is  unconstitutional  and  void. 
The  legislature  might  as  well  have  authorized  a  justice  of  the 
peace  to  take  it.  These  defendants  are  not  foreclosed  by 
the  judgement  against  the  sheriff  from  examining  intojhe  same, 
and  shewing  it  unfounded,  as  it  was  res  inter  altos  acta  ;  and  this 
right  is  preserved  to  iheirr  by  statute  ;  and  the  defendants  insist, 
that  said  suit  was  not  legally  maintainable,  {Stat  102;)  for  the 
mode  ofenforming  taxes  is  pi  ovided  for  by  statute,  and  is  b  system 
by  itself,and  furnishes  all  the  security  the  government  requires ;  and 
if  more  is  necessary,  the  legislature  are  to  provide  it.  The  statute 
does  not  authorize  a  proceeding  by  suit  against  the  sheriflr,but  by 
extent. — 2  Aikens^  Rep,  48,  Treasurer  vs.  Holmes  et  al.  That 
was  a  sufficient  security  in  this  case,  had  it  been  seasonably  pur- 


r 


f 


OF  THE  STATE  OP  VERMONT.  386 

saed  ;  and   if  net  the  treasurer  must  pay.    To  bold  otherwise,    ^^J^* 
extends  the  liability  of  the   bail  beyond  what  was  contemplated       1832. 
when  entered  into.     The  record  of  judgement  and  execution,  s.  Treasurer 
and  the  roeord  of  neglect  and   extent,  are  equally  high  in  «vi-  Keb^'etai. 
deuce,  and,  therefore,  the  latter  not  merged  in  the   former,  and<, 
iberefore,  no  Judgement  could  be  obtained,  as  it  answered  none 
of  the  legitimate  purposes  of  a  jiidgoment. 

IV.  The  defendants  insist  there  was  error  in  the  admission  of 
lestinooy,  on  the  trial  o1  the  issue  of  the  seccond  plea  in  bar. 
E?en  should  the  court  think  that  the  &rst  side  judge  may , under  the 
statote,  take  a  sheriflfs  bond,  still,  the  defeadanis  insist  it  must  ap- 
pear bff  ike  h9nd  that  the  person  taking  it  was  of  that  <capa»city^ 
aod  acted  in  that  capacity,  neither  of  which  appear  by  this  bond  ; 
and  that  the  same  cannot  be  supplied  by  testimony  aliunde  as 
was  here  permitted.  Besides,  the  recognizance  did  not  suppoit 
ihe  issue  as  to  the  first  side  judge.  The  contingency  on  which 
the  side  judge  is  permitted  to  act  should  appear  by  the  record  of 
the  recognizance,  and  not  be  fiBppIied  by  parol. 

Batlics,  J.,  delivered  the  opinion  of  the  Court. — As  the 
treasurer  of  the  state  resided  at  Woodstock,  in  Windsor  county, 
aod  here  kept  his  office,  it  was  the  duty  of  JSTathan  Fuller^  as 
sheriflfof  Caledonia  county,  if  be  collected  the  money  on  said  ex- 
tents, to  have  paid  it  to  the  treasurer  at  bis  office  ;  or  if  said  Fuller 
did  not  xroHect  the  money,  H  was  his  doty  to  have  returned  said 
extents  lo  the  treasurer  at  his  said  office.  But  as  Fuller  6id  not 
pay  over  the  money,  nor  return  the  extents,  it  may  be  said,  that  he, 
as  sheri6[^  neglected  bis  duty  in  Windsor  county,  and  wassueable 
here  for  this  neglect.  I  conclude,  that  the  action  against  Fuller 
was  rightly  brought  in  Windsor  county,  and  was  noc  abateable^ 
because  It  was  not  brought  in  Caledonia  county,  where  Fuller 
was  sherifT.  I  thererore  consider,  the  county  court  did  right  m 
overruling  the  plea'of  abatement  to  this  scire  facias. 

I  will  now  pass  to  the  Jirst  plea  in  bar,  and  enquire,  whether 
ihe  tieasurer  of  the  state  bad  a  right  to  maintain  his  action  at  law 
against  Fuller,  as  sheriff,  for  his  neglect  of  duty  in  collecting  and 
returning  the  extents,  which  the  treasurer  put  into  bis  bands  to  col- 
lect and  return  ?  After  duly  considering  the  anthorities  referred 
to  by  counsel,  and  the  several  statutes,  which  have  a  bearing  upon 
the  question,  1  am  satisfied,  the  treasurer  had  a  right  to  maintain 
his  action  at  law  against  Fullery  as  sherifi,  for  his  neglect.  The 
iareasurer,  having  a  right  by  statute  to  issue  his  extent  against  tlie 
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WiNDsoH,    sheriff  for  his  neglect,  was  not  thereby   deprived  of  his  common 
1832.  '    ]aw,or  statutory  right,  to  sue  for  the  same  neglect :  these  difierent 


SvTrefisurer  remedies  were  concurrent. 

Kebe^'t  I  Under  the  first  plea  in  bar,  the  defendants  call  on  tli«  Court  to 
decide,  whether  the  delays  of  the  treasurer  to  issue  his  extedt^ 
against  the  constables  and  sherifl,  did  not  discharge  the  defendants 
from  their  liability  ?  If  we  consider  (he  treasurer,  »s  it  respects- 
this  transaction,  in  the  light  of  a  creditor,  and  Fuller,  the  sherid, 
as- principal  debtor,  and  the  defendants  as  sureties  for  JFVZ/er, 
there  can  be  but  little  doubt  a<s  to  the  liability  of  the  defendants* 
If  the  credkop  tie  his  hands  by  contract  with  the  prmei[»al  debtor^- 
so  that  he  cannot  sue  him  for  bis  debt,  this  will  discharge  the  sure- 
ties. But  if  ilie  creditor  does  not  tie  his  bands,  and  neglects  ev- 
er so  long  to  sue  the  principal  debtor,  such  neglect  will  not- dis- 
cbarge the  sureties.  And  if  the  creditor  is  requested  by  the  sore- 
ties  to  sue  the  principal  debtor,  and  collect  the  debt,  and  the  cred- 
itor neglects  or  refuses  to  sue,itlns  will  not  discharge  the  sureties 
from  their  liability^ 

But  a  peqtiest  to  sue,  and  an  ofler  to  save  the  creditor  harmfess 
against  costs,  and  a  subsequent  neglect  of  the  creditor  to  sue,  may 
furnish  ground  for  a  court  of  equity  to  decree  the  demand  to  be 
put  in  suit,  that  the  money  may  be  collected  of  the  principal 
debtor,  and  his  sureties  be  saved  harmless.  In  support  of  the 
above  principles,  see  llubbards  vs.  Thos.  Davis  et  al.  1  Ailr. 
296;  Hogaboom  vs.  Herrick,  ante,  131  ;  Davey  vs.  Prender- 
grass,  7  Com.  Law  Rep.  62 ;  Orme  vs.  Young,  1  HolCs  Rep. 
B4  ;  3  Com.  Law  Rep.  35  ;  Heath  vs.  Key,  I  Young  and 
Jarvis,  434  ;  Eyre  vs.  Everett,  2  Russell,  38 1 . 

But  the  defendants  do  not  accuse  the  treasurer  of  having  tied  hi^ 
hands,  so  that  he  could  not  issue  his  extents  ;  but  they  charge 
him  with  negligence.  A  mere  neglect  to  issue  the  extents  wilF 
not  exonerate  the  defendants  irom  their  liability. 

Under  the  demurrer  to  the  first  plea  in  bar  the  defendants  in- 
sist that  the  plaintiff's  declaration  is  insufiicient  in  the  law,  inas- 
much as  it  counts  on  a  recognizance  entered  into  by  the  slieriff 
and  lus  bail  before  {he  first  side  judge  of  Caledonia  county,  and 
not  before  {he  first  judge.  This  is  a  constitutional  question  of  no 
small  importance,  as  the  decision  of  u  may  affect  sherifl's  sureties 
to  a  large  amount.  In  deciding  this  question,  it  maybe  well  to 
take  into  consideration  the  constitutions  and  statutes  of  this  st^te, 
from  the  first  organization  of  the  government  to  the  present  lime, 
fo  far  as  they  may  have   a  bearings    The   constitution  of   1777^ 
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tk.  2,  $.  37,  says,   "  That  the  general  Assembly,  when  legally   ^J^.JJ^^''- 
formed,  shall  appoint  times  and  places  for   county  elections,  and       183:>. 
at  such  times  and  places  the  freemen  in  each  connty  respectively,  s.  Treasurer 
shall  havi  the  liberty  of  choosing  the  judges^of  inferior  courts  of  KciseTet  al. 
common  pleas,  sheriffs,  justices  of  the  peace,  and  judges  of  pro- 
bates, commissioned  by   the  governor  and  council,  during  good 
behaviour,  removable  by  the  general  assembly  upon  proof  of  mal- 
administration.'^ 

By  an  act  of  1779,  the  sherifi,  when  appointed  as  above,  was 
required  to  "  become  bound  before  the  governor  and  ct)until  with 
two  sufficient  sureties,  freeholders  in  this  state,  by  a  recognizance 
to  the  sum  of  two  thousand  pounds,  for  the  faithful  administration, 
and  dtScharge  of  said  office,  and  for  the  answering  all  such  dam- 
ages as  any  person  or  persons  shall  sustain,  by  any  unfaithfulness, 
or  neglect  in  the  same." — fVt.  State  Papers^  252,  34 8.  j 

The  above  26th  section  of  the  constitution  of  1 777,  enabled  the 
people  to  choose  their  sheriffs,  who  were  to  hold  their  office  du-^ 
ring  good  behaviour — removable  by  the  legislature  upon  proof  of 
mal-administration.  But  this  mode  of  electing  sherifis,  and  giv^ 
log  bonds  before  the  governor  and  council,  was  soon  changed* 
By  the  constitution  of  1786,  ch.  2,  s,  9,  the  general  assembly  in 
conjunction  with  the  council,  were  empowered  to  elect  sheriff^ 
annually,  or  oftener,  if  need  be.  And  tiie  24th  section  of  the 
same  chapter  says,  "  The  treasurer  of  the  state  shall,  before  the 
"  governor  and  council,  give  sufficient  security  to  the  secretary  of 
"  state,  in  behalf  of  the  general  assembly,  and  each  high  sheriff 
"  hetorelhejirst  judge  of  the  cuuniy  court,  to  the  treasurer  of 
"  their  respective  counties,  previous  to  their  respectively  entering 
**  upon  the  execution  of  their  offices,  in  such  manner  and  in  such 
*«  xum,  as  shall  be  directed  by  the  legislature."  Under  this  con- 
stitution the  act  of  1787,  was  passed,  which  says,  •*The  sheriffs 
*•  shall  become  bound  to  the  treasurers  of  their  respective  coqn- 
"  ties,  before  the  first  judge  of  the  county  court,  whh  two  suffi- 
"  cient  sureties,  freeholders,  within  this  state,  by  a  recognizance 
**  in  the  sum  of  three  hundred  pounds,  for  the  faithful  discharge 
'*  of  said  office,  and  for  the  answering  all  such  damages  as  any  per«- 
"  son  or  persons  shall  sustain  by  any  unfaithfulness,  or  neglect  in 
*«  the  same." — (HaswelVs  Ed.  of  the  laws,  161.J 

This  act  made  no  profision,  that  in  case  the  first  judge  was 
dead,  or  absent,  the  sheriff  might' give  his  security  to  the  county 
treasurer  before  either  of  the  assistant  judges.  This  omission 
was  considered  a  defect.     But  the  constitution  of   1786  ceased, 
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Ipibr^'    tind  the  constitution  of  1793  was  adopted. — CA.  2»t.  9,  of  this 
1832.  '    constitution,  enabled  the  general  assembly  in  conjunction  with  the 
«,  Treasurer  coimcil  to  appoint  sherifls  annually.    And  the  27tb  section  of  ibi» 
Kelee'^'etal   ^^^^P^^^  ^^  precisely  the  seme  as  the  24th  sectfon  of  tMhconstitu- 
*  fionof  1786.     Undlr  the  Constitution  of  1793,  the  act  of  1797 
was  passed,  which  says,   "  The  sheriff*  shall  become  boimd  by 
"  way  of  recognizance  to  the  treasurer  of  the  county  of  which  her 
"  is  sheriflT,  before  the  chief  judged  the  county  court,  (and  in 
"'  case  of  death  or  absence  ol  the  chief  judge,  before  one  of  the 
^  assistant  judges,)  with  two  or  more  sufficient  sureties,  freeho^ 
**  ders  within  this  state,  in  the  sum  of  ten  thousand  dollars,  for 
"  the  faithful  discharge   and  performance  of  the  duties  of  hia 
"  office,  and  e?ery  part  thereof;  and  shall  laketheoatb  dT officCf 
**  before  the  judge  taking  such  recognisance,  which  shall  be  cer- 
*^  tified  orr  his  said  commission.'' — (Slade^s  Ed*  p.  2(Hk)     By 
this  act,  the  evil  that  was   experienced  under  the  act  of  1787, 
was  remedied  ;  that  is,  if  xhejirst  or  chief  judge  be  dead,  or  ab- 
sent, the  sherifi  might  give  security  before  either  assistant  jtutg^. 
But  had  the  legislature  power  to  pass  this  act  to  enable  the  sheriff* 
to  give  security  before  either  assistant  judge^  when  the  27th  sec- 
lion  above  required  the  security  to  be  given  before  the ^r«/ judge 
of  the  county  court?  TherS  is  nothing  in  the  eonstitofion,  that  ex- 
pressly negates  the  power  of  the  legislature  to  pass  tiiis  act.     I 
consider  this  act  gives  a  legislative  construction  to  the  27th  sec- 
tion of  the  constitution  ;  and  after  9  practice  of  thirty  four  years 
m  conformity  to  this  art,  ii  is  too  fate  to  call  in  question  its  validity. 
In  the  case  of  Stuart  vs.  Laird^  (\  Cranch^  300,^  the  court  de- 
cide, that  a  contemporary  exposition  of  the  constitution,  practised 
and  acquiesced  nnder  for  a  period  of  years,  fixes  the  construction  ; 
and  the  court  will  not  shake  or  control  it.     At  any  rate,  it  is  not 
the  duty  of  this  Court  to  pronoonce  the  act  of  1 797  unconstitu- 
tional and  void,  when  it  is  not  manifestly  so.      In  this  case,  the 
sheriff  gave  his  secnriCy  before  one  of  the  assistant  judges  of  the 
county  court,  in  the  absence  of  ihe  Jirst  or  chief  judge ;  therefore^ 
the  security  is  considered  good. 

The  act  of  1825,  says,  "  the  sheriff^s  and  high  bailiff*s  hoada 
may  be  taken  by  either  judge  of  the  county  court.''  If  the  sber- 
ifi^'s  bonds  be  {(iken  before  one  ol  the  assistant  judges  of  the 
county  court,  in  the  presence  of  the  cA^e/" judge  of  said  court,  it  is 
doubtful  whether  such  bonds  would  be  good. 

It  is  not  perceived,  that  the  county  court  improperly  admitted, 
or  rejected  evidence  on  the  trial  of  the  isaueof  fact  under  the 
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cond  plea  id  bdr.     All  ilie  exceptions  of  the  defendants  are  over-    j^'!^'^^'"' 
ruled,  and  the  judgement  of  tbe  county  court,  in  favor  of  the  plain-       1B32. 
tiff,  is  affirmed  with  additional  costs.  sTxreasurer 

.  ,  Kelaey  et  al. 


Hknrt  Brackett  and  his  wife,  Clara  Brackett  vs*  Daniel 

WaITE,  Jr.  and  J.  MoULTON.  February, 


1832. 


Whore  one  in  prosperoos  circumataoces,  and  not  nmoh  embarrassed  with  debts,  in 
consideration  of  natural  love  and  aJTection,  made  a  voluntary  conveyance  to  his 
daughter  of  a  portion  of  his  estate,  leaving  amply  sufficient  to  pay  all  he  owed, — ^it 
was  lield  that  such  conveyance  was  good  and  valid  against  a  sulMequent  mortgage 
given  to  secure  a  debt  existing  previous  to  tbe  voluntary  conveyance. 

If  a  volontary  conveyance  be  good  and  valid  in  loir  at  the  time  it  is  made,  it  will  not 
be  rendered  fraudulent  by  subsequent  events  by  which  the  grantor  becomes  insol- 
vent. 

This  was  an  action  ofgectnuui  for  certain  lands  in  Braintree. 
Plea,  the  general  itette.  At  tbe  trial  in  ihe  county  court  it  appear- 
ed in  evidence,  that  on  tbe  18tb  day  of  May,  1830,  tbe  premises 
in  question  were  owned  by  one  William  Ford,  who  on  the  same 
day,  voluntarily  conveyed  them  to  bis  daughter,  Clara  Brackett, 
one  of  the  plaintifis.  The  deed  expressed  a  consideration  of 
three  thousand  dollars,  though  it  appeared  to  have  been  given  in 
consideration  of  natural  love  and  affection  only.  On  the  28th 
day  of  July,  1830,  Ford  executed  a  mortgage  deed  of  tbe  same 
premises  to  the  defendant,  Wakef  to  secure  him  for  certain 
proroisory  notes  executed  to  Waiie  previous  to  the  conveyance 
by  Ford  to  bis  daughter,  amounting  to  about  one  thousand  dol- 
lars. Soon  after  tbe  execution  of  the  mortgage  deed.  Ford  died, 
and  tbe  defendant,  Waite^  subsequently  procured  from  Ford's 
administrator  a  deed  of  th«  equity  of  redemption.  The  mort- 
gage deed  to  Waiie  was  recorded  tbe  same  day  on  which  it  was 
executed  ;  but  the  deed  to  Mr$*  Brackett  was  not  recorded,  nor 
lodged  for  record,  till  the  8lh  day  of  November  following.  The 
plaintifis  offered  evidence  tending  to  prove  that  tbe  mortgage 
deed  to  Waiie  was  executed  by  Ford,  and  sent  to  the  town  clerk's 
office  tof  record,  io  tbe  absence  of  WaUe^  and  without  his  knowl- 
edge ;  that  soon  after  the  messenger  was  sent,  with  the  mortgage, 
to  tbe  town  clerk's  office,  Waiie  returned,  and  was  informed  of 
what  bad  been  done,  and  at  tbe  same  time  was  told  that  it  was 
suspected  tbe  deed  to  tbe  plaintiff,  Mr$.  Brackett^  was  void ;  that 
Waiit  expressed  bis  satisfaction  at  what  had  been  done  with  re- 
gard to  tbe  mortgage  deed.    Tbe  plaintifi  also  produced  evi* 
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Ok  \SGF,     (lence  tendine  to  prove  iliai  Ford,  at  ihe  dale  of  the  deed  to  his 
1832.       daughter,  Mrs.  Brackctt,  and  up  lo  the  I6th  July,  1830,  owned 


Bruckett  et  ux.^stBte  to  the  value  of  more  than  sixty  thousand  dollars.  To  ob- 
WoitTet  al.  ^'^^^  ^^*®  effect  of  tliis  evidence,  the  defendants  adduced  testimony 
tending  to  show,  that  on  the  26ih  July,  1830,  property  belong- 
ing to  Ford,  to  the  value  of  about  fifty  thousand  dollars,  was  de- 
stroyed by  a  freshet ;  that  he  then  immediately  became  insolvent, 
and  afterwards  so  died.  The  defendant  also  produced  evidence 
lending  lo  prove,  that  Ford,  at  the  time  of  the  conveyance  to  Mrs, 
Brackett,  was  indebted  to  JVaite  and  others  to  the  amount  of 
sixteen  thousand  dollars.  The  plainiitfs  requested  the  court  to 
cliarge  the  jury,  that  if  they  believed  Ford,  on  the  19ih  of  May, 
1830,  was  solvent,  and  wtfs  owner  of  attachable  property,  amply 
sufficient  to  secure  all  his  debts,  (he  deed  of  that  date  to  plaintiff, 
Mrs.  Bracketty  was  valid,  though  made  on  the  consideration  of 
natural  afieciion  only  ;  and  that  the  subsequent  losses  and  insol- 
vency of  Ford  wotild  not  make  said  deed  void  as  to  Watte.  But 
the  court  instructed  the  jury,  that  Waite  was  to  be  viewed  as  a 
creditor  of  Ford,  whose  debt  existed  before  the  19th  of  May, 
1830,  and  that,  as  lo  such  creditors,  the  deed  to  Mrs.  Brackett 
made  for  natural  love  and  affection  only,  was  void,  though  the 
grantor,  at  the  lime,  was  solvent,  and  had  visible  property  amply 
sufficient  to  pay  all  his  debts,  if  he  afterwards  became  insolvent. 
The  jury  returned  a  verdict  for  the  defendants.  The  plaintiffs 
filed  exceptions  to  the  charge  to  the  jury,  and  also  to  a  decision 
of  the  court  admitting  in  evidence  the  mortgage  deed  and  notes  ; 
whereupon  the  cause  was  brought  up  to  this  Court  on  a  motion 
for  a  new  trial. 

JUr.  Collamer,for  (he  plaint  iff s.^^The  mortgage  to  fVaiie,  not 
having  been  received  by  him,  and  being  yet  within  ihe  control  of 
Ford,  when  fVaite  was  informed  of  the  deed  to  C.  Bratkett^ 
Waite  took  it  subject  to  BracketVs  deed  ;  and  the  question  is,  was 
that  void  as  to  Waite  ? 

I.  Waite  claims  as  purchdser^  and  insists  that  the  previous  vol- 
untary conveyance  is  void  as  to  a  subsequent  purchaser  for  good 
coDsideration,  even  with  notice.  1st.  In  answer  to  this,  it  is  con- 
tended for  the  platntifls,  that^atVe  cannot  claim  as  a  creditor  and 
purchaser  by  the  same  conveyance.  A  mortgage  is  a  mere  ^ecu- 
rity  for  the  debt,  and  the  mortgagee  yet  a  creditor.  2nd.  As  to 
the  conveyance  from  the  administrator  of  the  equity  of  redemp* 
tioD,  that  is  not  such  a  purchase  as  enables  the  purchaser  so  avoid 
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the   previous   voluntary  conveyance. — Rob.  on  Fraud,  30-40.    9*!^^^^' 
The  previous  voluntary  conveyance  is  made  void  as  to  subsequent       1^30.  ' 
purchasers  by  relation.     The  subsequent  conveyance  by  the  gran-urackett  ei  ui. 
tor  is  taken  as  evidence  of  his  previous  fraudulent  intent,  and  so  ^VaitTet  aJ 
bis  first  conveyance  rendered  void.     But  a  sale  by  bis  adminis* 
irator  cannot    furnish  sucli    evidence.     3rd.  Tiie  plainiifFs  insist 
ibat  the  whole  of  the  doctrine  for  which  the  defendants   contend 
is  founded  on  the  27ib  of  Elizabeth^  which  has  not  been  here 
adopted.— 4  Cowen^i  Rep,  599,  Jackson   ex  dem.   Steward  vs. 
Town.     That  statute,  and    the  decisions  upon  it,  is  one  of  those 
artificial  contrivances  to  which  England  has  resorted  as  a  guard 
against  fraud  in  a  partieulur  form,     li  creates  a  conclusive    legal 
presumption  to  guard  subsequent  purchasers.     In  this  country  no 
such  evil  exists.     Security  is  fqvnd  in  our  registry  system,  and, 
therefore,  that  statute  Iras  never  been  here  adopted.     That  statute 
bas  none  of  those  words,  "declare,"  &c.,   on  which    the  conits  in 
England  have  ever  laid  stress,  as  making  the  ifkh  o(  Elizabeth  ^n 
act  declaratory. 

11.  The  main  question  ia  tliis  case,  and  the  one  on  which  the 
case  was  put  by  the  court  is^  was  the  voluntary  conveyance  uhso* 
lutely  votd  as  to  creditors?  1st.  The  plaintiffs  insist  th»t  the 
statute  of  13th  of  Elizabeth  differs  from  ours  in  this:  The  statute 
of  Elizabeth  declares  the  sale  void,  as  to  all  whose  riglits  "^re^ 
shallf  or  might  Ae"  affeeted. — Rob.  on  Frauds,  3.  Ours  afiects 
those  only  intended  to  be  afiectod.  2nd.  Voiimtary  conveyances 
will  be  found,  on  examination  into  all  the  authorities,  never,  even 
in  England,  to  hav^  been  holden  as  more  than  presumptively 
fraudulent  as  to  creditors,  not  absolutely  void,  as  decided  in  this 
case  by  the  court.  Such  conveyances  have  only  been  set  aside 
in  chancery  when  unexplained ;  they  have  not  been  treated  as 
void.  The  subsequent  nonpayment  of  his  debts  by  the  grantor 
has  been  coupled  with  his  previovs  voluntary  conveyance,  and 
made  presumptive  evidence  ot  fraudulent  intent  in  that  convey- 
ance. For  if  the  conveyance  was  good  when  made,  it  is  ever 
good.  Stiir,  these  subsequent  conveyences  are  subject  to  exam- 
ination ;  and  if  it  can  be  shown  that,  when  the  conveyance  was 
made,  enough  of  property  remained  for  creditors,  and  thus  the  in^ 
tent  of  the  grantor,  at  that  time,  shown  to  be  fair  ;  and  if  the  subse- 
quent non-payment  can  be  explained,  as  not  resuhing  from  his  acts  ' 
intended  from  the  beginning,  but  as  arising  from  calamities  which 
no  human  foresight  or  prudence  could  have  anticipated,  or  avoid- 
ed, then  this  presumption  is  rebutted.    This  has   beeu  so  holden 
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Orange,  after  the  most  full  iovesiigatioD  of  all  the  authorities,  English  and 
^832?'*  American. — 8  Cowen^s  Rep.  406,  Seward  vs.  Fan  Wyck ;  1 1 
nrackctt  et  ux. Wheatou  214,  Jackiou  ex  dem.  Steward  vs.  Town;  4  Cowen^ 
Waito'et  1  ^^^  ^  J^ewHaud  on  Con.  384.  Such  deed  is  good  against  sub- 
sequent purchasers ;  and  good  against  creditors,  unless  the  deed 
deprive  them  of  an  ample  fund  to  pay  their  debts,  and  the  \r0rd5 
in  the  books,  '^  being  indebted  at  the  time"  mean  insolvent.  3rd* 
If  the  deed  does  not  deprive  the  creditors  of  funds  for  collecting 
their  debts,  k  is  not  fraudulent  when  made ;  and  the  happening  of 
contingencies  subsequently,  cannot  divest  the  title  unless  they  be 
of  such  a  character  as  to  furnish  evidence  of  fraudulent  intent 
when  the  conveyance  was  made. — 1  Aik.  Rep.  1 16,  Durkee  vs. 
Mahony.  If  this  were  otherwise,  every  gift  of  real  or  personal 
property  would  be,  at  the  time  void  as  to  creditors,  whatever 
were  the  circumstances  of  the  giver.-*— 4  Mats.  Rep.  354,  Drink-' 
water  vs.  Drinkwaier  ;  3  Mast.  573.  4th.  Even  in  relatioo  to 
27th  Elizabeth^  which  has  been  carried  much  farther  than  the 
13th,  and  made  more  conclusive  and  imperative,  the  weight  of 
authority  is,  that  the  voluntary  conveyance  is  merely  presump- 
tively fraudulent  agaiast  subsequent  purchasers,  and  that  this  pre* 
sumption  is  subject  to  be  explained.-^ Ao&er^t  on  Frauds^  17, 61, 
69,  where  the  old  authoritiet  areeollectcd.  5th.  It  yet  remains  a 
question  whether  under  our  statute,  our  courts  will^reate  even  a 
presumption  of  fraud  as  to  voluntary  conveyances ;  but  most 
clearly  they  will  not  go,  not  only  to  do  this,  but  even  exceed  the 
courts  in  England,  deciding  on  a  much  stronger  statute,  and  h<dd 
that  such  conveyances  are  ipto  facto  conclusively  fraudulent. 

Mr.  Upham^  for  defendants. — ^The  mortgage  deed  to  the  defen* 
dant,  Waiie^  having  been  first  recorded,  defeats  the  deed  under 
which  the  plaintifis  claim.  But  to  avoid  this  difficulty  the  plain- 
tifis  insist  that  Waite  had  notice  of  their  unrecorded  deed  at  the 
time  he  took  his  mortgage,  and,  for  that  reason,  cannot  hold  the 
lauds  against  them.  The  defendants  in  reply,  say,  that  the  evi^ 
dence  given  by  the  plaintiffs,  upon  this  point,  had  no  tendency 
whatever  to  show  notice  in  fact  to  Waite  of  their  unrecorded  deed 
et  the  time  he  received  his  mortgage.  The  law  goes  upon  the 
ground  that  exprest  notice  of  a  prior  conveyance  unrecorded,  is 
equivalent  to  fraud,  and  for  that  reason  avoids  the  subsequent  re- 
corded deed.— i>.  Chip.  Rep.  42,  49  ;  8  Johnt.  Rep.  137  ;  3 
yet.  Jr.  478  ;  3  Atk.  Rep.  654  ;  1  Burr.  Rep.  474  ;  Narcrou 
vs.  Widgery^  2  Matt.  509  ;  McMechan  vs.  Griffing^  3  Pick. 
Rep.  149;  Pendleton  vs.  Buttony^  Con.  Rep.  406. 
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3.  We  insist  that  the  plaintifls'  deed  for  several  reasons  is  fraud-    Oratoe, 

JrcOFtuwtf 

ulent  aod  void  agaiost  the  creditors  of  the  grantor.    First  It  ex-       1832. 

presses  a  pecantary  consideration  of  ^3000,  when  in  fact  nothingBrackett  et  ux. 

was  paid,  or  secured  to  be  paid^by  the  grantee,  for  the  lands  con-  ^rjuteet  aL 

▼eyed.    The  only  consideration  set  up  in  support  of  the  deed  is 

uatnral  love  and  ailectioo.    The  deed  on  the  face  of  it  appears  to 

have  been  executed  upon  a  fair  purchase  for  an  adequate  price^ 

and  to  that  test  the  inquiry  must  be  conGned.     A  deed  brought 

forward,  as  foonded  on  a  vahiable  consideration,  cannot  be  set  up 

as  a  gift  or  voluntary  conveyance.    The   party  is  bound  by  the 

consideration  alleged.     This  position  is  well   supported  by  the 

following  authorities,  viz. — Bildreth  vs.  Sands^  2  Johns,  Ch,  Rep. 

43  ;  Wait  vs.  Chove^  2  Sch.  fy  Lef.  Rep.  500  ;  Marigley  vs» 

Hanee,  7  Johns,  Rep.  34 1 ;  Jackson  vs.  Ddaney^  4  CowenU  Rep. 

421  ;  2  Ves.  628.     Second.  Had  the  deed  expressed  the  real 

consideration  upon  which  it  was  founded,  to  wit,  natural  love  and 

aOection,  it  would  have  been  void   under  the  statute  of  the  13 

Eliz.  €•  4,  against  all  the  creditors  of  the  grantor,  both  antecedent 

and  subsequent.    It  appears  from  the  bill  of  exceptions  that  Ford, 

at  the  time  he  made  this  voluntary  conveyance  to  his  daughter^ 

Clara  Braekett^  was  in  debt  to  the  defendant,  fVaite^  and  others, 

ID  the  amount  of  $  1 6,000.     This  fact,  if  the  authoritiea  are  to  be 

relied  upon,  rendered  the  conveyance  void  against  subsequent,  as 

well  as  antecedent,  creditors. — RussM  vs.  Hammond^  i  Aik. 

Rep.  13  ;  Walker  vs.  Burrows^  Id.  93  ;  Lord  Townsend  vs. 

W%ndham,2  Fern.  10  ;  HUdreth  vs.  Sands ^  2  Johns.  Ch.  Aep. 

48;  Reade  vs.  Livingston j  3  Johns.  Ch.  Rep.  481.    The  doc'^ 

trine  we  contend  for  is  supported  in  all  its  plenitude  of  analogies 

and  consequences  by  the  following  cases,  viz.  Tayler  vs.  Jones^ 

1  Atk.  Rep.  600  ;  Middlecome  vs.  Marlow,  2  Atk.  520 ;  Stile^ 

mnn  vs.  Ashdown^  2  Atk.  480;  St.  Armand  vs.  Barbard^  Co- 

fftyn'f  Rep.  255 ;  Stephens  vs.  Olive^  2  Bro.  90 ;  Lush  vs. 

Wilkinson,  5  Ves.  387 ;  Shaw  vs.  Standysh,  2  Vern.  326 ; 

Nairn  vs.  Prouse,  6  Ves.  759  ;   White  vs.  Sansom,  3  Atk.  410; 

Fitzer  vs.  Fiizer,  2  Atk.  51 1  ;  Ridney  vs.  Cauumaker^  12 

Ves.  136  ;  Hollaway  vs.  Millard,  1  Maddoek^s  Ch.  Rep.  414; 

Bayard  vs.  Hoffman,  4  John.  Ch.  Rep.  450  ;  Bennett  vs.  Bed^ 

ford  Bank,  11  Mass.  Rep.  421. 

3.  The  plaintifls  object  to  the  validity  of  our  mortgage  deed, 
because  it  does  not  accurately  describe  the  notes  intended  to 
be  secured  by  it.  In  ihe  first  place,  we  maintain,  that  it  is  not 
essential  to  the  validity  of  a  mortgage  that  it  should  truly  state  the 
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OKAnas,  debt  which  it  15  intended  to  secure. — Vide  Shirras  et  aL  ?s.  Cra^ 
1832. '  and  Mitehel,  7  CrancV$  Rep.S4.  In  the  second  place, we  sa7,that 
Brackett  tt  uxA^^  notes  formed  no  part  of  the  defendants'  title,  and  it  was  not 
Waito  01  ai  necessary  to  produce  them  at  all  on  the  trial.  In  fact,  they  were 
not  produced  for  the  purpose  of  making  out  the  defendants'  title 
under  the  mortgage  deed,  but  for  the  purpose  of  showing  that  the 
debt  secured  by  the  mortgage  existed  before  the  executioo  of  the 
plaintifis  voluntary  deed.  In  the  third  plea,  we  insist,,  that  the 
plaintiffs  have  no  right  under  their  voluntary  and  fraudulent  deed, 
to  impeach  the  validity  of  our  mortgage,  on  the  ground  ofa  clerical 
mistake  m  describing  the  notes  intended  to  be  secured  by  it. 
Ford,  himself,  could  not  do  it,  and  we  think  the  plaintiffs  stand  on 
DO  better  ground  than  their  grantor.  The  defendant*  are  io'  posses- 
sion of  the  lands  sued  for  under  their  deed,  and  the  phintiffii  eaii* 
BOt  oust  them  without  making  out  a  good  title  in  themselves. 
They  must  recover  upon  the  strength  of  their  own  title,  not  upon 
the  weakness  of  ours. — 5  Term  Rep,  110  ;  2  Term  Rep,  684;  1 
East'i  Rep^246'. 

4.  Defendants  insist  that  they  can  bold  the  lands  in  question,  bjr 
virtue  of  their  deed  from  tite  admmistrators  on  Ford's  estate  against 
the  plaintiffs'  voluntary  deed.  Under  this  deed  they  claim  to  hold 
the  lands  conveyed,  as  bona  fide  purchasers,  against  the  voluntary 
grantees  of  Ford.  The  administrators,  it  is  true,  sold  the  lands 
in  question  to  the  defendant,  Waite^  at  public  vendue,  for  a  small 
sum  ;  but  that  does  not  prejudice  his  title*  His  claim  is  as  good 
under  this  deed  a&it  would  have  been  under  an  absolute  convey- 
ance from  Ford  himself  before  his  decease. — Vide  Hildrelh  vs. 
Sands f  2  John.  Ch.  Bep.  50.  It  was  liolden  by  Lord  EUenb^ 
roughf  h  the  case  of  Doe,  ex  dem.  Otiey  vs.  Mannings  (0^  Eaet 
Rep.  69y)  that  a  voluntary  conveyance  of  lands  made  in  consid- 
eration of  natural  love  aod  affection,  is  void  as  against  a  subse- 
quent purchaser  for  a  valuablie  consideration,  though  with  notice 
of  the  prior  conveyance,  and  though  the  grantor  had  other  prop- 
erty at  the  time  of  sucb  conveyance,  and  did  not  appear  to  be  then 
indebted,  and  there  was  no  fraud  in  fact  in  the  transaction  :  for 
the  law,  which  is  in  all  cases  the  judge  of  fraud  and  covin  arising 
out  of  facts  and  intents,  infers  fraud  in  this  case,  upon  the  con- 
struction of  the  statute  of  the  27th  Eliz.  c.  4.  In  (xjrti)er  support 
of  this  principle  we  refer  to  the  following  cases,  viz.  ColvUle  vs. 
Parker i  Cro.  Jac.  1 58 ;  Rodgers  vs.  Langhue^  1  Sid.  1 33^; 
Wh^e  vs.  Haesetf^  Precedents  in  Chancery,  14  ^  Tankias  vs. 
Ennis,  1  Eq.  Cas.  Abr.  334  ;   White  vs.  Sansom,  3  Jltk.  412  ; 
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L»rd  Towntend  vs.  fVittdham,  2  Vet.  10  ;  Roe  rs.  JtSUton,2  S^**> 
WiU.  856 ;  Ooodr^hi  vs.  Massesj  2  Sir  Wm.  Black.  Rep.  1832. 
1019;  Evelyn  vs.  Templar,  2  Bro.  Ch.  Qas.  148;  Doc  ea?Brackctt  et  uz. 
dm.  Bothell  vs.  Martyn,  1  Bob.  and  Pul.  JV.  P.  332 ;  JVttnn  waiwetmL 
vs.  fViUimore,  8  Ter.  JRep.  528 ;  Sterrye  vs  Arden,  1  JoAn. 
C&.  /{ep.  261.  Again,  the  defendants  may  claim  as  purchasers 
under  their  mortgage  deed.  Perhaps  it  may  be  said,  that  the  ca* 
ses  cited  in  support  of  the  defendants'  title,  under  the  administrators 
deed,  are  decisions  upon  the  construction  of  the  statute  of  the  26tb 
EUz.,  and  that  that  statute  is  not  in  force  here.  The  27th  Eliz. 
it  is  true,  has  not  been  adopted  in  this  state  by  legislative  enact- 
ment, but  we  consider  it  merely  declaratory  of  the  common  law, 
and  in  force  bere,  without  any  such  enactment. — Vide  Cadagan 
vs.  Renneitf  Cowp.  Rep.  434  ;  Roberts  on  ConveyaneeSf  10,  n. 
The  statute  of  the  1 3ih  Eliz.  and  27tb  Eliz.  it  is  said  have  been 
adopted  in  many  of  the  states  without  any  legislative  enactment, 
upon  the  ground  that  they  are  merely  declaratory  of  the  com- 
mon law.  I  do  not  know  of  any  decision  in  this  state  adopting  the 
27th  Eliz.  ;  but  I  see  no  reason  why  it  should  not  be  adopted 
here,  as  well  as  in  other  states,  as  a  part  of  our  common  law. — 1 
Mnss.  Rep.  60, 61.  The  common  law  of  England  was  adopted 
io  this  state  in  1782  by  statute  ;  and  I  suppose  all  the  English 
statutes  then  in  force,  which  were  merely  declaratory  of  the  com- 
mon law,  were  also  adopted. 

Baylies,  J.,  delivered  the  opinion  of  the  Court. — It  appears 
that  on  the  19th  May,  1830,  William  Ford,  of  Brainlree,  in  Or- 
ange county,  possessed  an  estate  of  the  value  of  $60,000,  and  was 
then  owing  about  jt  16,000  ;  that  for  love  and  natural  qffection 
onlyt  the  said  William  Ford  then  deeded  lands  of  the  value  of 
$1000,  lying  in  said  Braintree,  to  his  daughter,  Clara^  who  was 
the  wife  of  Henry  Brackettjr. ;  that  oii  the  16ih  July,  1830,  a 
flood  came,  and  swept  off  $50,000  worth  of  said  Ford's  estate, 
whereupon  he  was  insolvent.  At  the  time  said  Ford  deeded  the 
land  to  bis  daughter,  Clara^  he  was  owing  Daniel  Waite  about 
|1000  on  notes,  dated  7ih  July,  1827  ;  and  to  secure  the  pay- 
ment of  these  notes,  said  Ford  on  the  28ih  July,  1830,  mortgaged 
the  lands,  which  he  had  deeded  to  his  daughter,io  said  Waite  ;  and 
the  question  is,  who  has  the  better  right  to  these  lands,  the 
daughter,  who  claims  by  her  deed,  or  Waite^  who  claims  by 
his  mortgage.  Tlie  county  court  charged  the  jury,  "  that  said 
Waiie  was  to  be  viewed  as  a  creditor  of  said  Ford,  whose  debt 
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F^M^  existed  before  said  19th  of  May,  1830,  and  that,  astosiicb  ered^ 
1833.  '  jtors,  the  deed  of  said  Ford,  made  for  love  andiuttural  affedian 
firacketfetux.  ofdy^  was  void,  tbough  the  grantor  at  the  time  was  solveot,  and 
Waite%tai.  I^A^^^'sible  property  amply  sufficient  to  pay  all  bis  debts,  if  be  af- 
terwards became  insolvent."  To  support  this  charge,  the  defen- 
dants rely  on  the  case,  Reade^  Mmintstrator  oftUade  vs.  tiv- 
ingston  ei  a{.,  3  Johns.  481 .  In  that  case,  fen/.  Chancellor^  after 
remarking  upon  several  English  cases,  says,  *^  The  concluaon  to 
be  drawn  from  the  cases  is,  that  if  the  party  be  indebted  at  tbe 
time  of  the  voluntary  settlement,  it  is  presumed  to  he  fraudulent 
in  respect  to  such  debtSf  and  no  circumstance  will  permit  those 
debts  to  be  affected  by  the  settlement^  or  repel  the  legal  presump* 
tion  of  fraud.  The  presumption  of  law  in  this  case  does  not 
depend  upon  the  amount  of  the  debts,  or  the  extent  of  tbe  proper- 
ty in  settlement,  or  the  circumstances  of  the  party.  There  is  no 
such  line  of  distinction  set  up,  or  traced  in  any  of  the  cases*  The 
attempt  would  be  embarrassing,  if  not  dangerous  to  tbe  righis  of 
the  creditors,  and  prove  an  inlet  to  fraud.  Tbe  law  has,  there- 
fore, wisely  disabled  the  debtor  from  making  any  voluntary  set- 
tlement of  his  estate,  to  stand  in  the  way  of  his  existing  debts. 
This  is  tbe  clear,  and  uniform  doctrine  of  the  cases,  and  it  is  suffi- 
cient for  tbe  decision  of  the  present  case/'  If  the  law  be  as  it  is 
here  stated,  no  well  founded  objection  can  be  made  to  the  charge 
of  the  county  court.  But  it  is  believed  by  this  Court,  that  the  prin- 
ciples of  law,  relating  to  voluntary  settlements,  are  not  under- 
stood, in  England,  precisely  as  above  expressed.  In  I  Roper^s 
Husband  and  Wife,  p.  307-8,  it  is  said,  «  Tbe  act  of  the  1 3th 
of  Elizabeth,  c,  5,  does  not  make  void  voluntary  settlements 
against  creditors,  but  merely  declares,  that  a  fraudulent  deed 
shall  be  void  against  them.  Hence  it  seems  to  follow,  that  although 
a  man  be  indebted  at  the  time  he  made  a  voluntary  settlement,  yet 
it  is  no  further  void  on  that  account,  than  as  afiording  a  presump- 
tion  of  fraud."  "  This  principle  will  serve  as  a  guide  to  the 
understanding  of  the  cases,  and  ihe  distinctions  which  have  been 
made  ;  the  conclusions  to  be  drawn  from  which  I  shall  endeavour 
to  collect,  and  slate  them  shortly. 

"  If  the  husband,  when  he  makes  the  settlement,  after  marriage, 
upon  his  wife,  be  not  indebted  at  the  lime,  subsequent  debts  will 
not  defeat  it.  Upon  this  point  Ld.  Hardmcke,  in  Townshend  vs. 
Windham.  2  Ves.  Sen.  1 1,  thus  expressed  himself:  "  If  there 
be  a  voluntary  conveyance  ofreal  estate  or  chattel  interest  by  one 
not  indebted  at  the  time,  although  he  afterwards  becomes  indebt- 
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edyif  that  Toluotary  conveyance  was  for  a  child,  and  no  particular    j^^^^^'^ 
evidence,  or  badge  of  fraud,  to  deceive  or  defraud  subsequent      1832. 
creditors,  chat  will  be  good  ;  but  if  any  mark  of  fraud,  collusion,BJ!^^ett  etuz. 
or  intent  to  deceive  subsequent  creditors,  appears,  that  will  make   ^y^-C/*^^  ^l 
it  void,  otherwise  not ;  but  it  will  stand,  though  afterwards  he  be- 
comes indebted." 

*'  If  the  husband  happen  to  be  indebted  at  the  time  of  making 
the  settlement,  the  principle  o(f}resumption  before  stated,  furnish- 
es the  following  distinction  : — If  his  debts  be  coniiderabUfUnd  the 
efiect  of  the  settlement  would  be,  if  substantiated,  to  defeat  the 
creditors  of  their  demands,  then  such  settlement  is  void  as  fraitd- 
ulent,  under  the  act  of  the  13th  of  Elizabeth. 

"  But  it  would  not  be  so,  it  is  presumed,  if  the  debts  were  of 
ineonnderable  amount ;  because^heir  existence  furnishes  no  pre- 
sumption of  the  settlement  having  been   made  with  an  intent  to 
deceive  and  defraud  creditors  ;  and  commbn  sense  would  revolt  nt 
i  a  decision,  that  a  voluntary  settlement  made  by  a  husband,  having 

a  renul  of  i&5000  a  year,  should  be  void,  if  it  happened,  that 
when  be  made  such  settlement  he  was  indebted  in  the  trifling  sum 
of  i&iOO.  This  point  came  under  Lord  AhanUyU  consideration 
in  Lush  vs.  Wilkinson^  5  Vei.  Jr.  384* 

"  JVewIand  on  Contracts^  p.  383, 4,  5,  says :  "  I  shall  now  re- 
turn to  the  statute  of  13th  Eliz.  It  will  be  found  liy  examining 
the  cases  on  this  statute,  that  there  js  another  circumstance,  which 
has  been  considered  to  be  a  badge  of  fraud  ;  I  mean  where  a  vol' 
nntartf  conveyance  is  made  by  a  person  indebted  at  the  time. 
This  is  construed  to  be  proof  of  fraudulent  intention  with  respect  to 
creditors,  ahhough  the  deed  may  be  in  consideration  of  blood  or 
of  natural  k>ve  and  affection.  Lord  Coke^  in  Twyne^i  case,  says, 
when  a  roan,  being  greatly  indebted  to  sundry  persons,  makes  a 
gift  to  bis  son,  or  any  of  his  blood,  without  consideration,  but  only 
of  nature,  the  law  intends  a  trust  between  them." 

"  It  is  material,  likewise,  to  remark,  that  to  impeach  a  voluntary 
settlement  made  on  a  meritorious  consideration,  it  seems  to  be 
necessary,  that  tlie  person  making  it,not  only  should  be  indebted, 
but  should  he  insolvent  at  the  time.  Lord  Alvanlejft  in  Lush  vs. 
fFiOMsonj  5  Ves.  384,  says,  "  a  single  debt  will  not  do ;  every 
man  must  be  indebted  for  the  common  bills  for  his  house,  though 
be  pays  them  every  week  ;  it  must  depend  on  this,  whether  he  was 
in  insolvent  etreumstanees  at  the  timeJ*^ 

**  And  this  is  certainly  the  rational  construction  of  the  statute, 
on  which  we  are  commenting.    For  it  was  intended  to  prevent 


398  CASES  IN  THE  SUPREME  COURT 

Fef!^r^^*     conveyances  of  properly,  made  wiib  a  design  to  defraud  creditors. 

1332.  '    When,  therefore,   a  person  makes  a  voluntary  settlement  of  his 

Bracken  ct  ux. Property,  and  is  at  the  time  in  insolvent  circumstances,  as  it  must 

Waifc%i  al.  ^  obvious  lo  hini,  lie  is  doing  an  act  which  must  deprive  bis 

creditors  of  the  means  of  procuring  the  payment  of  their  debts  : 

this  is  a  case,  which  plainly  falls  within  the  statute." 

"  But  to  say,  that  the  mere  circumstance  of  the  person  being 
indebted  at  the  lime,  without  reference  to  the  comparative  state 
of  his  debts,  and  of  his  means  of  paying  them,  shall  be  a  sufficient 
proof  (though  the  conveyance  is  on  a  most  meritorious  conside- 
ration) of  fraudulent  intention,  with  respect  to  his  creditors,  is  to 
assert,  that  a  person,  who,  being  seized  of  a  landed  estate  in  fee 
of  £1000,  settles,  after  marriage,  on  his  wife  a  jointure  of  i&30 
a  year,  if  he  owes  £S0  at  the  time,  and  that  sum  only,  shall  be 
considered  to  make  the  settlement  with  a  view  to  deiraud  bis 
creditors.  1(  Ltord  Ahanley^sidez,  therefore,  be  correct,  it  will 
be  necessary  to  remember  the  sense  in  which  the  term  '*  indiebied^' 
is  used,  when  applied  to  these  cases." 

In  the  case  of  Salmon  vs.  Bennett,!  Con,  Rep,  525^Swifif  Ch. 
J.,  gives  the  opinion  of  the  court  as  follows :  '*  Fraudulent  and  vol- 
untary conveyances  are  void  as  to  creditors ;  but  in  the  case  of  a  vol- 
untary convey  ance,a  distinction  is  made  between  the  children  of  the 
grantor,  and  strangers.  IVIere  indebtedness  at  the  time  will  not,  in  all 
cases,  render  a  voluntary  conveyance  void  as  to  creditors,  when  it  is 
a  provision  for  a  child  in  consideration  of  love  and  affection  ;  for 
if  all  gifts  by  way  of  settlement  to  children,  by  men  in  affluent 
and  prosperous  circumstances,  were  to  be  rendered  void  upon  a 
reverse  of  fortune,  it  would  involve  childien  in  the  ruin  of  their 
parents,  and  in  many  cases  might  produce  a  greater  evil  than  that 
intended  to  be  remedied.  Nor  will  all  such  conveyances  be  val- 
id ;  for  then  it  would  be  in  the  power  of  parents  to  provide  for  their 
children  at  the  expense  of  their  creditors.  Nor  is  it  necessary, 
that  an  actual  or  express  intent  to  defraud  creditors  should  be 
proved  ;  for  this  would  be  impracticable  in  many  instances,  where 
the  conveyance  ought  not  to  be  esti^blished.  It  may  be  collected 
from  the  circumstances  of  the  case.  But  in  all  cases^  where 
such  intent  can  be  shown,  the  conveyance  would  be  void,  wheth- 
er the  grantor  was  indebted,  or  not.  In  order  to  enable  parents  to 
make  a  suitable  provision  for  their  children,  and  lo  prevent  tbem 
from  defrauding  creditors,  these  principles  have  been  adopted, 
which  appear  to  be  founded  in  good  policy.  Where  there  is 
no  actual  fraudulent  intent,  and  a  voluntary  conveyance  is  made 
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to  a  child  in  consideration  of  love  and  aflection,  if  the  grantor  is    P^"*jJ®^- 
in  prosperous  circumstances,  unembarrassed,  and  not  considerably       is32. 
indebtedi  and  the  gift  is  a  reasonable  provision  for  the  child,  ac-Brackcit^x. 
cording  to  his  state  and  condition  in   life,  comprehending  but  a   ^Vaite'et  ni 
small  portion  of  his  estate,  leaving  ample  funds  unincumbered  for 
the  payment  of  the   grantor's   debts,  then  such  conveyance  will 
be  valid  against  debts  existing  at  the  time.     But  though  there  be 
no  fraudulent  intent,  yet  if  the  grantor  was  considerably  indebt- 
ed and  embarrassed  at  the  time,  and  on  the  eve  of  a  bankruptcy ; 
or  if  the  value  of  the  gift  be  unreasonable,  considering  the  condi- 
tion in  life  of  the  grantor,  disproporiioned  to  his  property,  and 
leaving  a  scanty  provision  for  the  payment  of  his  debts  ;  then  such 
conveyance  will  be  void  as  to  creditors." 

Kentj  chancellor,  speaking  of  tlie  above  decision  in  Connecti- 
cut, says,   "  TIte  court  do  not  refer   to  authorities  io  support  of 
their  opinion,  and,  perhaps,  they  may  have  intended  not  lo  follow, 
strictiyy  the  decisions  at   fVcsiminster  Hall,  under  the  statute  13 
JEliz,  I  can  only  say,  that,  according  to   my  imperfect  view  of 
those  decisions,  (and  by  which  I  consider  myself  go\'erned,)  this 
case  was  not  decided  in  conformity  to  them  ;  i)ut  I  make  this  ob- 
servation with  great  defference  to  that  coui  t."     Beade  vs.  Living--    •  * 
stonf  (S  J.  C.  R.  504.  j     But  if  I  understand  the   elementary 
writers,  JYewland  and  Roper,  on   this  subject,  (hey  do  fully  sup- 
port the  opinion  delivered  by  Stofft,  Ch.  J.,  in  the  above  case. 
Aod,in  addition,  the  same  principles  are  advanced  by  the  Supreme 
Court  of  the  United  States  in  their  opinion  delivered  in  the  caae, 
Hendee^s  Lessee  vs.  Longicorth,  1 1  Wheat.  213.     In  this  case  the 
court  say  ;  ''  A  deed  from  a  parent  to  a  cl>ild,  for  the  considera- 
tion of  love  and  afiection,  is  not  absolutely  void  as  against  credit- 
ors.    It  may  be  so  'under  certain   circumstances  ;  but  the  mere 
factor  being  in   debt  to  a  small   amount,   would    not   make  the 
deed    fraudulent,   if  it  could  be  shown,  that  the  grantor  was  in 
prosperous  circumstances,  and  unembarrassed,  and  that  the  gift 
to  the  child  was  a  reasonable  provision  according  to  his  state  ant} 
condition  in  Kfe,  and  leaving  enough  for  the  payment  of  the  debt» 
of  the  grantor.     Tira  want  of  a  valuable  consideration  may  be  a 
badge  of  fraud,  but  it  is  only  presumptive,   and  not  conclusivB 
evidence  of  it,  and  may  be  met  and  rebutted  by  evidence  on  the 
other  side*'* 

1  consider,  that  the  wliole  doctrine  of  the  law,  as  to  fraudulent 
eonveyancea  under  :he  statute  of  I3th  Eliz.  will  apply  to  fraud-^ 
ulent  conveyances  under  our  statute,  eh.  S3.  «.  7,  (Slade^s  Ed.) 
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F^bi!!itr*  No^Vf  <f  ^c  ^PP'y  ^^^  principles  of  law,  as  explained  by  the  ele- 
isai-L  mentary  writers,  aforesaid  ;  and  as  recognized  by  the  courts  of 
BrackettecuxJaw  as  aforessid,  to  the  facts  in  the  case  under  consideration,  we 
Waito  et  ai.  ^B^not  but  SCO,  that  tliesc  facts  afibrd  no  ground  for  presumption 
of  fraud  in  William  Ford,  at  the  time  be  executed  bis  deed  to  his 
daughter,  Clara.  For  at  that  time  Wm.  Ford  was  in  prosperous 
circumstances — his  estate  was  worth  j(60,000,  and  be  owed  on* 
ly  $16,000 — his  gift  to  his  daughter,  Clara,  was  a  thousand  dol- 
lars' worth  of  land,  which  left  enough  of  the  estate  to  pay  all  bis 
debts,  and  $43,000  over  and  above.  The  gift  was  not  unreason- 
able, and  affords  no  presumption^  that  it  was  made  to  injure  cred- 
itors. If  the  deed  to  the  daughter  was  not  fraudulent  in  the  be- 
ginning, it  was  not  made  so  by  subsequent  events ;  such  as  the  wa- 
ters sweeping  ofi  $50,000  worth  of  tlie  grantor's  property,  and 
rendering  him  unable  to  pay  his  debts.  Tliis  Court  is  satis6ed« 
that  the  county  court  in  their  charge,  did  not  instruct  the  jury 
according  to  the  principles  of  law.  For  this  reason  alone,  we 
reverse  the  judgemedt  of  the  county  court,  and  grant  a  new  trial. 
The  plaintiffs  to  recover  their  costs  at  this  Court. 


■'*"^^®^-^- 


^J&arr/i '  ISABELLA  SmITO  M.  JoHN  L.  WoODS. 


1832. 


Where,  in  an  action  o£  account ^  it  appeared  the  derendant,  astheageotof  tbepkiaiiff, 
had  taken  notea  payable  to  himself,  for  the  benefit  of  the  platniifr,  payable  on  acer* 
tain  day  at  a  particalar  bank,  which  notes  had  been  accordingly  paid  by  the  maker 
at  the  time  and  place  appointed,  after  the  comraencemeot  of  the  action,--<t  was 
held  that  such  payment  was  a  payment  to  the  defendant,  and  that  he  was  accouD^ 
able  to  the  plaintiff  for  the  amount  of  the  notes — a  demand  having  been  made  on 
the  defendant  to  account  for  the  notes  before  the  suit  was  commenced,  and  be  har- 
ing  refused  so  to  do. 

In  such  case  an  endorsement  of  the  notes  by  the  defendant  :o  the  plaintifi^  and  a  de- 
livery of  them  to  the  auditor,  at  the  time  of  the  trial,  will  not  be  considered  an  a^ 
counting  which  will  discharge  the  defendant  from  his  liability. 

This  was  an  action  of  account  against  the  defendant  as  bailiff 
and  receiver  of  certain  notes  signed  by  Andy  L.  Smith,  and  an- 
other person,  as  his  bail ;  and  of  certain  monies  received  by  the 
defendant  upon  said  notes*  Plea,  that  the  defendant  wa$  not 
bailiff  and  receiver  to  the  plaintiff*  Issue  joined,  and  verdict  for 
the  plaintiff,  that  the  defendant  was  hi$  bailiff  and  receiver^  and 
ought  to  account ;  upon  which  verdict  judgement  was  rendered  by 
the  county  court,  that  the  drfeudant  ought  to  account.  But  on  the 
trial  of  this  issue  a  number  of  questions  were  raised,  and  decided 
by  the  county  court,  to  which  the  defendant  excepted  ;  and  the 
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exeeptioDs  came  to  this  Court,  and  were  decided  at  their  March 
term,  1831,  (see  3  Ver.  Rep.  485  J  when  the  judgement  of  the 
county  court  was  affirmed,  and  Jeduthan  Loomis  was  appointed 
auditor  to  state  and  report  the  accounts  oi  the  parties  to  thie 
Court,  who  at  this  terra  made  his  report  accordingly.    The  re- 
port^ among  other  things,  stated,  that  the  plaintifi  claimed  that  the 
defendant  account  to  her  for  monies  received  by  him  to  her  use^ 
as  her  batliflTafid  receiver  ;  and  that  the  defendant  claimed  to  be 
allowed  against  the  plaintifl  the  several  sums  expressed  in  his  ao- 
counc  rendered  ;  that  he  had  examined  and  adjusted  the  said  ac- 
counts, and  found  the  defendant  in  arrear  to  the  plaintiff  the  sum 
of  one  hundred  and  thirty  four  dollars  and  ninety-eight  cents. 
The  report  further  staled,    "  That  the  two  last  notes  with  which 
Woods  is  chained  in  the  account,  were  of  the  following  tenor,  to 
wit?  •*  For  value  received  we  jointly  and  severally  promise  to 
^'  pay  John  L*  Woods  or  order,  at  the  Geneva  Bank^  one  hundred 
^  dollars  in  four  years. — 12tb  April,  1825.    ^ndy  L,  Smithy  Ira 
**  Davenport.^    Both  of  the  notes  were  similar,   except  that 
one  was  payable  in  four,  and  the  other  in  five  years,  years. 
These  notes  were  presented  by    Woods  before  the  auditor  on 
the  thirty-first  day  of  August,  1831,  and  then  and  there,  in  the 
presence  of  the  auditor,   endorsed,    "  without  recourse,"    by 
Woods  to   said   Isabella,   and  laid   before   the  auditor,  as  and 
for  a  delivery  of  the  notes  to  said   Isabella^  and   as  aoconnting 
fer  the   same.     But  it  was  also   proved   before  the    auditor, 
that  said  two  notes  had  been  paid  at  the  Geneva  Bank  by  the 
signers    agreeably     to  the   tenor     thereof;     which     payment 
was  after  the  commencement  of  this  suit ;  and  that  said    Woods 
bad  notice  of  said  payment  long  before  he  endorsed  the  notes  to 
said   Isabella.     Upon  these  facts   the  auditor   found  and   ad** 
judged  the  said  payment  to  be  a  payment  to  Woods,  for  the  pur- 
pose of  charging  him  with  the  amount  of  said  two  notes  in  account, 
as  aforesaid.   The  auditor  has  deposited  the  two  notes  in  the  hands 
of  the  clerk  of  the   Supreme  Court,  to  be  delivered  to  Woods,  if 
the  report  be  accepted  by  said  court  ;  if  not  accepted,  to  be  de- 
livered to  whom  said  court  may  order  and  direct.     The  auditor 
further  found  that  before  this  suit  was  commenced,  said  Isabella 
requested  Woods  to  settle  and  account  with  her  in  the  premiseti ; 
and  Woods  neglected  and  refused  so  to  do." 

The  defendant  filed  exceptions  to  the  report,  which  weie  now 
argued  by  counsel. 


Oravok, 

March, 
1833. 

fihnith 
vs. 
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Orangk, 

March^ 

Smitb 

V*. 

Woodi. 


Smith  and  Peckf  for  the  defendant. — 1st.  The  defendant,  by 
taking  the  notes  in  question,  payable  to  himself,  could  not  be 
charged  for  their  amount  without  some  other  act,  such  as  claim^ 
ing  them  in  his  own  right ;  for,  in  order  to  be  available,  they  must 
have  been  made  payable  to  the  defendant,  or  some  third  person, 
as  the  plaintiff,  at  the  lime  they  were  executed,  was  sl  feme  covert 
— the  wife  of  one  of  the  makers. 

2nd.  The  report  shews,  that  at  (he  commencemeot  of  tlie  suit, 
there  was  a  balance  due  from  the  plaintiff  to  defendant  of  $75, 
ibr  his  services  and  expenses  as  agent  to  the  plaintrff;  and  it  is  in- 
sisted that,  for  this  balance,  he  had  a  lien  on  all  the  funds  in  hie 
bands,  which  could  not  be  called  out  until  the  lien  was  discharged 
by  a  payment  or  tender  of  the  genera]  balance.  This  not  having 
been  donejudgement  should  be  entered  for  defendant. 

Srd.  If  the   defendant  was  not  chargeable  for  the   amount  of 
the  notes,,  at  the  rime  the  present  suit  was  instituted,  it  is  difficult 
to  see   on  what  principle  he  caa  now  be  made  liable  for  them. 
If  he  iS'Charged,  then  we  have  the  somewhat  novel  priaeiple  es- 
tablished, that  a  defendant,  who  is  not  liable  at  the  coramencemenc 
of  the  suit,  may  become  so  in  its  conclusion,  and  this,  loo,  by  no 
act  of  his  own.     In  the  case  at  bar,  the  court  are  called  upon  to 
charge  the  defendant  for  the  money  paid  into  the  Geneva  Bank, 
Ibr  the  express  and  only  purpose,  of  charging  him  with  the  costs 
of  this  suit,  when  he  refused  to   receive  the  money,  or  in  other 
words,  to  take  it  out  of  the  bank.     The  commencement  of  this 
suit   operated  as  a  revocation  of  the  defendant's  agency  ^  at  all 
events,  he  had  a  right  to  view  it  as  suspending  his  agency,  and  all 
the  law  would  require  of  him,  would  be,  to  preserve  the  property 
in  his  possession  from  waste.     He  could  not  be  required  to  en- 
force collections  and  receive  payments  while  the  suit  was  pending, 
the  direct  efiect  of  which  might  be  to  aid  the  plaintiff  in  sustain- 
ing her  suit.     It  is  true,,  that  in  an  action  on  book  account,  under 
our  statute,  the  auditor  is  to  audit  all  cl^iims  up  to  the  time  of 
hearing;  and  admitting  the  same  principle  to  apply  loan  action  of 
account  at  common  law,  yet  it  is  onhr  to  be  extended  to  those  pas- 
es where  properly  or  payments  are  received  voluntarily,     Bui, 
.    4th.  Depositing  the  money  at  the  bank  was  uo  payment  of  the 
notes.     Should  the  plaintiff  insthute  a  suit  on  these  notes,  the  ma- 
kers, in  order  to  defeat  a  recovery  against  them  for  damages  and 
costs,  would  be  obliged  to  plead  the  payment  at  tlie  bank  whh  a 
prqfert  in  curia.     The  only  legal  eflect  of  this  payment  was  ibat 
of  a  tender. — (Carley\s,  f^ancCf  17  Mass.  R.  389;  Eldred  vs^ 
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Havcet,  4  Con.  Rtp.  465  ;  Faitn  el  at.  vs.  Sharp.  4  Joh 
183;  Wokott,  admx.  vs.  Vnn  Santvoord,  ITibid.  248; 
n.  Rennnrt/s,  I  Camp.  426,  n.;  Ijyon  vs.  Sundtng  et  a\ 
423 ;  AieAo/*  vs.  j5oiom,2  Cam;).  498  ;  Fenlon  et  al.  vs. 
dry,  !3  East.  469  ;  SniindeMOn  vs.  Judge,  2  fl.  5/a. 
Heorf  vs.  Sewell,  HoU'm  Rep.  365  ;  Macbridge  vs.  W'o 
2  Stark.  Rep.  253  ;  Ca'.dwell  vs.  Cantdy,  8  Cowea'j 
271  ;  U:  S.  Ban*  vs.  Smith,  1 1  lyAeaJ.  171 .;  If  this  f 
be  coirect,  llien,  ilie  defendant  may  as  well  be  charged 
the  notes,  as  for  the  two  that  nere  puid  into  tlie  bank. 

Otb.  fn  account,  reiiimii^  \\n  ftropcny,  as  it  was  at  the 
niencement  of  the  suii,  is  good  accounting  ;  and  the  def 
having  delivered  up  tlic  notes,  nt  (he  awjit,  (or  the  use 
plat Mifl^,  should  not  be  charged  Tor  ihcm. 

Burbank,  for  plaintiff,  conlftnded,  that  the  defendant  i^ 
coonlahle  for  the  iwo  notes  on  wtiich  ilie  money  had  been  | 
the  defendani,  According  1o  the  lenor  of  the  notes — that  afu 
payment  the  notes  were  of  no  value,  and  the  plaintiff  was  r 
der  (lie  least  obligation  to  receive  ihem^ 

Baylies,  J.,  delivered  the  opinion  of  the  Court. — Tl 
&rst  points,  which  the  defendant  makes,  were  decided  I 
Court  at  their  last  term  in  this  action,  and  are  not  now  open  ( 
ctission. — (3  Vt.  Rep.  485.)  The  oilier  points  urged  by  t 
liendanl  in  argnmeni,  may  be  considered  together,  and  dispc 
at  once.  The  d^fendnnt  contends  that  depositing  tlie  money 
bank,  was  no  payment  of  ilie  nnies.  Should  ilie  plainlifTinsi 
suit  on  these  notes,  the  makers,  in  order  to  defeat  a  rec 
against  them  for  damages  and  costs,  would  be  obliged  to  pie: 
payment  at  the  hank  wiili  a  profert  tn  curta.  To  establit 
position,  several  cnses  ace  referred  to,  in  which  the  following 
ciples  are  disclosed :  To  an  action  upon  a  promissory  note  ' 
money  at  a  day  and  place  certain,  the  defendant  pleads  in  I 
cBect,  that  lie  was,  at  the  day  and  place  appointed,  ready  w 
money  to  discharge  his  promise,  hut  the  proniissee  was  not 
to  receive  it ;  and  that  (he  money  has  ever  since  remained  ', 
place  for  the  promissee's  use.  The  plea  was  iield  bad,  for 
oi  i  profert  iacuria.-^(]7  Mau.  389.) 

In  an  action  by  the  payee  against  ihe  maker  of  a  prom 
note,  payable  at  a  particular  place,  a  demand  at  the  place  sj 
ed  Is  not  a  condition  precedent  to  the  plainlifT's  right  ofrect 
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and  need  not  therefore  be  averred  in  tbe  declaration.     (4  C<m. 
Rep.  465.; 

The  holder  of  a  bill  of  exchange  need  not  show  a  demand  of 
payment  of  the  acceptor,  any  more  than  of  tbe  maker  of  a  nole.. 
It  is  the  business  of  the  acceptor  to  aliow,  that  be  was  ready,  at  tbe 
day  and  place  appointed,  but  tbac  no  one  came  to  receive  the 
money,  and  that  he  was  always  ready,  afterwards  to  pay. — ("4 
John.  Rep.  183.; 

If  a  promissory  note  is  made  payable  at  a  particular  place,  in 
an  action  against  tbe  maker,  there  is  no  necessity  lor  proving, 
that  it  was  presented  there  for  payment.*^^  Camp.  Rep.  425, 
n.) 

In  an  action  against  the  maker  of  a  promissory  note,  expressed 
to  be  payable  at  a  particular  place,  tliere  is  no  necessity  for  pror- 
ing  it  was  presented  there  for  payment. — (2  Camp.  Rep.  498.) 

In  a  count  against  tbe  acceptor  of  a  bill  of  exchange,  stated  to  be 
accepted  payable  at  S.  ^  Co'«  J t  is  sufficient  to  allege  generally  a 
request  by  the  plaintifi  to  the  defendant  to  pay  tbe  bills,  without 
alleging,  that  it  was  presented^  for  peymeut  ai  the  particular 
place.— {13  East,  4^9.) 

If  A  make  a  promissory  note  payable  to  B,  or  order,  with  a 
memorandum  upon  it,  that  it  will  be  paid  at  the  house  of  C,  who  is 
A's  banker,  and,in  the  course  oi  business,  tbe  note  is  indorsed  to  Cf 
in  an  action  by  C  against  the  endorser,  it  is  not  necessary  to  prove 
an  actual  demand  on  A.  If  a  note  be  made  payable  at  a  particu- 
lar house,  a  demand  of  payment  at  that  house  is  a  demand  on  the 
maker.— (2  H.  B.  509.; 

It  seems  that  as  against  the  maker  of  a  promissory  note,  or 
against  the  acceptor  of  a  bill  of  exchange  payable  at  a  particular 
place,  no  averment  in  tbe  deehiration,  or  proof  at  the  trial,  of  a 
demand  of  payment  attlie  place  designated  is  necessary. — (11 
Wheat.  171.) 

I  am  not  disposed  to  question  the  correctness  ofthe  above  pHn* 
ciples  ;  but  I  do  not  see,  that  they  can  be  applied,  so  as  toafiect 
the  case  at  bar.  In  this  case,  the  report  of  the  auditor  says,  ^Hhat 
said  two  notes  had  been  paid  at  the  Geneva  Bank  by  the  signers 
thereof  agreeably  to  the  tenor  of  said  notes.^'*  Where  there  was 
actual  payment  ofthe  notes,  as  in  tliis  case,  iftlie  signers  were 
sued  on  the  notes, -it  would  not  be  necessary  for  them  to  plead, 
that  they  were  ready  at  tbe  time  and  place,  with  their  money  to 
pay,  &c.,  and  m^\Le  profert  in  euria^  according  to  17  Ma$Sj 
380  ;  but  they  might  plead  payment  specially,  or  give  it  in  evi- 
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deuce  under  tbe  general  issue.  If  the  money  was  left  at  the  bank 
witLsome  third  person  to  pay  over  to  Woodsy  when  he  called  for 
itt  without  such  person  having  any  authority  from  Woods  to  re- 
ceive tbe  money  in  payment  of  the  notes,  the  facts  should  have 
been  so  stated  in  the  report.  But  from  the  report,  we  are  left  to 
conclude,  that  Woods  had  an  agent  at  the  bank  to  receive  the 
money,  and  give  him  notice.  Payment  to  such  agent  was  pay- 
ment to  Woods  hin^lf,  and  he  should  be  accountable  for  the 
money  received  on  the  notes,  and  not  for  tbe  notes  themselves, 
which  were  rendered  of  no  value  by  payment.  The  defendant's 
exceptions  to  the  report  are  overruled  ;  the  report  is  accepted  by 
the  court,  and  judgement  rendered  thereon  for  the  sums  reported, 
with  additional  costs.  The  notes  are  to  be  disposed  of  according 
to  said  report. 


Oraxgk, 

March, 

1832. 

Smith 

vs. 
Woods. 


,  ^^'^- 


Abel  Edgkll  m.  Gideon  Lowell  and  *****  Bennett. 

A  justice  of  the  peace  may  adjourn  the  takingofadepositioni  and  verbal  notice  given 
to  tbe  adverse  party  of  the  adjournment  is  sufficient. 

One  who  is  supposed  to  have  conveyed  away  his  property  with  a  view  to  defraud 
his  creditors,  is  a  competent  witness  for  the  purchaser  to  show  that  the  conveyance 
was  not  fraudulent. 

Where  a  deed  is  executed  by  the  grantor  with  intent  to  avoid  any  right,  debt  or  duty 
of  others,  and  the  grantee  knows  of  such  intentiun,at  the  timeof  receiving  tlie  deed, 
such  deed  is  void,  though  the  grantee  have  no  wish  to  defraud  creditors,  and 
pays  an  adequate  consideration  for  the  property. 

This  was  an  action  of  ejectment  (or  certain  land  in  Ljndon. 
Plea,  the  general  issue^  The  plaintiff  claimed  title  to  the  prem- 
ises demanded  by  virtue  of  a  levjr  of  an  execution  in  his  favor 
against  one  Micajah  M.  Lowell,  which  was  admitted  to  be  regular, 
and  sufficient  to  entitle  tbe  plaintifi  to  recover,  unless  he  was  de- 
feated by  a  deed,  executed  some  time  previous  to  the  levy,  by  the 
said  Micajah  M.  Lowell  to  the  defendant,  Gideon  LowelL  The  de- 
fendant,J9enne/^,  was  in  possession  of  the  premises  as  tenant  of  said 
Crideon.  At  tbe  trial  in  the  county  court,  tbe  defendant  offered  to 
read  thedeposition  of  J.  M.  Morrill,  taken  on  account  of  deponent's 
sickness,  by  the  caption  of  which  it  appeared  the  plaintiff  had  4)een 
duly  notified,  but  did  not  attend.  To  the  reading  of  which  the  plain- 
tiffobjected,  because  he,  tbe  plaintiff,had  not  had  legal  notice  of  the 
time  and  place  of  taking  said  deposition.  It  was  conceded  by  tbe 
plaintiff,  he  had  received  a  regular  citation,  citing  him  to  be 
present  at  the  taking  of  tbe  deposition,  on  Saturday  tbe  27tb  day 
of  August,  at  Morrill's  house,  at  9  o'clock,  A.  M.    Tbe  deposi- 


Caledonia, 

March  f 
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*^^^^'-T^*'  lion  offered  purported  to  have  been  taken  on  Saturday  the  third 

iiJ32.'      day  of  September,  after.     The  defendants  proved  that  the  plain* 

Edgeil      tiff  ern|)!oyed  one  Haisey  Riley  to  be  present  for  him  at  the  taking 

Lowclfef  al.  ^^  *^^°  deposition,  on  said  27ih  day  of  August,  agreeably  to  the  ci- 
tation ;  that  on  the  27th  day  of  August,  about  10  o'clock  in  the 
forenoon,  Riley,  on  his  way  to  attend  the  taking  of  the  deposi- 
tion, met  the  magistrate  near  Morrill's  house,  and  be  informed 
Riley  he  had  been  to  Morrill's  to  take  his  deposition,  and  be  was 
so  sick  it  could  not  be  taken  at  that  time  ;  that  he  had  adjourned 
the  taking  of  the  deposition  for  one  week,  to  wit,  to  Saturday, 
September  3d,  at  nine  o'clock  A,  M.  and  requested  Riley  to  in- 
form the  plaintiff  thereof,  and  also  his  counsel ;  that  Riley  did 
give  the  information  to  the  plaintiff,  and  also  to  his  counsel,  in 
time  for  them,  or  either  of  them,  to  have  been  present  at  the  ta- 
king  of  the  deposition  ;  that  this  was  the  only  notice  the  plaintiflT 
had  of  the  time  and  place  of  taking  the  deposition  offered,  and  that 
the  deposition  was  taken  agreeably  to  this  notice.  The  objection 
was  overruled,  and  the  deposition  read. 

The  plaintiff  then  gave  evidence  tending  to  prove  that,  as  early 
as  1824,  Micajah  M.  Lowell  was  embarrassed,  and  offered  to  sell 
his  farm  (a  part  of  which  was  the  premises  in  question)  to  seve- 
ral persons,requesting  them  to  take  a  deed  of  it,  and  sell  it  for  him, 
pay  themselves  well  out  of  it,  and  pay  the  balance  to  him,  at  the 
same  time  telling  ihem  he  was  in  debt,  and  must  run  away  ;  and 
requested  them  to  keep  this  a  secret.  He  also  gave  evidence 
tending  to  show,  that,  a  short  time  previous  to  the  execution  of 
the  deed  of  Micajah  M.Lowell  to  Gideon  Lowell^  he,  Micajah, 
told  one  Hackett,  in  the  presence  of  the  defendant,  Crideon^  that 
he  concluded  not  to  let  Hackett  have  the  farm,  as  they  had  talked, 
btit  was  going  to  let  CUdeon  have  it,  for  they  would  not  be  5=0 
likely  to  trustee  him,  as  they  would  Hackett ;  that  after  this  Chd^ 
eon  told  Hackett,  he  should  make  it  appear  he  paid  his  brother 
about  a  hundred  dollars  for  the  farm — 6fty  dollars  to  Butler,  and 
let  him  have  an  old  horse,  and  a  little  money,  to  run  away  with  ; 
this  was  a  day  or  two  after  the  date  of  the  deed  ;  that  at  one  other 
time  he,  Gideon^  on  being  asked  by  the  plaintiff  where  Micajah 
was,  said  he  had  run  away ;  that  he  had  let  him  have  a  horse  and 
some  money,  and  he  had  gone  so  far  that  his  creditors  would  not 
catch  him.  The  defendants  then  offered  Micajah  M.  Lowell  as 
a  witness,  to  whom  the  plaintiff  objected.  But  the  objection  was 
overruled,  and  he  testi6ed,  (having  been  released  from  the  cove* 
nants  of  his  deed  by  defendant,  Gideon,)  that  be  told  his  brother 
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he  iras  embarrassed,  and  roust  sell  his  farm,  and  wanted  liiin   to  CAtKnoMA, 
buy  it ;  that  be  declined  at  Grst,  but  finally  said  if  he  would   lake       i&3i>. ' 


Lowell  et  al. 


^350  for  it  be  would  by  it  ;  that  he  was  to  pay  the  mortgage  of  ~Ed^ 
about  $150,  a  note  to  Butler  of  $50,  which  Gideon  was  bound 
for,  about  $oO  to  his  father  and  sister,  and  one  hundred  in  money 
down  ;  that  upon  this  condition  he  executed  the  deed  ;  that  his 
Lrother,  Gideon^  paid  $100  in  cash,  principally  in  bills,  on  the 
execution  of  the  deed  ;  that  he  let  his  wife  have  a  small  part  of  it, 
and  carried  the  rest  away  to  Montreal  with  him,  being  about  $70 
or  $80 ;  that  in  about  six  days,  or  a  week,  he  went  off  to  Canada  ; 
that  bis  bother  knew  of  his  going,  was  present  when  he  started, 
and  furnished  a  horse  for  him  to  ride,  and,  he  thought,  some  pro* 
visions  ;  that  at  the  time  of  the  trade  he  had  not  made  up  his  mind 
to  go  away,  and  his  brother  did  not  know  it  till  the  day  before  he 
started  ;  that  he  thought  it  was  day  light  when  he  started  ;  that  he 
went  to  Montreal  with  his  brother's  knowledge,  where  he  had  re- 
mained till  within  a  short  time  ;  that  he  had  no  recollection  of 
making  the  offer  to  sell  his  farm,  as  testified  by  the  witness,  and 
was  confident  he  never  did,  for  he  knew  such  a  sale  would  have 
been  fraudulent ;  that  when  he  went  to  Montfeal,  he  thought  he 
could  do  better  by  his  creditors  to  go  and  labour  through  the  sum- 
mer,  which  was  his  intention  then  to  do  ;  that  after  he  hnd  deed- 
ed, be  made  a  more  full  and  accurate  coniputation  of  his  debts 
than  before,  and  found  the  money  wo||}d  not  hold  out  to  pay  them. 
The  court  were  requested,  in  their  charge  to  the  jury,  to  in- 
struct ihero,  that  i(  they  found  the  fact,  that  the  deed  from  Mic<njah 
M.  Lowell  to  Gideon  Lowell  was  made  with  a  view  to  avoid  the 
right  or  debt  of  any  creditor,  or  any  person  whatever,  the  deed  was 
fraudulent  and  void  ;  that  if  the  deed  was  not  made  and  executed 
fur  a  valuable  consideration,  and  bonafidey  the  sale  was  fraudulent 
and  void  as  to  creditors ;  that  thougii  Gideon  Lotoell,  paid  an 
adequate  and  valuable  consideration  for  the  farm,  if  the  transac- 
tion was  not  in  good  fiiiih,  the  sale  was  frr.udulcnt  and  void  as  to 
creditors ;  that  if  any  portion  of  the  consideration  wus  paid  by 
Gideon  Lowell  \o  Micnjah  M.Lowell,  to  enable  him  to  wnh* 
draw  himself  or  his  effects  from  the  reach  of  his  creditors, 
thereby  to  deprive  them  of  their  just  dues,  the  sale  was  void  as  to 
creditors ;  that  though  Gideon  might  have  secured  his  debt,  he 
could  not  make  use  of  it  as  a  pretence  to  enable  Micajah  to  whh- 
draw  his  property  from  the  reach  of  his  creditors ;  and  if  any  pof* 
tionof  the  consideration  was  so  paid,  the  sale  was  fraudulent  and 
void  as  to  creditors.     The  court  instructed  the  jury,  among  oth«r 
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^^falX^'  things,  that  the  deed  of  Micajah  to  Gideon  was  good,  unless  de- 
^832.  feaied  by  the  act  of  the  parlies ;  that  there  were  two  kinds  of 
Edgeii      sal^s  fraudulent  as  to  creditors ;  one  where  no  valuable  considera- 

howeiiet  aL  ^'^°  ^^^  P°'^  9  the  Other  where  a  valuable  consideration  was  paid, 
but  done  with  intent  to  defraud  the  creditorsof  the  vendor,  and  that 
this  intent  noust  exist  in  the  vendor  and  vendee  both  at  the  time 
of  sale  ;  that  though  Micajah  might  have  sold  the  farm  with  a  cor* 
rupt  and  fraudulent  intent  to  cheat  and  defraud  his  creditors,  yet 
i{  Gideon  did  not  know  it,  and  purchase  with  a  like  corrupt  and 
fraudalent  intent,  it  would  not  be  fraudulent  in  him  ;  that  if  the 
jury  found  that  Micajah  sold  to  Gideon  with  such  corrupt  and 
fraudulent  intent,  that  Gideon^  knowing  it,  entered  into  it,  and 
purchased,  and  paid  the  whole,  or  any  part,  of  the  consideration, 
with  such  intent,  the  sale,  as  to  creditors,  was  fraudulent  and  void  ; 
that  if  Gideon  found  it  necessary  to  take  the  farm  to  save  himself 
from  the  Butler  note,  and  to  pay  the  $100  to  Micajah,  and  the 
debt  to  his  father  and  sister,  the  sale  would  not  be  fraudulent  as  to 
him,  for  it  was  laudable  for  him  to  help  his  brother,  who  was  em- 
barrassed, to  redeeem  the  land,  and  lawful  for  him  to  indemnify 
hin)self  in  the  Botler  note  by  purchase  of  the  farm,  to  give  the 
preference  to  the  just  debts  in  the  family,  if  it  was  Micajab's  re- 
quest, and,  so  far  as  he  was  influenced  by  such  motives,  or  others 
of  a  like  nature,  the  sale  was  not  thereby  fraudulent  :  but  if,  as 
stated  before,  Gideon,  knowing  that  Micajah  sold  with  a  corrupt 
and  fraudulent  intent  to  cheat  and  defraud  bis  creditors  out  of  the 
avails  of  the  farm,  or  any  part  thereof,  and  Gideon  purchased  with 
a  like  corrupt  and  fraudulent  intent,  and  paid  (he  whole,  or  any 
))art  of  such  purchase,  with  intent  to  assist  his  brother  in  the  fraud, 
the  sale  was  fraudulent  and  void  as  to  creditors,  and  the  plaintiff* 
must  recover.  But  if  Gideon  supposed  that  Micajah  intended  to 
pay  the  purchase  money  to  his  creditors,  and  did  not  intend  to 
withdraw  himself  or  his  efllscts  from  the  reach  of  his  creditors,  the 
pui chase  would  not  be  fraudulent.  The  jury  found  a  verdict  for 
the  defendants. 

The  plaintiff  excepted  to  the  decision  of  the  court  before  men- 
tioned, and  to  the  charge  to  the  jury,  and  a  bill  of  exceptions  was 
allowed,  stating  the  foregoing  facts;  whereupon  the  cause  was 
brought  up  to  this  Court. 

Mr.  Fletcher,  for  the  plaintiff. — ^The  plaintiff  contends  that  a 
new  trial  ought  to  be  granted,  1.  Because  the  court  misdirected 
the  jury  in  the  law  of  the  case.    The  statute  declares  allfraudu* 
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lent  and  deceitful  deeds^  ^c,  made  wiih  intent  loWProxA  any  right,  Caledoma, 
debt  or  duty  of  any  persoo,  hcj  to   be  utterly  void,  ^^c.      Tbis      I8d!3. ' 
language  is  plain  and  explicit.     Tbe  end  and  .scope  of  the  statute      zd^ 
cannot  be  misapprehended.     The  only   ingredient  necessary  to  fo^^jf;  ^ 
make  tbe  deed  void  is  that  it  was  made  with  intent  to  avoid  the  right 
of  another.  This  was  the  issue  put  to  the  jury.  *  This  was  the  fact 
submitted  to  their  inquiry.     This  was  the  point  on  which  the  court 
were  called  upon  for  instructions.  In  this  case  it  was  the  duty  of  the 
court  to  have  given  the  jury  an  exposition  of  this  statute ;  to  have 
given  them  instructions  upon  the  law  arising  out  of  the  facts,  and 
to  have  particularly  pointed  out  to  them  what   testimony  would 
amount  to  the  proof  necessary  for  the  plaintiff  to  recover — what 
would  amount   to  a  bona  fide  sale,  and  what  to  a  fraudulent  one, 
within  the  true  intent  and  meaning  of  the  statute. — 1  Aikens*  Rep. 
120,  Durkee  vs.  Mahoney.     The  charge  of  the  court  was  involv- 
ed in  obscurity,  and  had  a  manifest  tendency  to  mislead  the  jury. 
Not  only  that,  but  they  were,  as  is  contended^  misdirected  as  to 
the  law,  and  instructed  to  find  facts  (if  they  found  for  the  plaintiff) 
not  required  nor  contemplated  by  the  statute.     The  language  of 
the  charge  is  most  extraordinary.      It  is  redundant  with  a  most 
formidable  array  of  hard  words  and  imposing  terms.  The  statute 
is  silent  as  to  any  "  corrupt  and  fraudulent  intent  of  the  vendor 
and  vendee."     But  this  sentence  is  introduced  no  less  than  seven 
times  in  tbe  charge.     The  statute  does  not  require  that  the  deed 
should  be  executed  with  a  corrupt  and  fraudulent  intent  of  the 
vendor  and  the  vendee,  but  only  with  intent  to  avoid  any  right  of 
any  person.     The  true  intent  and  meaning  of  the  statute  is,  that 
all  deeds  made  with  intent  to  avoid  any  right  of  any  person,  are 
fraudulent  and  void.     Fraud  in  the   statute  is   predicated  of  the 
deed,  and  of  the  deed  only,  not  of  the  parties  to  it.     But  the  court 
instructed  the  juiy  to  refer  the  fraud  to   the  vendor  and   vendee^ 
and  that)  if  they  did  not  both  act  fraudulently  and  corruptly,  with 
an  intent  to  cheat  and  defraud  the  creditors  of  tbe  vendor,    the 
deed  would  not  be  fraudulent  and  void  as  to  the  plaintiff    But  the 
fraud  contemplated  by  the  statute  is  an  inference  of  lnw,nota  fact  for 
the  plaintiff  to  prove,  and  for  the  jury  to  find.     It  dependud  upon 
the  intent  with  which  the  deed  was  made  :  and  it  was  the  dutv  of 
the  court  to  have   instructed  the  jury,  that  if  they    found   tbe 
deed  was  made  with  intent  to  avoid  the  right  of  any  person  what- 
ever, the  law  pronounced  it  fraudulent  and  void;  and  also  4>aitic- 
ularly  to  have  pointed  out  to  the  jury  what  testiinoiiy  woold  con- 
stitute the  proper  evidence  of  such  inteotaon,  and  what  proof  of 
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Cait.donii,  facts  would  entitle  the  plaintiff  to  a  verdict.     But  updn  this   parf 

1832. '  of  the  case  the  court  instructed  (he  jury,  '*  ihat,thougti  the  vendor 

""Edgeli  nwght  have  sold  the  farm  with  a  corrupt  and  fraudulent  intent  icf 

,     'If'     ,  cheat  and  defraud  his  creditors,  yet  if  th^  vendee  did  noi  know  h 

Lowell  et  al.  -^ 

at  the  time,  and  purchase  v\  ith  a  like  corrupt  and  fraudulent  intent, 
the  deed  tvas  not  fraudulent  :  also,  if  the  vendee  supposed  that 
the  vendor  intended  to  pa-j  tHe  whole  purchase  money  to  hiscred^ 
itors,  and  did  not  intend  to  withdraw  himself  or  his  effects  fronr 
their  reach,  the  deed  was  not  fraud(i!en(.  Where  is  such  languai^e 
or  doctrme  to  be  found  ?  Not  in  the  statute,  nor  m  the  faw.  The 
statute  is  silent  as  to  the  corrupt  and  fraudulent  intent  of  the  par- 
ties to  cheat  and  defraud  creditors  ;  as  to  the  vendee's  knowledge 
of  the  vendor's  intent  being  corrupt  and  fraudulent,  and  that  the 
vendee  must  have  this  knowledge  at  the  time  of  sale.  But  the 
eourt  so  instructed  the  Jury,  as  being  the  hw  governing  the  ease  ; 
and  so  far  as  this  doctrine  is  not  within  the  intent  and  scope  of  tbp 
statute,  there  is  error  in  the  charge.  Had  the  charge  slopped^ 
here,  it  would  have  been  less  exceptionable.  But  the  jury  are- 
instructed,  if  the  vendee  supposed  that  the  vendor  tM/eni?eif  to  pay 
the  purchase  money  to  his  creditors,  and  not  to  whhdraw  himself 
or  his  eSects,  the  sale  was  not  fraudulent.  Here  the  court  make 
the  validity  of  the  deed  depend  upon  the  supposition  of  the  ven- 
dee as  to  the  appropriation  by  the  vendor  of  the  avails  paid,  and 
not  upon  the  inimu  with  wbiel^  the  sale  was  had,  as  d'ecfared  by 
statute.  The  act  is  done  bv  tfi^  vendee  which  enables  the  vendor 
to  avoid  the  right  of  the  plaintiff;  and  be  the  consideration  ade- 
quate, or  inadequate,  if  vendee  supposes  thai  it  will  be  paid  to  the- 
--  creditors,  the  sale,  according  to  the  charge,  is  valid.     When  did 

the  question  of  a  sale  bemg  fraudulent  or  n<^,.  (passing  by  tlie 
consideration  of  the  intent  ofifye  parlies  to  it,)  dejiend  upon  the 
supposition  of  the  particeps  crmin!s9  What  (heu  is  the  instruction^ 
which  the  court  ought  to  have  given,  and  what  the  language  of  (he 
statute  ?  It  is  this  :  that  if  the  vendor,  executed  t!ie  deed  to  the  ven<- 
dee  with  Intent  to  avoid  the  right  of  any  one,  and  the  vendee  knew 
it,  or  participated  in  it,  the  deed  was  fraudulent  and  void.  The 
Fourt  ought  to  have  directed  the  jury  to  such  facts,  if  any  were  ii> 
proof,  as  would  have  been  evidence  of  the  intention  of  the  vendor, 
and  of  the  knowledge  or  partieipaiion  of  the  vendee  ;^  what  was^ 
evidence  of  the  deed  having  been  made  with  intend  to  avoid  (tie 
right  or  duty  contemplated  by  the  statute,  and  what  was  not. 
Tl)is  du(y  the  law  imposed  upon  the  court,  and,  inasmuch  as  it  has 
Hot  been  performed,  the  plaintiff  contends  for  a  new  trial. 


lT^Bp 


OP  THE  STA1PB1>  VERMONT.  412 

But  (be  pkiiDtifT  contands  that  thiere   was  error   in  the  adOMs-  ^^jj^^^^*^' 
sion  of  tbe  depesitjoo  of  Joseph  M.  Morrill.     The  deposition  was       1832.' 


DOt  taken  at  ttie  time  an4  place  set  io  the  citation  ;  but  tbe  ma*  Edgeii 
giajraie  adjourned  the  taking  one  week,  and  then  took  it,  without  Lo^etuiaL 
aeoding  out  a  new  citation.  Tbe  statute  respecting  taking  deposi- 
tions is  in  derogation  of  tiie  common  law,  and,  therefore,  to  be  atrict- 
ly  ptirsned.  This  statute  designates  certain  magistrates  to  take 
depositions,  presaMbiiig  certain  forms  to  be  pursued,  biK  authori- 
zes no  adjonrnmeAt.  Tbe  taking  ibe  deposiuon  is  a  ministerial, 
fMC  a  jiKlieifll,  act.  Tbere  is  «o  coiurt.  Then  diere  is  no  power 
incidental  iljat  will  warrant  an  adjournment. — 1  Peier^i  Con.  Rep. 
535,  Buddicum  vs.  Bicke ;   1  Aikenf  Rep.  268. 

Wm.  MaitockSf  contended  for  the  defendant^  that  Ck.  7.  s.  81, 
(Slade^s  Ed.  (f^M.)  requires  a  written  citation  to  be  served, 
which,  in  this  case,  was  done  :  but  this  section  does  not  say,  nor 
b  it  implied,  that  it  must  be  done  on  an  adjournment.  There  is, 
and  most,  from  the  nature  of  ilie  case,  be  implied  a  power  to  ad- 
journ ^  -ii  is  a  power  tocident  to  all  conns,  and  all  acting  minister- 
ially ;  else  injustice,  needless  expense,  and  absurdity,  will  ensue. 
Suppose  Edgetl  prSllbt  the  first  time  ;  bow  idle  and  ridiculous 
to  have  cited  him  again.  And  is  tbere  any  difference  between  be- 
ing iher-e  in  person,  or  by  Jiis  agent  i  See  act  of  1 830,  p.  5,  as  to 
a  justice  giving  tltctwKb  to  poor  debtors.  No  express  authority  is 
given  to  adjourn,  for  the  creditor  to  prove  property  in  the  debtor ; 
•but  no  one  doubts  its  being  implied.  The  administering  that  oaili 
is  no  more  a  judicial  act,  ikan  taking  a  deposition  :  both  alike  are 
special  duties  appended  *o  the  office.  But  if  any  doubt  exists 
under  the  act  of  1797,  the  act  of  1827,  p.  6,  removes  al!  doubts 
hv  verbal  muce  being  good  in  liie  first  instance,  and  still  more  so 
on  adjournwent.  It  does  not  say  personal,  but  verbal.  At  com- 
mon law  and  English  practice,  in  most  cases,  except  service  of 
writs,  notice  to  the  attorney  only  is  good  ;  but  here  it  was  to  the 
party  and  attorney,  Plainiiffobjecis  with  a  very  ill  grace  to  the 
notice  coming  through  his  own  agent.  As  lo  the  charge  of  the 
county  court ;  1st.  it  was  agreeable  to  the  plainiifl's  request,  and 
not  inconsistent  with  it ;  and  2d.  the  charge  is  in  substance  accor- 
ding to  law  :  it  is  like  the  charge  in  the  case  Bridge  vs.  Eggles- 
ion^\4  Mass.  246.  There  must  be  fraud  proved  in  the  gran- 
tor,' and  knowledge  or  participation  by  grantee.— 12  Mass.  456. 
So'the  sale  must  be  bona  fide,  as  well  as  for  a  good  consideration. 
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^^^mrch^'  —1  Swift^s  Dig.  266-7  /  8  John.  Rep.  446  ;  Cowper,  434. 

1832. '  If  (he  sale  is  not  fraudulent  at  the  time,  it  can  not  be  afterwards.-— 

Ejg^i,  Cowper,  710-11;  12  Mass.  1 10;  Svnft,  270,  273. 


vs. 
Lowell  et  ol. 


Baylies,  J.,  JeZmrecf  the  opinion  of  the  Court. '-^ As  to  Mor- 
rilPs  deposition,  it  appears  that  the  justice  of  the  peace,  after  du- 
ly notifying  the  plaintiff  to  attend  at  a  certain  time  and  place  to 
the  taking  of  this  deposition,  did^  on  account  of  the  sickness  of  the 
witness,  adjourn  the  taking  to  another  time,  at  the  same  place,  of 
which  adjournment  the  plaintiff's  agent  had  verbal  notice  given 
bim  by  the  justice,  and  this  notice  was  communicated  to  the  plain- 
till,  as  set  forth  in  the  bill  of  exceptions.     We  are  inclined  to  the 
opinion,  that  the  justice  of  the  peace  had  power  to  adjourn  the 
taking  of  the  deposition,  and  verbal  notice,  given  to  the  adyerse 
party  of  the  adjournment,  was  sufficient.     And  we  also  decide, 
that  Micajah  M.  Lowell,  having   been  discharged  from  the  cov- 
enants in  his  deed,  was  rightly  admitted  as  a  witness  to  testify  on 
the  part  of  the  defendant.     But  when  we  examine  the  chaise  of 
the  county  court  to  the  jury,  we  find  they  were  instructed,  ^'  that 
there   were   two  kinds  of  sales  fraudulent  as  to  creditors  ;  one 
where  no  valuable  consideration  was  paid— 9b  other  where  a  val- 
uable consideration  was  paid,  bvi  done  with  intent  to  defraud 
creditors  of  the  vendor y  and  that  this  intent  must  exist  in  theven^ 
dor  and  vendee  both  at  the  time  of  sale ; — that  though  Micajah 
might  have  sold  tlie  farm,  with  a  corrupt  and  fraudulent  intent 
to  cheat  and  defraud  his  creditors  ;  yet  if  Gideon  did  not  know 
it,  and   purchased  with  a  like  corrupt  and  fraudulent  intent,  it 
would  not  be  fraudulent  in  him.     It  is  abundantly  insisted  upon 
throughout  (he  charge,  that  the  vendor  and  vendee  most  be  actu- 
ated  hy  like  motives  to  cheat  and  defraud   the  creditors  of  the 
vendor,  or  the  sale  cannot  be  fraudulent  as  it  respects  the  I'endee. 
I  cannot  approve  of  this  doctrine.    It  is  however  true,  that  if  the 
vendee  was  a  bona  Jide  purchaser  for  a  valuable  consideration, 
without  notice  of  any  fraud  in  the  vendor,  the  ci editors  of  the  ven- 
dor could  not  avoid  the  contract,  as  it  respects  tbe  vendee.     But 
if  (he  vendee  at  the  (inie  had  knowledge,  that  the  vendor  sold  bis 
farm  to  defraud  his  creditors,  it  would  make  the  conveyance  void 
in  his  hands,  as  to  such  credi(ors,  although  he  had  no  wish  to  de- 
fraud  (hem  ;  but  purchased,  because  be  considered  tbe  farm  was 
cheap,  and  this  was  tbe   only  motive,  that   induced   him  to  pur- 
chase.    Hence  I  conclude,  that  the   nio(ives  and  intents  of  the 
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rendor  and  vendee,  may  be  diflerent,  and  ihe  conveyance,  as  it  ^^J^^®"*' 
respects  the  vendee,  will  be  void.  1832- 

In  the  case  of  Bridge  vs.  Egglesioriy.  14  Mass.  250,  the  Edgeii 
court  say,  "  It  will  be  well  to  establish  some  precise  rules,  which  Loweii'et  ai. 
may  make  this  branch  of  litigation  less  troublesome,  than  it  has 
hitherto  been.  Now  as  the  creditor,  in  such  cases^  is  obliged  to 
prove  actual  fraud  in  the  grantor,  and  a  participation  in,  or  knowl- 
edge of  ^  it  in  the  grantee,  we  think  these  two  branches  of  his 
case  will  adroit  of  the  application  of  evidence  to  the  two  parlies, 
whieb,  although  apparently  inconsistent  with,  is  by  no  means  re- 
pugnant to,  the  common  rules  of  evidence." 

'*  To  prove  fraud  in  the  grantor,  bis  conduct  and  his  declara-  - 
tions  before  the  conveyance  may  be  the  best,  and  often  the  only 
evidence,  within  the  power  of  the  creditor.  He  at  that  time  is  not 
interested,  nor  can  it  be  his  design  to  injure  those,  with  whom  he 
may  afterwards  contract.  If  fraud  ;s  tlws  proved  upon  him,  then 
the  knowledge  of  it  on  the  part  of  the  grantee  is  to  be  proved  ; 
which  may  be  done  by  showing  a  trifling  consideration,  or  none 
at  all ;  by  acts  inconsistent  with  the  bona  fide  ownership  of  the 
property  ;  by  confessions  of  the  nature  of  his  bargain  ;  or  by  oth- 
er circumstances,  tending  to  show  a  knowledge  of  the  designs  of 
the  grantor.  Without  this  latter  evidence,  the  former,  as  to  the 
designs  of  the  grantor,  is  wholly  ineffectual  to  defeat  the  purchase ; 
and  a  jury,  under  the  direction  of  the  court,  will  always  be  able 
to  discriminate  ;  so  that  the  purchaser  will  not  be  injured  by  the 
declarations  of  the  grantor,  unless  he  be  proved  to  have  been 
frivy  to  his  fraudulent  designs." 

CA.  32,  j.  7,  {Slade^s  ed,)  says,  "  And  every  of  the  parties  to 
such  fraudulent  and  deceitful  conveyance  of  goods  or  chattels, 
bond,  bill,  note,  contract,  agreement,  suit,  judgement,  or  execu- 
tion, or  any  conveyance  of  houses,  lands,  tenements,  or  heredit- 
aments, made  with  like  fraudulent  intent,  who,  being  privy  thereto^ 
shall  justify  the  same  to  be  made,  had  or  executed,  bonafide^ 
and  upon  good  consideration,"  &c. 

The  word,  pnry,  as  defined  by  Webster,  sometimes  means, 
"  admitted  to  the  participation  of  knowledge  with  another  of  a 
secret  transaction."  This  is  nearly  the  sense  in  which  the  word 
is  used  in  the  statute  :  it  means  a  knowledge  of  a  secret  fraudu- 
lent transaction,  in  which  he,  who  has  the  knowledge^  was  a  party. 

The  judgement  of  the  county  court  is 
reversed,  and  a  new  trial  granted. 
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OnLKAKP,  JosuuA  Sawyer  w.  James  Little* 

JUarrhf 


1333. 


A  lease  Cor  fiOO  years  to  Si  fnne  covert  ft  ni\  Ler  paitJcuIar  heirs,  such,  too,  os  were 
then  in  being,  ia  an  inctimbiiinte  on  the  estate. 

XVhen  husband  and  Wife  join  in  a  deed  of  conveyance  of  land,  wiili  coTenants  of 
«eiziB,  &C.,  ihe  wife  ie  not  liable  to  a  ouit  upon  tuck  coitYanants,  but  the  htisbajidt 
it  seems,  may  be  sued  as  if  it  were  his  sole  deed. 

This  was  an  action  ofcovenantf  which  came  np  from  the  coun- 
ty court  on  the  following  case  ogreed  loby  the  parties: 

"  In  this  cause,  it  is  agreed  by  the  parlies,  thut,  on  the  10th 
day  of  April,  1824,  Jameg  lAttle,  the  iletendanl,  was  the  ow- 
ner in  fee  simple  of  the  land  in  qtiesitoti,  and  was  to  possession 
of  said  premises;  and,  on  the  said  IGih  day  of  April,  ]6245Con» 
veyed  soid  premises  lo  Thonios  Waterman,  of  Johnson,  by  deed 
of  qnitclaiin,  or  warranty  and  seizin  ;  that,  on  ilic  said  16lh 
day  of  April,  1824,  the  said  Waierman  leased  io  Rosetta  Littlej 
wife  of  James  lAtlle^  her  execniors,  administrators  and  assigns, 
the  whole  of  said  premises  for  nnd  dtu'ing  the  term  of  eight  lum- 
dred  years  from  the  duie  of  snid  lease,  to  be  completed  and  co- 
ded ;  and  directing  the  premises,  at  the  decease  of  JRoseita  hil- 
ile,  10  passs  lol  he  legal  heirs  of  James  Little  by  the  said  Rosetta^ 
and  lo  Diantha  SafTbrd,  wife  of  Joseph  W.  SafTord,  nnd  daugh- 
ter of  James  Jjttth  (by  anoiher  wife;)  lo  them  eqimlly,  and  to 
their  heirs,  exerniors,  adminisUMtors  and  assigns,  diu'ing  said 
term  ;  they  paying  iherefor  to  Waiennan,  his  heirs  and  assigps, 
an  annual  rent  of  twelve  and  a  half  rents;  and  ihat  theyidso,  (o 
bear  and  ptiy  the  taxes,  &c.  during  said  term  ;  thai,  on  the  1 7th 
day  of  January,  1825,  and  long  after  the  above  lease,  Thomas 
Waierman  reconveyed  to  JiittfM  Iy//f/«,  by  deed  of  quitclaim,  the 
said  premises;  that,  on  the  ]2ih  day  of  June,  1 827,  Jamct £pt/- 
tle  and  Rosetta  XaV//«,  then  in  possession,  conveyed  the  premises 
to  the  platntifT,  by  deed  of  warianty,  covenanting  that  they  were 
at,  and  until,  the  ensealing  of  said  deed,  well  seized  of  the  prem- 
ises in  fee  simple,  and  that  they  had  good  right  and  lawhil  ati- 
thoriiy  to  bargain  and  sell  the  same,  in  manner  and  form  as  men- 
tioned in  the  deed  ;  and  thai  thev  were  free,  and  clear  of  all  in- 
cumbrances;  that  all  the  deeds  of  conveyance  referred  to  were 
executed  with  the  necessary  formalities,  and  are  agreed  to  be 
valid  deeds,  so  far  as  respects  their  execution.  It  is  agreed,  that 
Sawyer  had  beard,  at  the  time  of  the  execution  of  the  deed  by 
James  Little  and  Rosetta  Little  to  him,  that  some  kind  of  lease 
had  been  executed  to  the  heirs  of  James  and  Rosetta  Little,  and 
Diantha  Saflbrd, but  had  never  seen  the  lease;  at>d,  at  the  time 
o\  the  conveyance  to  Satcyer,  said  lease  was  not  considered  or 
believed  to  be  valid.  Jt  is  agreed  that  the  original  deed  frons 
James  and  Rosetta  Little  to  Sawyer,  with  copies  of  all  convey-* 
ances  referrec^to  in  this  case,  are  to  be  made  a!part  of  it.  It  is  al- 
so agreed,  that,  at  the  date  of  the  lease  from  Thomas  Waterman, 
Diantha   Safiord  was  and  still  is  capable  of  taking  said  estate ;  also 
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that  there  are  and  were,  at  the  time  of  the  conveyance  to  Saivyer,  ^'^^^V'» 
joiot  heirs  of  Jamei  and  Roseita  Ldiile^  as  contemplated  by  sold       13^2/ 

lease,  all  capable  of  taking  said  estate,  if  such  be  the  operation  of 

said  lease.     Now,  if,  upon  the  whole  case,  the  court  should    be       ^vs.^^ 
of  opinion,  that  there  is  a    breach  of  covenant  upon   any  of  the      Little/ 
covenants  contnined  in  ihe  deed  to  (he  plninuff,  and  that   said  es- 
tate was  incumbered,  when  sold  to  Sawyer,  judgement  is  to  be 
entered  for  (he  plainiifl*,  and  damages  to  be  assessed  by  the  court 
according  to  law." 

On  this  statement  of  facts  (lie  county  court  rendered  a  judges 

meot  for  the  plaintiff^  and  the  defendant  appeoled  to  this  Court. 

The  case  having  been  elaborniely  argued  by  counsel,  the  opin-' 
too  of  the  Court  was  pronounced  by^ 

Hutchinson,  C  J. — When  this  cause  first  cams  up  to  this 
Court,  it  stood  against  (he  said  James  Little^  and  his  wife,  Roaeiia 
Lutle.j  jointly.  After  nrgntnent,  upon  the  same  statement  of  facts 
now  before  us,  we  derided,  ihni  she  was  not  liable  u|)on  those 
covenants,  made  during  her  covejiure  ;  but  no  decision  was 
made  upon  the  part  of  the  case  then  remaining,  and  now  presen*' 
led  for  our  decision.  The  plHlniift  moved  \n  ornend  his  declara- 
tion by  erasing  the  name  of  said  Rosettn.  and  letting  it  stand 
against  said  James  alone,  as  it  now  is.  This  was  granted,  upon 
terms,  1  believe,  which  were  complied  with.  In  il)e  present  ar- 
gument, the  execution  of  this  deed  by  said  Rose((a^]o\\\\\y  with 
her  husband,  dtning  her  coverture,  is  treated  as  a  nullity,  so  fair 
as  relates  (o  her  liabilitv  on  these  covenants  ;  or  so  far  as  relate9 
to  the  liability  of  said  James  to  be  sued  alone,  withotit  taking  notice 
of  the  said  Roseita,  as  being  a  cosigner  with  said  James, 

Therefore,  the  only  question  now  presented  is,  whether  the 
lease  from  Waterman,  under  all  the  circumstances  of  the  case,  cre- 
ates a  defect  of  title  in  Jamc*,when  he  conveyed  to  il>e  plnintifi  ; 
or,  whether  it  was  then  an  incumbrance  upon  the  land,so  as  to  form 
ar  breach  of  tliese  covenants  in  the  defendant's  deed  to  the  plain- 
tiff. It  appears  in  the  case,  that  Waterman,  having  recsived  from- 
this  defendant  ao  absolute  title  to  the  land  in  question,  gave  a  Tease 
of  the  same  for  eight  htmdred  years  to  the  said  Rosett a,  then 
tlie  wife  of  the  said  James,  her  executors,  administrators  and  as- 
signs, they  paying  twelve  and  half  cents  yearly  rent.  Had  the 
lease  stopped  here,  it  would  have  created,  according  to  the  au- 
thorities cited,  a  chattel  interest  in  said  Roseita,  which  wotdd 
have  been  under  the  control,  and  at  the  disposal,  of  her  executors 
or  administrators  after  her  decease,  or  might  have  been  disposed 
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Orleans, 

March, 
1832. 

iSawyer 

vs. 

Little. 


of  by  her  duriog  her  life,  and,  of  course,  would  not  have  formed 
an  incumbrance  upon  (be  land,  to  operate  against  the  conveyance 
made  to  the  plaintiffby  her  and  her  husband.  But  the  lease  goes 
on,  not  in  any  form,  found  in  the  books,  but  in  a  sort  of  historical 
manner,  and  provides,  or  rather  recites,  that,  at  the  decease  of 
the  said  Rosetta,  the  said  premises  are  to  pass  to  the  legal  heirs 
of  the  said  James  Little^  by  the  said  Rosttta^  and  to  Dianiha  Sa(- 
ford,  wife  of  Joseph  W.  Safiord,  and  daughter  of  the  said  James 
LUiUf  by  a  former  wife  ;  to  them  equally,  and  to  their  heirs,  ex- 
ecutors, administrators  and  assigns,  during  said  term  ;  they  pay- 
ing therefor,  to  the  said  Waterman  his  heirs  and  assigns,  an  an- 
nual rent  of  twelve  and  a  half  cents :  they  were  also  to  bear  and 
pay  the  taxes  &c.,  on  said  premises,  during  said  term.  Thecase 
also  states,  that  said  Rosetta  was  then,  and  now  is,  capable  of 
taking  and  holding  real  estate,  and  that  there  (hen  were,  and  still 
are,  in  being,[such  joint  beirs  of  said  James  and  Rosetta^  as  named 
in  said  lease. 

There  can  be  no  doubt  but  that  this  arrangement  with  Water- 
man was  intended  as  a  family  settlement  of  this  farm.  James 
deeds  to  Waterman,  to  enable  him  to  convey  to  Rosetta^  the  wife 
of  said  JameSf  and  (o  certain  heirs  named.  He  conveys  accor- 
dingly by  (he  lease  referred  (o.  He  then  quits  to  said  James  all 
his,  Watcrman^s,  right  to  said  premises.  This  operates  to  make 
said  James  landlord  to  receive  the  annual  rent.  He  then  was  in 
possession,  in  right  of  his  wiie  under  the  lease,  and  as  landlord 
under  his  deed. 

Now,  in  ascertaining  wliat  should  be  the  true  construction  of 
this  lease,  we  derive  no  beneGt  from  the  location  of  the  various 
expressions  ;  because  it  follows  no  form  known  in  law.  All  we 
can  do  is,  to  compare  all  its  provisions  together,  and  see  how  they 
best  stand  together,  and  hence  discover  what  were  those  intentions 
of  the  parties,  to  which  the  law  will  give  sanction.  In  this  mode 
of  investigation,  we  are  led  to  the  conclusion,  that  the  expression, 
"  \he  heiis  of  said  James  by  said  Rosetta^  and  the  said  Diantha 
Safford,"  should  be  treated  as  a  term  of  purchase,  they  all  being 
then  and  still  in  existence.  The  lease  will  then  operate  to  give 
Rosetta  a  life  lease,  and,  upon  her  decease,  the  said  Diantha 
SaiTord,  if  living,  otherwise,  her  heirs,  and  those  ctTildren  of  said 
James  and  Rosetta,  jointly,  who  would  be  their  legal,  joint  heirs, 
if  said  James  were  also  dead.  This  was,  therefore,  an  outstan- 
ding title,  which  James  and  Rosetta  could  not  convey  to  the 
plaintiff.     They  could  convey  all  her  right,  that  is  her  life  estate. 
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mi  no  more*  The  use  for  the  residue  of  the  eight  hundred  years,  ^5^;^)[*' 
lifter  the  decease  of  the  said  Rosetta^  is  a  title  against  which  the  1833«' 
plaimiflT  cannot  hold.  This  may  be  considered  a  breach,  either  sawyer 
of  the  covenant  of  seizin,  or  covenant  against  incumbrances,  u'^. 
By  a  reference  to  the  plaintiof's  deed^  a  copy  of  which  is  fur*- 
nished  us,  we  perceive,  that  the  covenant  of  seizin  is  not  a  naiced 
covenant  of  seizin,  but  is  also  a  covenant  that  the  seizin  is  in  fee 
simple,  accompanied  with  a  good  right  and  lawftii  authority  to 
bargain  and  sell  said  |)remises  in  the  manner  in  said  deed  written. 
NoW)  i^onihe  construction  we  have  given  the  lease,  they  were  not 
seized  in  fee  simple,  but  for  the  life  of  said  RosetiOj  only  ;  and 
they  had  no  right  to  bargain  and  sell  said  premises,  but  only  to 
sell  a  life  estate  in  them.  This  outstanding  title  may,  also,  be 
considered  as  an  incumbrance ;  because  the  plaintifi  would  be 
obliged  to  purchase  it  in,  or  he  could  never  hold  the  premises  un- 
der bis  deed,  after  the  decease  of  the  said  Rosetta,  Judgemeift 
must  be  entered- for  the  plaintifT  upon  this  agreed  case  ;  but  we 
cannot  assess  die  damaged,  as  the  parties  have  contemplated  in 
their  agreement.  There  can  be  no  possible  rule  lor  assessing 
tlie  damages,  that  will  be  sure  to  do  justice  to  (he  parties. 
There  ougiu  to  be  an  agreement,  if  possible,  to  rescind  this  last 
contract,  and  the  plaintifT  convey  back  bis  title  on  proper  terms, 
receiving  back  what  he  has  evct*  paid,  and  his  costs  and  interest. 
The  parties  so  little  thought  of  the  slate  of  things  into  which  they 
liave  got  themselves,  possibly  a  court  of  chancery  would  compel 
«  rescinding  of  (he  contract,  on  some  leasonable  terms.  The 
best  justice  may  be  done  by  the  agreement  of  the  parties.  As 
die  action  now  stands  before  us  as  a  court  of  law,  it  must  pass  to 
tbe  county  court  for  the  assessment  of  damages. 

Sawyer  fy  Fletcher ^  for  plaintifi. 

WiUardfy  Youngs  for  defendant. 

53 
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%^ih^*    •'^"^   Skinner,  John  Hurd  and  William  Hurd  m,  Johh 
^^^  McDanirl. 

A  nlainti/Tin  ejectment  most  show  fh*  defendant  in  actual  possession  of  the  preiniacv 
demanded  at  the  time  the  suit  was  commenced,  or  he  cannot  recover. 

Certain  defendants  in  an  action  of  djectment  residing  in  •notlier  state  »t  the  time  the 
«uit  was  commenced,  no  service  was  made  on  tiiem  by  atfiachment  or  otherwise, 
and  lliey  not  having  had  notice- of  its  pendency,  the  conrt  ordered  notice  to  be  giv- 
en by  publication  in  a  news-paper,  agreeably  to  the  requisitions  of  the  statute  res- 
pecting persons  absent  from  the  state,  at  the  tiroc  a  suit'ie  commence*)  against  them, 
and  have  no  notice  of  it ; — ihc  defendants  not  nj^pearing  in  pursuance  of  said  notice^ 
judgement  was  renderett  against  ihcm  by  default.  On  a  writ  of  review  afterwards 
brought  by  these  defendants,  it  was  held  that  the  judgement  was  void  fur  want  of 
jurisdiction  of  the  cuiut,  and  that  they  had  no  occasion  to  bring  a  writ  of  review  in 
order  to  avoid  the  judgement. 

If  neither  person  nor  property  ofone,  against  whom  a  Fuitis  brought,  can  he  found  iir 
tliis  state  whereon  to  serve  process,  the  court  has  oe  j^irisdktioa  oter  fainL. 

This  was  a  writ  of  review^  brought  in  pursuance  of  the  statute^ 
ch,7jS,  55,  to  review  an  action  of  ejectment  which  had  been 
brought  by  McDanxcl  against  Skinner^  and  John  and  William 
Jiarrf,and  others.  Tlie  officer  who  served  the  writ  returned  that 
he  had  served  it  on  three  of  the  defendants,  who  resided  in  the 
county  of  Orleans,  but  made  no  mention  of  Skinner  and  the  two 
Hurds,  wha  resided  in  Massachusetts,  nor  of  Hadley,  another 
defendant,  who  resided  in  the  state  of  New- York.  But  the  ac- 
tion was  entered  in  court  against  all  the  defendants.  The  follow- 
ing record  sliows  the  proceedings  in  the  county  court  : 

"  John  McDaniel  ^  Orleans  County  Courts 

vs,  >  February  terra,  1825* 

^  Jeffrey  Watson  ct  al.   ) 

"  Luther  Kidder,  Jeffry  Watson  and  Hczekiah  Davis,  of  Flyde- 
park,in  the  county  of  Orleans,  Jacob  P.  Hadley ,of  Constable,  in 
the  state  of  New-York,antl  John  Skinner,  John  Hurd  and  Wi7- 
liam  Hurd,  of  Charleston  in  the  state  of  Massachusetts,  were  ai- 
tnoiied  to  answer  unto  John  McDaniel^  of  said  Hyd«park,  in  a 
plea  that  to  the  plaintiff,  the  defendants  render  the  seizin  and  pea- 
ceable possession  of  a  certain  tract  or  parcel  of  land  with  the 
ap|>UFtenances  thereto  belonging,  lying  and  being  in  said  town  of 
Hydepark  and  described  as  follows,  to  wit :  stiventy-seven  acres 
and  fifty  two  rods  of  the  east  side  of  ntimber  thirteen,  on  the  first 
division,  drawn  to  the  right  of  Roger  Enos,  jr.  and  having  a  dwel- 
ling house  and  two  barns  thereon,  divided  by  a  line  running 
through  said  lot  parallel  with  the  west  line  thereof;  also  twenty 
acres  and  ihirty-eiglit  rods  being  the  west  side,  and  south  hall  of 
lot  number  sixteen,  in  the  first  division  in  said  town,  known  by  the 
name  of  the  Lamphier  farm  ;  also  one  quarter  of  an  acre  of  land 
on  the  main  road  leading  from  Wolcott  through  said  Hydepark  to 
Johnson,  and  being  near  (lie  mansion  of  the  said  John  McDaniti 
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in  said  town  of  Hydepark,  with  a  dwelling  house  tfaereoo.     Sc«    ^iV^T" 
writ  on  file.     This  cause  was  entered  February  term,  1824,  and       1332.'' 

continued,   Hadley,  Skinner  and  Hurds,  being  out  of  the  state.  — ; 

September  term,  1824,  it  was  continued  under  the  usual  order  of  *"°^'[*'* 
notice  by  publication  in  a  newspaper;  and  now  at  the  present  McDaniet 
term,  order  of  notice  having  been  complied  with,  the  defendants, 
though  three  times  called  in  open  court,  do  not  nppear,  but  here- 
of make  default.  Whereupon,  the  court  on  the  showing  of  the 
plaintifi,  considered  and  adjudged  that  the  plaintfi  recover  of  the 
defendants  the  quiet  and  peaceable  possession  of  the  premises  de- 
manded, one  cent  damages  and  his  costs,  allowed  at  thirty  dollars 
and  thirty  six  cents,  and  that  writ  for  possession  and  execution 
may  issue.  Writ  issued  8th  March,  1825;  returned  3d  May, 
J826,  Attest,  Ira  JH.  Mletiy  Clerk:' 

On  the  trial  of  the  action  of  ejectment  in  pursuance  of  said 
writ  of  revieWf  the  issue  being  joined  to  the  country,  the  said 
John  MeDanitl  gave  in  evidence  a  mortgage  deed  of  the  land 
in  question  from  Jacob  P.  Hadley,  dated  10th  January,  1821,  to 
McDaniel^  and  a  decree  of  foreclosure  of  the  equity  of  redemption 
on  said  mortgage,  March  term,  1827.  The  said  Skinner  nnd 
Hurds  gave  in  evidence  to  the  jury  the  levy  of  a  certain  execu- 
tion in  their  favor  against  the  said  Jacob  P.  Hadley,  on  the  land  in 
question,  on  the  2d  August,  1820,  and  records  made  of  said  exe- 
cution, and  officer's  return  thereon,  on  the  3d  day  of  August,  1 820, 
in  the  proper  offices  for  recording  the  same  ;  but  there  was  no 
evidence  that  Skinner  and  Uurds  took  actual  possession  of  said 
land  under  their  execution  and  levy. 

The  court  instructed  the  jury,  that  Skinner  and  the  Hurds 
were  not  liable  to  JlfcDantel  in  the  present  action  without  some 
further  proof  of  their  being  in  possession  of  the  premises,  either 
by  themselves,  or  some  tenant,  than  what  is  above  recited.  The 
jury  found  a  verdict  for  McDaniel  against  the  other  defendants  ; 
but  against  McDaniel  in  favor  of  Skinner  and  Hurds^  on  the 
ground  that  they  were  not  in  possession  of  the  premises,  when 
the  action  was  commenced.  To  which  charge  of  the  court 
McDaniel  excepted,  and  the  exception  was  allowed.  The  cause 
now  came  before  this  Couit  on  a  motion  for  a  new  trial,  founded 
on  an  alledged  misdirection  of  the  court  to  the  jury. 

The  opinion  of  the  Court  was  delivered  by 
Baylies,  J. — ^There  is  no  doubt  the  court  below   instructed 
the  jury  correctly.   It  has  long  been  established,  that  the  plaintiff, 
in  ejectment  must  show  the  defendants  in  possession  of  the  land 
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^JSa^eh^'  ^^^'"^®^«  ^^  ^^^  commencement  of  bis  action :  showing  thtt  tbar 
1832.'  defendants  liave  some  sort  of  claim  to  the  land  is  not  sufficient. 
iskinneretfti.  ^"^  whcn  wc  examine  ih'e  record  of  proceedings  in  the  action  oC 
y*'  ejectment^  and  the  judgement  rendered  on  default,  we  cannot  dis-^ 
cover  the  necessity  of  a  writ  of  review  being  brought  by  Skinner 
and  the  two  Hurds  to  reverse  that  judgement.  It  appears  by  the 
writ  of  ejectment,  that  Skinner  and  the  two  Ilurds  resided  irr 
Charleston,  in  Massachusetts,  and  were  citizens  of  that  state ;  and 
they  had  no  property  here,  and  no  service  of  the  writ  was  made 
upon  them.  But  thefr  names  were  entered  upon  the  docket  of 
the  court,  as  defendants  in  the  action,  k  isa  questiooy- wbeiher* 
the  court,  having  no  jurisdiction  of  the  action,  as  it  respected  Skia-^ 
ner  and  Hurds,  for  want  of  service  of  the  writ  upon  tbem,  could 
acquire  jurisdiction  by  making  an  order  of  notice  to  them  to  be 
published  in  the  news-paper,  as  was  done  in  this  case  ?  The  stat^ 
i>te,  (cA.  7,  9,  55,)  says,  "  That  if  the  party  against  whom  anjr 
^  suit  shall  be  brought,  were  absent  from  the  state,  at  the  time 
"  of  commencing  such  suit,  and  shall  not  return  within  the  same 
^'  before  the  time  of  trial,  the  court,  in  which  such  suit  is  brought,. 
**  shall  continue  the  action  to  the  next  term  of  said  court,  (unless 
"  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court, 
"  that  the  defendant  had  notice  of  ike  tervice  of  such  process,  a 
'^  sufficient  time  before  the  return  thereof  to  have  appeared  at  said 
'^  cotirt,  and  have  had  a  trial.)  And  it  is  hereby  made  the  duty 
**  of  the  plaintiflTto  cause  personal  notice  of  such  suit,  and  contin- 
*^  nance,  to  be  given  to  the  defendant,  twenty  days  previous  to 
"  the  next  term  of  said  court.  And  unless  it  shall  appear  to  the 
"  court,  that  the  defendant  has  been  noti6ed,  the  court  shall  fur- 
**  iher  continue  said  action,  and  order  further  notice  to  be  given, 
*'  by  directing  a  publication  thereof  to  be  made  in  some  public 
**  news-paper,  at  their  discretion.'* 

The  writ  must  be  served  on  the  absent  defendant  in  some  one  of 
the  ways  pointed  out  by  statute.  If  the  writ  be  not  served,  the 
court  can  have  no  jurisdiction  of  the  aciion-^not  even  to  continue 
it,  for  the  plaintiff  to  give  the  defendant  notice.  But  if  the  writ 
be  served,  the  court  may  continue  the  action  from  term  >o  tenn, 
and  order  notice  to  be  published  in  a  news-paper.  So  a  citizen 
of  another  state,  whose  property  is  attached  in  this  state,  maybe 
noti6ed  of  the  pendency  of  the  action  agreeably  to  the  above  act. 
But  if  neitlier  the  person,  nor  property  of  a  citizen  of  another 
state,  can  be  found  in  this  state,  whereon  to  serve  process,  the 
courts  of  this  state  caii   have  no  jurisdiction  over  him.     Neither 
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fbe  persons,  nor  property  of  Slnnner^  and  the  two  Hurds,  were    ^^J^^^' 
feundi  whereon  to  serve  the  writ  of  ejectment,  and  no  service  was       1833.  ' 


made  on  them.  The  court  then  could  have  no  jurisdiction  of  the  skinner  ct  ak 
action,  as  it  respected  them  ;  nor  could  the  court  acquire  juris-  McDanieL 
diction  by  ordering  notice  to  be  published  in  a  news-paper ;  be- 
cause the  writ  not  being  served,  was  not  a  case  for  notice  within 
the  above  statute.  If  after  such  notice,  the  court  proceeded  and 
rendered  judgement  against  Skinner  and  the  two  Hurds,  on  their 
defauh,  such  judgement  must  be  utterly  void  for  want  of  jurisdic- 
tion. It  could  not  be  necessary  for  Skinner  and  Hurds  to  bring 
a  writ  of  review  to  avoid  this  void  judgement ;  but  as  they  have 
brought  such  writ,  and  succeeded  in  it,  the 

Judgement  of  the  county  court 
is  affirmed  with  additional  costs. 
Sawyer  4*  Fletcher^  for  reviewee. 
Paddoek  Sf  Youngs  for  ftoviewers. 


-^■<^-^.{Ej[  ■^^' 


John  Skinner,  John  Httrd  and  Wm.  Hurd  v$.  Jeffry  Wat-    OBr.F.Ai«5, 

SON  and  John  McDaniel.  IK*' 

When  an  ezecution  is  levied  on  land  the  record  in  the  town  clerk^a  office  may  be 
made  from  a  copy  of  aiich  exenitioni  and  nflficer*d  return  thereon  ;  and  such  record 
will  be  sufficient,  if  it  aiihatantially  agree  with  the  original. 

If  there  be  an  error  or  mistatcH  in  recording  the  levy  of  an  execution,  which  does  not 
lend  to  the  injury  of  any  person,  and  the  record  is  sufficient  to  answer  all  :he  purpos* 
ee  fur  which  it  was  made,  the  levy  is  not  thereby  void. 

This  was  an  action  of  ejectment  for  one  fourth  of  an  acre  of 
land  being  a  part  of  lot  no.  13  in  tlie  town  of  Hydepark,  and  drawn 
to  the  original  rigiit  of  Roger  Enos  jr.  being  the  first  division  of 
lots  in  said  town.  Plea  not  guilty.  In  addition  to  the  evidence, 
which  the  plainiiAs  had  given  to  the  jury  on  the  trial,  they  ofiered 
a  copy  of  a  judgement  of  the  county  court  for  the  county  of  Or- 
leans, in  Jime  term,  1820,  in  favor  of  the  plaintiSs  against  Jacob 
P.  Hadley  for  damages  and  costs,  and  an  execution  upon  said 
judgement,  and  levy  upon  the  land  in  question  on  the  2d  day  of 
August,  1820.  And  of  this  execution  and  levy  the  plaintiffs  pro- 
duced  two  sets  of  copies;  one  set  showed  the  execution  and  offi* 
cer's  return  thereon  to  be  duly  recorded  in  the  records  of  said 
county  court  by  their  clerk,  on  the  3d  of  Atigust,  1820  ;  and  also 
showed  that  on  the  same  day  a  copy  of  the  execution,  and  offi* 
cer's  return  thereon,  was  recorded  by  the  town  clerk  in  the  town 
records  of  Hydepark,  where  the  lands  lie.     In  this  last  record 
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^JiforcA  '    ^^'^®  ^^^  ^  mistake  :  the  appraisers,  as  U  appears  in  the  officer's 

1833.       return,  appraised  land  to  the  nniount  of  $1044,34  in   satisfaction 

i>kiDner  et  ai.  of  tlie  executioi),  and  legal  costs  thereon,  as  stated  in  the  bill  an- 

Watdonetnl.  "*^®^'     '^'"^  ^°*  correct.      Bill  in  the  record  from  the  town 

clerk's  o(iice  it  was  stated,  (hat  the  appraisers  apraised  land  to  the 

amount  of  j^  1275,52  in  full  satisfaction  of  Mie  some  execution,  and 

bill  annexed.     The  amount  of  (he  execution  and    bill  annexed 

were  alike  in  both  records,  and  the  insertion  of  tlie  $1275,52 

was  evidently  a  mistake.    The  defendants  objected  to  this  re* 

cord  going  to  the  jury  ;  because  it  purported  to  be  a  record  of  a 

copy  of  the  execution,  and  officer's  return,  and  not  a  record  of 

the  execution  itself  and  officer's  return,  and  because  of  ibe  above 

mistake ;  and  the  court  excluded  the  evidence  ;  to  wbicb  decision 

theplaintift  excepted. 

The  second  set  of  copies  showed  a  recording  of  the  execution 
and  officer's  return  in  both  said  officef  in  September  and  Decem- 
ber, 1822  :  but  this  was  not  relied  on. 

The  defendants  then  offered  in  evidence  to  the  jury,  a  mort- 
gage deed  of  the  land  in  question  from  said  Hailley  to  McDanid, 
dated  January  10^  1821,  find  evidence  to  show,  that  the  equity 
of  redemption  on  said  mortgage  was  foreclosed  in  1827.  The 
defendants  also  oflered  in  evidence  the  records  of  a  vendue  title 
of  said  land  obtained  by  McDaniel  on  a  road  tax,  granted  by  the 
legislature  in  1822.  They  also  offered  in  evidence  a  record  of  a 
judgement  obtained  by  default  in  an  action  of  ejectment  in  favor 
of  McDaniel  against  the  plaintiffs  and  others,  for  the  land  in  ques- 
tion, before  the  county  court  in  Orleans  county,  February  term 
1825. 

The  plaintifis  objected  to  the  admission  of  all  the  above  evi- 
dence so  ofiered  by  the  defendants  ;  but  the  court  admitted  it ; 
to  which  the  plaintifis  excepted.  The  case  now  came  before 
this  Court  on  the  above  exceptions. 

The  plaintifis  contended,  by  their  attornies,  Paddock  and 
Young,  that  they  claimed  the  land  by  levy  of  execution  on  the 
2d  of  August,  1820,  recorded  in  the  town  and  county  clerk's  of- 
fice, on  the  day  following  ;  but  the  record  in  the  town-clerk's  of- 
fice was  made  from  an  attested  copy  of  the  execution  and  return 
thereon,  certified  by  the  officer.  The  copies  from  this  record 
were  objected  to  in  the  court  below,  for  the  reason,  that  a  legal 
record  could  not  be  made  from  the  officer's  certified  copy.  Up- 
on turning  to  the  statute  we  find  the  provisions  tipon    ihq  stibject 
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of  recording  are,  "  ibat  all  executions  extended  and  levied  upon  ^";;**jj*' 
*<  any  lands,  tenements  or  houses  as  aforesaid,  together  with  the  lod'i.' 
"  officer^s  return  tliereon,  being  recorded  in  the  records  of  the  Skinner  vt  ui. 
^  town  in  which  such  houses,  &c.  are  situate,  and  also  returned  in-  wauon  ctai. 
**  to  tlie  office  of  the  clerk  of  the  court,  or  justice  of  the  peoce, 
^^  from  which  such  execution  issued,  and  there  recorded,  shall  as, 
'*  against  snch  debtor,  his  heirs  and  assigns,  make  a  good  title  to 
"  the  party  for  whom  such  estate  was  taken,  &£c."  The  simple 
plain  construction  of  which  is,  that  whenever  a  creditor  shall  ex- 
tend and  levy  his  execution  upon  the  real  estate  of  his  debtor,  he 
shall  cause  the  execution  and  officer's  return  to  be  transcribed 
upon  the  records  of  the  town  where  such  estate  lies,  nnd  also  upon 
the  records  of  the  court  from  whence  the  execution  issued.  If 
this  be  the  most  correct  and  rational  construction,  which  can  be 
given  to  the  statute,  the  plaintifTs  (saying  nothing  at  present  of  the 
mistake)  have  complied  with  both  the  letter  and  spirit  of  the  law. 
The  respective  clerks  are  to  make  the  records,  and  the  law  will 
be  equally  satisfied,  be  it  made  wiih  red  ink,  or  black  ;  neither 
does  ic  point  out  the  manner  the  clerks  siiall  make  it,  whether  it 
shall  be  put  in  scrip,  or  Roman  characters,  or  in  both,  having  it  a 
facsimile  of  the  execution — whether  they  shall  first  read  and  then 
write  from  recollection — whethei  the  officer  shall  read  and  the 
clerk  write,  or  the  clerk  read,  and  the  officer  write,  or  the 
officer  do  both.  Would  not  the  letter  and  spirit  of  the  law  be 
complied  with  in  the  one  case,  or  the  other,  provided  the  exe- 
cution and  return  were  fairly  transcribed  upon  the  record  ? 
Again,  when  this  record  was  made  there  was  no  statute  provision 
authorizing  a  select  man  to  perlorm  the  duties  of  a  town  clerk  in 
any  case  ;  and  sup[)osing  an  officer  on  arriving  at  the  office 
should  find  the  clerk  to  be  absent,  and  would  not  return  for 
weeks,  and,  being  under  the  necessity  of  returning  the  execution 
for  an  alias  to  extend  and  levy  on  other  lands,  should  make  out 
and  certify  a  true  copy  of  his  execution  and  return,  and  the  clerk 
had  copied  the  same  upon  the  records,  which  proved  to  be  an  ex- 
act transcript  of  the  original :  we  ask  the  court,  whether  they  could 
f  eject  the  copies  of  such  a  record,  for  the  reason  that  the  record 
itself  was  made  from  the  officer's  copy  ?  If  there  ever  was  a  peri- 
ed,  when  a  doubt  could  reasonably  be  entertained  upon  the  sub- 
ject, that  doabt  was  removed  by  the  act  of  1798,  called  the  gener- 
al fee  bill,  which  gave  to  an  officer  fifty  cents,  for  a  copy  of  an 
execution  extended  on  lands,  and  the  return  thereoj  to  the  officer 
for  record.     If  this  copy    is  to  be  recorded,  then  the  execution 


424  CASES  IN  THE  SUPREME  COURT 

Oni.KAit»,  need  not  be,  in  the  town  clerk's  office.     We  are  then  met  with  tba 

Marehf 

1832.  objection  that  there  is  a  variance  between  the  execution  and 


Skinner  et  al.  turn,  and  ibo  record  in  the  town  clerk's  office.  It  is  contended 
Wationetai.  ^Y  ^^^^  defendants,  that  as  the  record  is  an  exact  transcript  of  the 
return,  that,  therefore,  the  execution  and  return  had  not  been  re- 
corded in  the  town  clerk's  office  as  the  law  directs  :  but  we  ans- 
wer, the  execution  was  recorded  within  the  intent  of  the  law  ;  for 
it  gave  sufficient  notice  to  the  public,  that  the  land  bad  an  execu- 
tion levied  upon  it,  and  it  gave  notice  to  the  full  amount  of  the  io- 
cumbrance,  and  even  j(232,18  more. 

Satfftfer  and  Fletcher,  for  dejendants. 

The  opinion  of  the  Court  was  delivered  by 

Baylies,  J. — We  are  called  upon  to  decide  whether  this  re* 
cord  of  the  copy  of  the  execution  extended  on  lands,  and  officer's 
return  thereon,  made  in  the  records  of  the  town  where  the  lands 
]ie,  on  the  3d  of  August,  1820,  is  sufficient  in  law.  In  deciding 
tills  point  I  shall  take  a  concise  view  of  our  registry  acts,  and  see 
whether  they  have  ever  permitted  a  copy  of  a  deed,  or  a  copy  of  an 
execution,  extended  on  lands,  to  be  recorded  in  the  town  re* 
cords,  instead  of  recording  the  deed,  or  execution  itself. 

The  act  of  February,  1779,  says,  "  that  henceforth,  all  deeds 
or  conveyances  of  any  bouses  or  lands,  within  this  state,  signed 
and  sealed  by  the  parlies  granting  the  same,  having  good  and 
lawful  right  or  authority  thereto,  and  attested  by  two  or  more  wit- 
nesses, and  acknowledged  by  such  grantor  or  grantors,  before  an 
assistant  or  justice  of  the  peace,  and  recorded  at  length  in  the 
town  records  where  such  houses  and  lands  do  lie,  shall  be  valid  to 
pass  without  any  other  act  or  ceremony  in  law  whatsoever." 

"  That  the  town  clerks  in  the  several  towns  in  this  state,  shall 
fairly  enter,  and  record  at  length  in  their  records,  all  deeds,  coo*- 
veyances,  and  mortgages  of  lands,  tenements,  rents  or  other  her* 
editaments,  lying  and  being  within  the  town  where  such  clerk's 
records  are  kept,  within  this  state — made,executed,  and  acknowl- 
edged, or  received  in  manner  aforesaid,  which  shall  be  brought  to 
him  to  record ;  and  shall  on  receipt  thereof  in  his  office,  note 
thereon  the  day,  month  and  year  when  he  received  the  same^and 
the  record  shall  bear  date  accordingly." — (State  papers,  336*7. 
The  act  of  March  8,  1787,  says,  '<  that  all  deeds  or  cooveytoces 
of  any  houses  or  lands,  within  this  state,  signed,  sealed,  tod  deliv^ 
ered,  by  the  parties  granting  the  same,  baviag  good  tod  lawful 
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lutbority^  attested  by  two  or  ili^ore  witnesses,  and  acknowledged    ^J^^^Jl'*  • 
bj  SQcb  grantor  or  grantors  before  d  justice  of  the  peace,  and  re-      1832. ' 
corded  at  leng^i  in  the  town  clerk's  records,  where  such  houses  skinner  et  ai 
or  lands  do  fie,  shall  be  vafid  to  pass  the  sdnfie  without  any  other  ^^^  ^  ^ 
act  or  ceremony  in  the  law  whatsoever.'* 

**  That  the  town  clerks,  in  the  several  towns  in  this  state,  shall 
fhirly  enter  and  record  at  large  in  their  records,all  deeds  and  con- 
veyances of  lands,  tenements  and  hereditaments-^and  shall,  on 
receipt  thereof  in  their  offices,  note  thereon  the  time  when  they  re* 
ceived  the  same,  and  shall  date  the  record  and  filing  thereof  ac- 
cordingly."— (HamdPt  erf.  Stat.  p.  32.) 

The  Act  of  March  6,  1 797,  says,  *'  that  all  deeds  and  other  con* 
reyances  of  any  lands,  teoements  or  hereditaments,  lying  in  this 
-^stafe,signed  and  sealed  by  the  party  granting  the  same,  having  good 
and  lawful  authority  thereunto,  and  signed  by  two  or  more  witness- 
es, and  acknowledged,  by  such  grantor  or  grantors,  before  a  justice 
of  the  peace,  and  recorded,  at  length,  in  the  clerk's  office  of  the 
town  in  which  such  lands  tenements  and  hereditaments  lie,  shaR 
be  valid  to  pass  the  same,  without  any  other  act  or  ceremony  in 
law  whatever." — (SladeUed,  167. J 

Act  of2Bth  February,  1 797  :— "  And  it  is  hereby  made  the  duty 
of  the  town  clerk  or  legisier,  truly  to  record  all  deeds  and  convey- 
ances of  any  houses,  lands  or  tenements,  and  al!  writs  and  execu- 
tions, when  by  law  it  becomes  necessary. — (Slade^s  ed.  415.^ 

The  above  statutes  relate  to  deeds,  and  the  following  to  execu- 
tions. The  act  of  1779,  says,  ***  All  executions  duly  served  upon 
any  bouses  and  lands,  being  returned  into  the  clerk's  office  of  the 
court  out  of  which  the  same  issued,  and  there  recorded  ;  as  also 
a  copy  thereof  lodged  in  the  town  clerk's  office  in  the  town,  where 
such  houses  or  lands  lie,  (wliich  said  clerk  shall  enter  in  the  town 
bookof  records,takingthe  same  fee  as  allowed  for  recording  deeds,) 
shall  make  a  ^ood  title  for  the  party  for  whom  they  shall  be  taken, 
his  heirs  and  assigns  forever." — (Fi.  ftate  paperiy  363.) 

The  act  of  1787,  says,  "  And  all  executions  duly  served  upon 
any  such  houses  and  lands,  with  the  return  of  the  officer  thereon, 
being  recorded  in  the  records  in  the  town  wherein  such  bouses 
and  lands  are  situate,  or  in  the  office  where  deeds  respecting  such 
lands  ought  by  law  to  be  recorded,  and  also  returned  into  the  of- 
fice of  the  clerk  of  the  court  or  justice,  whence  (he  same  issued, 
and  there  recorded,shall,as  against  the  debtor,bi8  heirs  and  assigne, 
make  a  good  title  to  the  party  for  wbooitbey  shall  be  ulEea,fais    "• 

beirs  and  assigns  forere^.*^ 

54 
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^if^ch**       "And  it  shall  be  the  duty  ofthe  ofl|per  (o  cause  the  execution  with 
1832. '      his  endorsement  thereon  to  be  entered  on  the  town  records,  or  in 
Skinner  etai.  ^I^^  proper  officc,  85  aforesaid,  before  be  return  the  game  ;  and  the 
Watson  et  al  ^^^^^  ^hall  have  two  shillings  for  causing  the  same  to  be  recor- 
ded, with  additional  fees  for  his  travel. — (HaiwdVs  ed.  65.^ 

The  act  of  1797,  says,  **  And  all  executions  extended  and 
levied  upon  any  houses,  lands,  or  tenements,  as  aforesaid,  with  the 
return  of  the  officer  thereon,  being  recorded  in  the  records  of 
lands  ofthe  town  in  which  such  bouses,  lands  or  lenenvents  are 
situate,  o»in  the  office  wherein  deeds  respecting  the  same  ara 
required  by  law  to  be  recorded,  and  also  returned  into  the  office 
ofthe  clerk  ofthe  court,  or  justice  ofthe  peace,  from  which  suck 
execution  issued,  and  there  recorded,  shall,  as  against  such  debtor^ 
his  heirs  and  assigns,  make  a  good  title  to  the  party  for  whom  such 
estate  was  taken,  his  heirs  and  assigns  for  ever/' — (Ch.  28,  f .  3,^ 
Slade's  ed.  21  O.J 

The  general  fee  bill  of  1793,  under  the  head  of  slierilT's  fees,, 
has  this  item  :  '*  Copy  of  an  execution  extended  on  lands,  and 
the  return  thereof  to  the  office  for  record,  0,50." 

The  statutes  before  1 797  are  repealed,  and  are  referred  to  for 
tlie  belter  ascertaining  the  meaning  of  (he  legislature  in  passing 
llie  acts  of  1797  and  1798.  It  is  a  rule  that  every  statute  should 
be  construed  according  to  the  intention  of  (lie  legislature,  and 
where  there  is  doubt,  all  other  statutes  made  m  pari  materia^ 
whether  repealed  or  not,  should  be  considered.  In  taking  this 
view,  I  am  satisfied,  that  the  intention  ofthe  legislature,  in  their 
acts  directing  the  recording  of  deeds,  was,  to  have  the  town-clerk 
make  the  record  from  the  deed  itself,  and  not  from  a  copy.  But 
ia  considering  the  acts,  which  direct  the  recording  of  executions^ 
extended  on  lands,  I  am  inclined  to  believe  that  the  record  in  ihe^ 
town  clerk's  office  may  be  made  from  a  copy  of  such  execution 
and  officer's  return  thereon.  The  act  of  1779, saj^s,  "A  copy 
ofthe  execution  shall  be  left  in  the  town  clerk's  office,  which 
copy  said  clerk  shall  enter  in  the  town  book  of  records."  Here 
the  practice  of  recording  a  copy  ofthe  execution,  and  officer's  re- 
turn thereon  commenced^  and  continued,  in  all  probability,  so 
long  as  that  act  was  in  force.  Under  the  act  of  1787,  it  was  the 
duty  of  tl)c  officer  "  to  cause  ^ecution,  with  his,  endoresment 
thereon,to  be  entered  on  the  town  records."  Most  likely  the  prac- 
tice of  recording  from  a  copy,  of  the  execution  and  officer's  return 
^  was  not  so  uniform  under  this  act  as  it  was  under  the  act  of  1779. 
I  however  presume  that  no  small  share  of  the  recocda  were  mad«. 
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from  copies.     While  the  acl#f  1787  was  in  force,  there  was  no    ^^'^J^l^ 
Tee  bin  giving  the  officer  any  thing  for  making  a  copy  for  record       1832. 
—all  be  got  was  the  two  sbillings  and   additional  fees  for   travel,  skinner  et  al. 
tneniioned  in  the  act.     And  when  I  consider  the  acts  of  l^^*^^  \yg,xsln9XtA. 
and  1798,  in  connexion  with  the  fornner  acts,  I  think  that  the  prac- 
tice of  leaving  a  copy  of  execution  and  return  thereon  for   record 
in  the  town  clerk's  office   (which  practice  bad  existed  for   about 
te^ighteen  years  in  this  state)    was  recognized   and    sanctioned  by 
the  legislature,  in    and  by  their   act  of  1798,  wherein  they  say, 
**  copy  of  an  execution  extended  on  lands,  and  the  retflrn  thereof 
to  the  officer  for  record,  0,50.'*    The  legislature  did   not  intend 
this  fee  to  pay  an  officer  for  doing  an  illegal  act,    but  to  reward 
him  for  doing  what  they  considered  a  lawful  and  necessdry  act. 
If  the  officer  did  his  duty  in  leaving  such  copy  to  be  recorded, 
then  the  town  clerk  had  at  least  an  implied  authority  to  record  it, 
and  when  recorded,  it  satisBed  the  words,  **  being  recorded  in  the 
records  of  lands,"  &c.,  used  in  the  act  of  1797.     But  it  is  con- 
tended that  there  was  no  more  propriety  in  recording  a  copy  of  an 
execution'and  officer's  return  thereon,  than  there  was  in  recording 
a  ropy  of  a  deed»    The  two  cases  are  not  alike  :  there  was  a  long 
uninterrupted  practice  from  1779  to  1821,  of  recording  copies  of 
executions  extended  on  lands  in  the  town  clerk's  office,    where 
the  lands  lie  ;  and  tliis  practice  was  sanctioned  by  statutes  either 
exjjressly  or  impliedly.     But  there  has  been  no  practice  nor  stat- 
ute to  sanction  the  recording  of  copies  of  deeds  in  tlie  town  clerk's 
office.     A  deed  is  not  lodged  in  any  public  office  fcr  inspection  ; 
therefore,  it  is  often  the  case,  that  the  only    and  best  evidence  of 
its  existence  to  a  purchaser,  is  its  record  in  the  town  clerk's  office, 
where  the  lands  lie.     This    record  should  be  of  the  deed  itself, 
and  not  of  a  copy  of  the  deed.     But  an  execution  extended  on 
lands  is  not  carried  about  in  the  pocket  of  the  creditor,  but  is  re- 
lurned  into  the  office  from  which  it  issued,  and  is  there  recorded. 
Here  every  purchaser  of  the  land  may  see  the   execution  itself 
and  the  officer's  return  thereon,  and  a  full  record  of  them.     Hav-' 
ing-this  source  of  information,  it  seems  that  a  true  copy  of  the  exe- 
cuiion  and  officer's  return  put  upon  the  records  of  tlie  town,  where 
the  lands  lie,  would  be  sufficient  notice    to  ptnchasers.     Nor  am 
I  inclined  to  censure  the  practice  of  recording  copies  of  execu* 
tions  extended  on  lands  under  the  aforesaid  stulntcs  relating  to  the 
subject.     It  was  certainly  a  convenient   practice  for  officers  lo 
leave  copies  in  the  town  clerk's,  office  for  record,  instead  of  wait-* 
ing  to  have  the  execution  and  return  recorded.     And  many  cases 
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^Sbrfft/     ^^y  ^^  supposed,  wbere  no  other  course  could  be  taken,  and  bavf 
^1832.      the  business  completed  in  season  for  the  safety  of  the  officer,  and 
fikinneretaL  Creditor.     I  do  uot  think  it  would  be  just  to  disturb  the  landed  ti' 
Wfttsoiietal.  ^'^^  of  the  Citizens  of  this  state  by  deciding  that  the  recording  of 
a  copy  of  an  execution  extended  on  lands,  and  the  officer's  return 
thereon,  in  the  town  clerk^s  office,  where  the  land^  lie,  is  insuffU 
^Unt  in  law.     It  sterns  to  ine,  that  taking  a  full  view  of  tb9  stat- 
utes, and  the  practice  under  them,  it  is  sufficient  to  record  such 
copy.     I  say  "  the  practice  under  them,"   because  it  is  a  rul^, 
that  a  loi^  uninterrupted  practice  under  a  statute  is  evidence  of 
its  construction. — (2  DalL  124.) 

The  execution  in  question  was  levied  on  land  oq  the  2nd  of 
August,  1820.  On  the  3d  of  August  the  officer  left  a  copy  of 
the  execution  and  his  return  thereon  in  the  town  clerk's  office  in 
Hydepark,  for  record.  And  the  town  clerk  certifies  as  follows  s 
•*  The  above  is  a  true  record  of  the  officer's  copy,  received  Au- 
gust 3,  1820." 

"  Attest,  Mner  Flanders^  Totm-Clerk.^^ 

As  the  levy  of  the  execution  and  record  of  the  copy  were 
made  while  the  aforesaid  acts  of  1797  and  1798  were  in  lorce, 
the  Court  decide,  that  the  record  of  ihe  copy  is  sufficient,  if  it  sjub- 
stantially  agrees  with  the  execution  and  officer's  return  thereon. 
If  the  recotd  does  not  agree  with  the  execution  and  return,  it  is 
erroneous,  and  whether  the  record  be  void  or  not,  will  depend  on 
the  error  it  contains.  If  the  error  tends  not  to  the  injuiry  of  any 
person,  and  the  record  is  sufficient  to  answer  all  the  purposes  for 
which  it  was*made,  then  it  is  not  void. 

But  suppose  there  is  no  fatal  error  in  this  record,  (which  we 
do  not  now  decide,)  then  the  question  is,  who  has  the  better  title 
to  the  land  in  question,  the  plaintifis  or  the  defendants  ?  The  plain- 
tifls'  title  was  complete  on  the  3d  of  August,  1820,  and  the  mort- 
gage deed  from  Hadly  to  JUcDaniet  was  executed,  January  10, 
1821  :  so  the  decree  of  foreclosure  on  this  mortgage  could  not 
affect  the  plaintiff's  prior  title.  The  vendue  title  of  McDaniel  is 
delective  :  the  record  of  the  committee's  advertisement  does  not 
show  the  year  in  which  it  was  printed  in  the  Rutland  Herald  ;  and 
no  list  of  lands  on  yvhich  the  taxes  \\^A  been  paid  was  furnished 
the  collector  by  the  committee,  so  as  to  enable  him  to  sell  or  deed 
for  the  non-payment  of  taxes.  We  have  already  decided  in  the 
writ  of  review,  John  Skinner  ei  id.  vs.  John  McDaniel^  at  this 
term,  that  the  judgement  in  the  action  of  ejectment  in  favor  of 
said  McDaniel  vs.  plaintijfe  et  ah  was,  as  ii  respected  the  plajntifis. 
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utterly  void  ;  because  the  writ  in  that  actioo  tiras  never  served  on  ^  jj;^^^^** 
the  plaintiffs,  and  they  had  no  day  in  court.     There  is  then  no-       ib32.' 
thing  ID  the  way  of  the  plaintiffs*  recovering  in  this  action,  if  the  sklnner  et  ai. 
variance  between  the  record  of  the  copy  in  the  town  records  of  ^^i^^n  et  at. 
Hydepark,  and  officer's  return  on  the  execution,  be  not  fatal  to  the 
plaintifis'  title.     Whether  this  variance  be  fatal  or  not  the  Court 
take  time  to  consider,  and  the  case  is  continued  till  the  next  term 
of  this  Court. 

After  the  forgoing  opinion  was  pronounced  by  Mr.  Justice  BaY- 
JLIES,  Mr.  Justice  Royce  pronounced  the  opinion  of  the  Court  in 
the  action  in  favor  oi  Aaron  P.  Cleaveland  vs.  Ephraim  Garvin 
and  John  McDaniehj  in  which  was  litigated  the  same  question  as 
in  the  action  of  Skinner  and  Hurds  vs.  Watson  and  McDan- 
ieU^  with  regard  lo  the  validity  of  the  levy  of  an  execution  upon  the 
lands  of  the  debtor,  where  the  recordin^of  the  execution  and  levy 
was  made,  in  the  town  clerk's  ofGce,  from  a  copy  left  by  the  offi- 
cer ;  there  being  no  dispute,  but  that  the  recording  contained  the 
true  and  correct  matter,  as  if  it  were  recorded  from  the  original ; 
yet  it  appeared  at  the  close  of  the  record,  that  it  was  recorded 
from  a  copy.  This  opinion  supported  the  levy,  affirming  the 
opinion  in  the  other  cause  upon  this  point :  in  which  opinion  con- 
siderable stress  was  laid  upon  the  circumstance  that  the  officers 
may  probably  have  been  Jed  to  leave  a.  copy  for  record  with  the 
town  clerk,  by  reason  of  the  statutes  allowing  a  fee  to  the  officer 
for  leaving  such  copy,  and  the  amount  of  property,  which  has  been 

set  off  in  satisfaction  of  executions,  and  where  the  record  was  thus 
« 

made  from  the  copy,  is  very  considerable. 

After  which,  Mr.  Justice  Wiixiams  delivered  the  following 
dissenting  opinion  upon  the  same  point. 

Williams,  J. — I  do  not  view  this  subject  in  the  same  manner 
as  it  is  viewed  by  my  brethren,  and  feel  compelled  to  dissent 
from  the  decision  which  has  just  been  made. 

In  passing  a  title  by  the  levy  of  an  execution,  a  strict  compliance 
with  the  statute  in  every  particular  is  required.  The  returns  of 
officers  setting  ofi  real  estate  on  execution  have  been  severely  criti- 
cised, both  in  this,  and  other  states,  where  property  is  transferred  in 
this  way,  much  beyond  what  I  have  thought  a  just  regard  to  the 
rights  of  creditors  and  debtors  required.  It  has  nevertheless  al- 
ways been  considered,  that  the  statute  must  be  complied  with, 
and  the  doubts  which  have  been  entertained,  have  been  rather  as 
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Orleans,    jq  ^^[3^^  sjjg])  (jg  e\M(lence  of  a  compliance  wiih  the  statute,  iliad 
1832.       whether  an  oniission  to  do  what  was  necessary  to  pass  the  title 

Skinner  et  al.  coiild  in  any  case  be  supplied  by  doing  something  not  required. 

Watson  etal.  ''  appears  to  me  that  the  statute  has  made  it  essential  to  pass 
the  title,  that  the  execution  shall  be  recorded  in  the  office  wlierein 
deeds  respecting  the  same  lands  are  required  by  law  to  be  recor- 
ded, and  also  that  it  shall  be  retOrned  into  the  office  of  the  clerk 
of  the  court,  or  justice  of  the  peace,  from  which  the  same  issued, 
and  there  recorded.  This  being  done,  the*  statute  says,  "  shall 
make  a  good  title  to  the  party  for  whom  sucli  estate  was  taken,  his 
heirs,"  &c.  The  statute  requires  the  execution  to  be  recorded, 
and,  in  my  opinion,  nothing  passes  until  this  is  done,  and  until  the 
original  execution  itself  is  recorded  :  recording  a  copy  is  nei- 
ther a  compliance  with  the  statute,  nor  is  it  of  any  avail  for  the 
purpose  of  notice,  or  /uny  other  purpose  whatever. 

Recording  is  enrolling  a  paper  on  the  public  records,  whether 
.  of  the  town  or  county,  by,  or  under,  the  superintenrfince  and  di- 
rection of  the  officer  who  is  appointed  to  make  the  records,  and 
who  must  not  suffer  any  paper  to  be  enrolled  or  copied  into  the 
records,  but  such  as  he  knows,  or  is  proved  to  him,  to  be  the  paper 
intended  to  be  recorded.  A  departure  from  this  in  any  instance  is 
to  make  the  evidence  of  title  derived  from  the  recoid  uncertain, 
precarious,  and  liable  to  great  fraud  and  iinposhion. 

One  of  my  brethren  has  urged,  that  nothing  more  is  intended  by 
the  record  than  notice  of  the  execution.     If  this  was  all  the  object 
intended  by  the  recording,  still  it  would  be  essential  that  the  no- 
tice should  be  such  as  the  statute  requires,  or  it  would    be  no  no- 
tice at  all.     I  cannot  accord  with  the  view  which  has  been  taken 
of  this  notice,  which,  indeed,  renders  it  immaterial,  whether  the 
record  was  made  from  the  original,  from  memory,  from  a  copy, 
or  from  a  copy  of  a  copy,  or  from  something  even  still  more    re- 
mote, and    which  also  renders  it  immaterial,  who  furnishes   the 
copy  for  the  recording  officer,  whether  the  officer  levying  the  exe- 
cution, the  creditor,  or  even  a  bye-stander.     If  all  that  is  required 
is,  that  a  correct  copy  of  the  execution  sliall  be  found  on  the  re- 
cords, it  would  be  as  immaterial  how  it  came  there,  as  was  said  in 
the  argument,  as  it  would  be  whether  the  record  was  made  with 
black  ink  or  red  ink. 

But  such  a  record  of  a  copy  of  a  deed  has  been  decided  by 
this  court  to  be  of  no  avail.  In  the  case  of  Stevent  vs.  Br^wn^ 
m  Grand-Isle  county,  1830,  (2  Vt.  Rep.  4S0J  it  was  expressly 
laid  dowa  and  adjudged  by  this  Court,  ihat  "  tlie  record  of  a  eopy 
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\t  not  til  law  a  record  of  the  original  deed,  and  ik  no  evidence  ofti-    Onrroa, 

3J(Xi'Cn 

tie ;"  that  *'il  is  a  nullity,  and  cannot  be  good  for  the  purpose  of  no-       1833.' 
tice,or  avail  to  any  efiecl  in  law."     The  eniphniic   langnnge  of  J^mner  etai. 
the  Court  in  that  case  well  applies  to  the  recording  of  the  copy  of  watsonotal. 
an  execution. 

I  apprehend  however  that  something  more  tlv^n  norice,  merely^ 
was  intended   by  this  requisition,  as  to  recording  the  executioHr  . 
It  is  made  essential  to  pass  the  title. 

When  deeds  are  recorded,  the  record  becomes  evidence  of  title. 
Tiie  record,  or  copies  from  the  record,  have  been  decided  to  be 
such  evidence,  and  why,  I  ask, does  it  not  as  well  comport  with  the 
statute  for  a  town  clerk  to  record  the  copy  of  a  deed,  as  the  copy  of 
an  execution,  whhotit  having  any  legal  evidence  of  the  existence 
of  the  deed,  or  of  the  execution,  and  without  knowing  that  they 
compare  with  the  original  ?  I  can  see  no  difference  :  yet  we  see 
that  this  Court  have  considered  such  a  record,  as  to  a  deed,  of  no 
avail,  and  oot  authorized.  It  has  been  deemed  necessary,  inas- 
much as  these  records  of  deeds,  executions,  &£c.,  are  evidence  of 
title,  and  copies  fi'om  the  record  may  he  rend  in  court  without 
producing  the  original,  except  when  the  original  is  in  the  custody 
of  the  party  making  the  title,  to  make  legislative  provision  on  the 
subject  of  recording.  A  recording  officer  is  lo  be  appointed  :  he 
must  be  sworn,  and  in  some  cases  give  bonds.  He  must  knew 
that  the  pnper  recorded  is  carefully  copied  on  to  the  records.  If 
it  is  not  done  by  himself,  it  must  be  under  his  inspection  and  con- 
trol, so  that  in  either  case,  he  can  certify  that  it  is  duly  recorded  ; 
and  Im  should  not  suffer  nor  permit  any  paper  to  be  copied  there, 
but  what  he  knows  to  be  the  pnper  intended  to  be  recorded* 
Indeed,  the  security  of  our  titles  depends  upon  this.. 

But  can  the  recording  ofScer  know  that  the  copy  of  a  deed,  or 
of  an  execution,  given  to  hitn,  compares  with  the  original,  or  that 
there  is  any  deed  or  execution  to  be  recorded  } 

The  sheriff  or  officer  levying  an  execution  is  not  made  a  certi- 
fying oflicer,  and  copies  attested  by  him  are  no  better  authentica- 
ted than  if  attested  by  any  other  individual.* 

If  a  deed  may  not  be  recorded  unless  there  is  a  certificate  un- 
der the  hand  of  a  magistrate  endorsed  thereon,  that  the  same  has 
been  acknowledged  by  the  grantor,  or  proved  by  witnesses,  by  what 
process  of  reasoning  can  we  come  to  :he  conclusion,  that  a  copy 
of  another  instrument  transfering  the  property  of  an  individual 
•{aintl  bit  coosent,  not  authenticated  by  the  certificate  of  any  offi- 
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^Sf'^^r'    ^^'  ^"'y  authorizei^  may  be  placed  on  the  record  and  considered 

1832. '     as  a  record  of  the  original  ? 

Skinner  et  ai.      Again,  I  Cannot  assent  to  the^roposition,  that  ail  that  is  required 

WatMn  etai.  '^'  ^^^  ^^^  court  to  be  satisfied,  that  what  appears  on  reeord  cono- 

pares  with  the  original,  without  anj   reference  to   the  inquiry  by 

whom  it  was  placed  there,  or  from  what  it  was  copied.     If  this 

was  the  case,  we  ought  always  to  compare  the  record  with  the 

original,  and  the  certificate  of  the  recording  ofScer  ought  not  and 

would  not  be  received,  as  the  slightest  evidence  that  any  original 

ever  existed.     I  admit  that  the  record  ought  to  be  a  true  copy  of 

the  original ;  but  the  evidence,  and  the  only  evidencei  of  this  facts 

is  the  certificate  of  him  whose  duty  it  was  to  see  that  the  original 

was  truly  copied,  and  enrolled  on  the  record. 

Nor  do  I  see  that  any  argument  can  be  drawn,  in  favor  of  thus 
recording  a  copy,  either  from  the  old  statute  which  was  passed  in 
1779,  or  in  the  fee  bill  in  the  statute  passed  in  1797.  The  stat- 
ute of  1 779  did  not  make  it  necessary  that  th^  execution  should 
be  recorded,  in  the  town  clerk's  office,  to  pass  the  title  ;  but  only 
required  that  a  copy  should  be  lodged  in  bis  office,  which  he  was 
directed  to  enter  on  the  town  book  of  records.  While  this  statute 
was  in  existence,  such  a  record,  as  the  plaintiflT  claims  in  this  case, 
would  have  been  good.  Probably  from  the  inconvenience 
wliich  were  experienced  under  this  statute,  it  was  repealed  after  a 
fewyears ;  and  since  the  year  1787,  the  law  has  always  required 
the  execution  itaell  to  be  recorded. — Old  StaL  Has.  ed.  p.  67. 

The  fee  bill  of  1797  was  also  repealed  after  a  few  years.  There 
was  in  that  fee  bill  among  tbe  fees  allowed  to  sheriflls,  be,  an 
item  of  fihy  cents,  for  a  <'  copy  of  an  execution  extended  on 
lands,  and  the  return  thereof  to  the  office  for  record.''  If  this 
would  authorize  recording  from  a  copy,  it  would  as  well  apply  to 
the  record  in  the  office  of  the  clerk  of  the  court,  or  justice  of  the 
peace,- from  whence  the  execution  issued,  as  to  the  record  in  the 
town  clerk's  office.  In  the  same  fee  bill,  it  may  be  noticed, 
the  fees,  which  fire  given  to  the  town  clerk,  and  the  clerk  of  the 
court,  as  magistrates,  are  for  recotding  the  execution. 

There  is  nothing  in  this  fee  bill  which  repeals  the  positive  di- 
rections of  the  statute,  in  relation  to  recordmg  the  execution  ;  and 
it  cannot  be  repealed  by  so  remote  and  distant  an  inference  as 
would  be  drawn  from  the  expression  made  use  of  in  the  fee  Bill. 
This  item  was  probably  inserted  by  mistake,  from  the  practice 
which  has  obtained  while  the  statute  of  1779  was  in  force. 

It  appears  to  me  tipat  the  inference  to  be  drawn  from  tbe  exist- 
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«oce  and  repeal  of  ihe  statute  of  1779,  is  not  in  favor  of  the  po-    ^JJ^;^"' 
billon  claimed  by  the  plaintifis,  but  directly  against  it ;   and  that       1832.' 


Ahe  repeal  of  the  clause  4n  the  fee-bill  is  an  argument  that  the  le-  skinner  et  ai. 
^islature  considered,  that  there  was  no  service -to  be  performed  ^v^tson *ei  ai. 
•by  the  officer  which  entitled  him  to  that  fee.  I  am  aware  there 
was  a  book  of  forms  published  sometime  since,in  which  the  offi- 
<€er  is  made  to  state  in  his  return,  on  an  execution  levied  on  land, 
tlhat  he  bas  left  a  copy  with  the  town  clerk  for  record.  I  cannot 
admit  however,  that  a  hook  oj  /ormsj  published  by  an  individual, 
should  repeal  a  statute. 

I  do  not  know  that  this  form,  or  a  practice  under  it,  was  gene- 
rally adopted  or  prevailed  in  this  state ;  though  I  am  sensible  it  was 
so  in  some  counties.  Nor  do  I  know  that  it  was  ever  established  by 
any  judicial  decision.  On  the  contrary  all  the  decisions,whichfaa¥e 
come  to  my  knowledge,  ha^e  bean,  that  a  record  from  a  copy  of 
an  execution  was  not  good,  and  passed  no  title. 

It  has  been  urged,  however,  that  these  decisions  are  not  report- 
ed. I  consider  them,  nevertheless,  as  authorities  which  ought 
to  govern  our  decision  in  this  case.  The  decisions  of  this  Court 
•da  not  derive  any  additional  efficacy  as  authorities,  from  being 
j-eported.  A  hasty  decision,  whether  reported  or  not,  if  it  will 
not  bear  examinaiion,  and  leads  to  great  and  manifest  inconvcM- 
•ences,  may  be  overruled.  A  course  of  decisions,  whether  report- 
ed or  not^hich  have  been  considered  as  establishing  the  law,  and 
which  aSect  property  to  any  great  extent,  ought  not  to  be  over- 
•ruled  without  weighty  and  good  reasons  therefor.  Surely,  they 
ought  not  to  be,  merely  because  we  think  that  they  might  have 
•been  otherwise  at  first. 

I  think,  however,  it  will  be  found  that  the  decisions  dpon  tbis 
subject  in  this  Court  have  been  uniform,  as  much  so,  as  upon  any 
subject  whatever.  I  have  been  informed,  that  n  was  so  decided 
prior  to  the  year  ]821i,  and  by  more  than  one  court :  I  do  not 
know  in  what  case,  or  at  what  time.  But  when  I  first  came  on 
4o  the  bench  in  1822, 1  found  that  this  question  had  been  decided 
tbe  yea  r  before,  while  C.  J.  Van  Ness  presided  in  this  Court, 
and  the  decision  was  not  questioned  in  several  cases  where  a  title 
was  set  up  under  an  execution  no  otherwise  recorded  in  the  town 
clerk's  office  than  by  a  copy.  In  1 823  there  were  further  chan- 
ges in  the  members  of  the  Court,  so  that  there  was  an  entire 
change  of  the  members  since  tbeyear  1821.  During  that  year 
this  question  was  considered  as  settled  ;  and  if  I  mistake  not,  this 
yery  levy  was  decided  to  be  bad  on  that  account,  durins  that 

55 
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^Ih^h*'    time.     This  embraces  a  period  of  four  years,  when  no doubc  wai 

1833.*      entertained  by  the  bench,  that  a  levy  of  an  execution  upon  lands 

Skinner  et  al.  wben  the  exccution  was  not  recorded,  or  when  only  a  copy  was 

Watson  eial.  "^corded,  was  Considered  as  bad,  and  conveying  no  title.     1  an¥ 

not  sensible  of  a  decision  to  the  contrary,  either  before  or  since. 

The  language  of  the  present  Chief  Justice  in  the  case  of  Hubbard 

rs.  Dewey,  2  Aik.  312,  has  been  supposed  to  countenance  these 

decisions,  and  was  read  in  this  case  as  an  authority  against  these 

levies.     We  learn,   however,  from  him,  that  this  supposition   ia 

erroneous  ;  that  the  case  was  decided  upon  this  ground,  that  from 

the  evidence  it  appeared  the  execution  was  recorded  from  the 

eriginal,and  not  from  a  copy.  The  fact  bad  been  overtooked  by  the 

Court,  who  bad  made  two  decisions  against  the  validity  of  that 

levy. 

It  has  been  said  that  many  levies  have  been  made  in  this  waj, 
and  there  is  danger  in  deciding  against  tbem.  The  danger,  if  any 
exists,  I  apprehend  will  be  in  overriilrng  these  decisions  at  this- 
time.  Property  may  have  been  bought  and  sold  upon  the  belief^ 
that  the  law  was  settled  agreeably  to  these  determinations.  I  feel 
very  con6dent,  few  persons  would  have  considered  a  levy,  wben 
there  was  no  other  record,  than  from  a  copy  as  in  this  case^  as 
any  embarrassment  on  the  title  of  a  debtor.  Creditors,  who  bad 
thus  levied  their  executions,  may  have  obtained  a  further  satisfac- 
tion, considering  their  levy  void.  Tills  very  defendant  may  have 
neglected  to  call  on  his  grantor  for  any  further  security,  fully  re- 
lying,ihat  by  the  decision  of  the  Supreme  Court,  the  law  was  set- 
tled, and  his  title  perfect.  If  any  sheriSs,  deputy  sherifls,  or  con- 
stables, have  been  exposed  to  hazard  by  the  former  decisions,  as 
is  said  by  one  of  my  brethren,  I  presume  no  levy  has  been  made 
in  this  way  very  recently  ;  and  they  are  now  protected  by  the  stat- 
ute of  limitations.  If  they  are  not,,  the  decisions  of  this  Court 
should  not  be  changed  for  their  benefit  particularly. 

Hutchinson,  C.  J.,  expressed  his  opinion  as  foHows :  this 
question,  whether  the  levy  ot  execution  upon  real  estate,  other- 
wise perfectly  regular,  yet  recorded  in  the  town  clerk's  office  from 
a  copy,  lodged  with  him  by  the  levying  officer,  has  become  very 
important,  by  reason  of  the  extensive  practice,  for  many  years,  to 
record  in  this  way.  And  it  does  appear  to  me,  that  strong  rea- 
sons exist  for  supporting  such  levies,  if  it  can  be  ddne  by  any  fair 
construction  of  the  several  statutes.  In  the  first  place,  the  cred- 
itor nevec  takes  real  estate  for  his  debts  because  he  chooses  it ; 
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nor  because  it  will  be  as  good  for  him  as  the  money ;  nor  because  ^^'^^V^* 
lie  expects  it  will  come  to  him  at  a  low  price ;  but  he  takes  it  as  1832. 
tbe  last,  and  only  resort,  to  save  his  debt^  and  knowing  that  the  gkmner  et  ai. 
money  would  be  better  lor  him,  and  knowing,  that  he  must  pay  vvauon  et«i. 
the  foil  value  of  such  real  estate.  Again,  the  statutes  were  calcu- 
lated to  lead  to  such  a  practice ;  and  it  would  be  hard  if  officers, 
who  are  able,  should  be  obliged  to  make  the  creditors  good  for 
such  a  defect.  If  they  are  not  able,  the  creditor  must  lose  his  debt 
at  all  events,  if  such  defects  are  adjudged  fatal  to  the  levy.  It 
would  not  be  at  all  strange,  if  a  well  informed  officer,  when  making 
•levy  of  execution  upon  real  estate,  and  knowing  that  a  record  must 
be  made  in  the  office  whence  tbe  execution  issued,  and  also  in  the 
town  clerk's  office ;  and  seeing  the  statute  of  1 798,  which  gives  him 
a  fee  in  these  words,  "  Copy  of  an  execution  extended  on  lauds, 
and  tbe  return  thereof  to  the  office  for  record,  50  cents ;"  it  would 
not  be  strange  if  such  an  officer  sliould  be  led  to  suppose  that  a  copy 
must  be  left,  or  no  fee  would  be  given  ;  and  to  enquire  for  the 
use  of  such  copy,  and  be  unable  to  discover  any  use,  unless  it 
were  to  make  the  record  required  by  the  statute  of  1797,  and 
hence  conclude,  that  the  leaving  of  this  copy  was  all  that  was  re- 
quired of  him  to  enable  the  town  clerk  to  make  tlie  record,  re- 
quired by  law.  Alany  officers  were  thus  led  to  do  their  business 
in  this  way,  with  no  doubt  of  its  correctness.  These  considera- 
tions are  of  such  weight  with  roe,  I  acknowledge,  I  have  approach- 
ed the  subject  with  a  strong  desire  to  6nd  some  fair  construction 
of  the  statutes  that  will  support  tlie  levies  which  are  tlius  re- 
corded, and  which  are  liable  to  no  other  objection. 

The  statute  of  1797  requires,  in  nearly  or  quite  the  same 
words,  the  recording  of  the  execution  and  levy  in  botli  offices. 
There  was,  undoubtedly,  some  beneficial  object  in  (his  requisition. 
There  is  no  better  rule  in  construing  statutes,  than  so  to  construe 
as  to  give  efiect  to  the  object  intended.  It  is  easy  to  see,  that  the 
recording  in  the  office  from  which  tbe  execution  issued,  was 
proper  and,  perhaps,  necessary,  to  let  the  debtor  see  that  the 
judgement  and  execution  were  satisfied,  and  the  exact  property 
with  which  it  was  satisfied,  its  description,  appraisal,  &c  ; — to  let 
him  see  the  costs  of  the  levy,  and  the  exact  date  of  the  levy  and 
return,  whence  to  calculate  when  to  redeem,  if  he  would  redeem 
at  all.  There,  also,  is  the  place  of  payment,  if  he  would  redeem 
tbe  premises  at  all.  And  there  could  be  no  possible  use  for  the 
statute  to  require  any  other  record  for  the  debtor  himself.  He 
knows  before  what  court  he  is  sued  to  appear;  and  where  to  go 
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^jifm-^h'    ^^  team  every  thing  connected  with  the  suit.     Creditors  and  par-' 
1832.'      chasers  may  get  information  in  the  same  way,  at  the  same  office  ; 

Skinner  ctal.  ^"^   ^hey  are  not  supposed  to  know   where  to  find    that  office.. 

Watson  etal  '^^^J  ''*^®  ^^  "^  official  notice,  before  what  court  the  suit  way 
brought,  or  whether  there  was  any  suit,  rliat  couM  affect  the  title 
of  the  land.  Tliey  should  be  able  to  obtain  such  notices  as  may 
aflbct  rbc  liite  of  fands,  by  applying  at  the  office  where  strclr  titles 
are  usually  recorded.  Hence  the  statute  provides  for  the  recorcf^ 
ing  of  executions  and  levies  in  the  office  of  the  town  clerk  of  tire- 
town  where  the  land  lies.  The  sole  object  of  this  must  be  notice 
.  to  creditors  and  purchasers.  It  is  of  no  use  to  the  debtor,  as  al- 
ready observed.  He  has  no  right  to  redeem  by  payment  to  the 
town  clerk ;  he  must  pay  at  the  office  where  the  judgement 
was  rendered.  If  I  am  correct  in  this,  that  the  object  of  recording 
in  the  town  clerk'soffice,  is  notice  to  creditors  and  purchasers^ 
what  sort  of  recording  will  effect  this  object  ?  Surely,  nothing  shorr 
c^ recording  the  correct  matter,  wliich  operates  as  notice.  There 
miust  be  tlie  recording  of  that,  which,  if  read,  gives  the  same  in- 
formation, as  the  reading  of  the  original  execution  aud  levy.  1 
am  not  fully  satisfrcd  with  any  reason  that  can  be  given  for  requi- 
fing  more.  Whether  the  town  clerk  hacttim  execution  and  levy 
before  him,  and  koked  alternately  upon  it  and  his  i-ecord  book, 
taking  sentence  after  sentence,  or  thus  looked  at  a  correct  copy,  or 
had  seen  the  original  a  mile  off,  and  so  recollected  its  contents,  bs 
to  write  them  verbatim  in  his  record  book,  seems  to  me  of  no  con- 
sequence to  the  creditors  or  purchasers.  If  the  correct  matter  is* 
written,  it  gives  the  correct  notice  ;  and  with  tliis  they  may  well 
be  satisfied. 

Wherever  the  law  requires  orrginaTs  rather  than  copies,  and  er- 
eludes  copies  of  copies,  the  reason  of  that  law  is,  that,  otherwise, 
iwstukes  may  intervene  to  the  injury  of  those  who  might  be  afTcc*- 
ted  by  such  evidence,  if  admiued.  In  the  position  I  would  now 
maintain,  I  exclude  the  possibility  of  these  mistakes,  by  requiring 
fhe  right  matter  to  be  recorded.  This  is  always  capable  of  proof, 
or  delection,  as  either  party  may  wish,  by  comparison  with  the 
original,  or  with  a  copy  of  the  record  in  the  office,  where  the 
judgement  was  rendered  and  recorded. 

I  know  there  have  been  some  decisions  to  the  contrary  of  this, 
as  mentioned  by  Mr.  Justice  Williams.  These  are  not  report- 
ed, so  that  we  might  see  the  exact  grounds  of  such  decisions. 
But  I  have  no  doubt  of  the  lact,  that,  at  a  time,  this  court  consid- 
ered the  law  so  settled  as  to  exclude  further  investigation,  than 
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to  learn  that  the  recording  was  b)r copy.    The  decisions  in  the    Orleam, 
circuit  court  of  the  United  States,  1  believe,  have  been  both  ways.      1m^' 
The  last  decision  there  nnade,  Justice  Thompson  presiding,  was  skinncrctai 
as  we  now  decide.  .      rt. 

WatBon  et  aU 

Phblpsi  J.,  was  absent. 


"^ "%. -^  ^  "^  "x. '^• 


JosiaB  Newton   vs.   Henrt  Adams,  and  Bohan  Shepard.   FRiWKL«f. 

Januury, 
Where  a  aheriff  attaches  property,  and  returns  that  he  left  a  copy  of  the  writ  atUie         1^^* 
last  and  usual  place  of  abode  of  the  defendant,  without  stating  in  what  situation  such 
copy  was  left,   the  service  is  defective,    and  the  suit  ahatablo ;    but  the  attach* 
ment  is  valid,  as  against  subsequent  creditors,  and  trespass  may  be  sustained  hy 
virtue  of  the  lien. 

If  an  officer,  attaching  ^oods  in  a  building,  lock  up  the  building  and  take  tlie  key  into 
his  possession,  it  is  a  sufficient  taking  possession,  as  respect^)  Rubs>equcnt  attach- 
ments ;  and  if  the  officer  fail  to  secure  the  property  cflfectually,  and  the  ottorney  or 
creditor,  acting  in  his  behalf,  proceed  to  do  so,  before  any  subsequent  attachment 
is  made,  his  attachment  is  valid. 

Although  the  officer,  by  taking  exclusive  possession  of  ilie  building  and  excluding  the 
owner,  might  be  regarded  as  a  trespasser  ab  initio,  as  respects  the  owner,  yet  the* 
attachment  is  valid. 

This  was  an  action  of  trespass  for  taking  and  conveying  away 
certain  articles  of  personal  property,  described  in  the  declaration. 
Plea,  not  guilty.  On  trial  in  the  county  court  the  plniniifT  offer- 
ed in  evidence  a  writ  of  attachment  and  the  officer's  return  thereon 
indorsed,  dated  November  10th,  1827,  togetlier  with  the  record 
of  a  judgement  and  execution  in  favor  of  the  Bank  of  St,  Albans^ 
against  one  Anson  Field,  which  writ  was  served  by  the  plaintiff, 
as  constable  of  St.  Albans,  by  attaching  the  property  described  in 
the  declaration.     The  return  on  the  writ  was  as  follows : 

"  St.  Albans,  November  lOih,  1827.  I  then  served  this  writ 
by  attaching  a  certain  piece  of  land,  lying  in  the  I'illage  of  St.  Al- 
bans, being  the  same  which  said  Field  purchased  of  Benjamin 
Swift,  and  more  particularly  described  in  the  deed  from  Swift  to 
Field,  on  which  said  Field  has  erected  a  Brick  shop ;  also,  at  the 
same  time,  1  attached  the  following  articles  of  personal  property, 
to  wit,  3  bureaus,  I  book  case  and  drawers,  1  writing  desk,  8  cher- 
ry tables,  1  maple  do.  2  pine  do.  4  stands,  3  chests,  1  cradle,  6 
low  post  bedsteads,  one  field  bedstead,  3  high  post  do,  67  unfin- 
ished bedstead  posts,  1  crick  bedstead,  about  two  thousand  feet 
of  pine  boards,  a  quantity  of  furniture  trimmings,  and  butts  and 
screws,  and  shingle  nails,  one  paint  brush,  about  two  thousand 
feet  of  cherry,  maple  and  birch  boards,  lying  in  Catlin's  shed,  and 
one  bay  mare,  all  turned  out  to  me  by  the  plaintifis,  as  the  prop- 
erty of  t'he  defendant ;  and  on  the  same  day,  I  left  a  true  and  at- 
tested copy  of  this  writ,  with  my  return  hereon,  thereon  endorsed, 
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Frahkun,   and  a  list  of  the  property  atiachcd,  with  (be  town  clerk  of  St.  Ai- 
?8^7'     bans;  and  I  have  caused  the  substance  of  this  writ,  and  return 

thereon,  to  be  recorded  in  the  town  clerk's  office  in  St.  Albans  : 

^^.  °      °"^  ^  B^^  1^^^  another  true  and  attested  copy  of  this  writ  with  a 
Adams  etal.  list  of  property  attached,  at  the  Inst  and  usual  place  of  abode  of 
the  defendant. 

Attest,  J.  JSTeiDlon,  Constable" 

To  the  admission  of  this  evidence  the  defendants  objected,  and 
insisted,that  the  officer's  return  on  the  writ  was  so  defective  that  the 
plaintiff  acquired  no  right  to  said  property  by  virtue  of  the  attach- 
ment, as  against  the  defendants,  who  were  subsequent  aitaching 
creditors.  This  objection  was  overruled,  and  the  evidence  ad- 
mitted. The  plaintiff  then  proved,  that  on  Saturday,  the  10th  of 
November,  1827,  about  11  or  12  o'clock  in  the  forenoon,  be 
commenced  the  service  of  said  writ  by  attaching  the  property 
ill  question,  and  finished  the  service  about  12  or  1  o'clock  the 
same  day.  It  appeared  in  evidence  that  Field  left  St.  Albans,for 
the  purpose  of  going  to  Burlington,  on  Tuesday  or  Wednesday 
previous  to  the  attachment,  but  had  absconded ;  that  at  the  time 
he  left  St.  Albans,  be  occupied  a  building  in  the  village  of  St. 
Albans,  two  and  a  half  stories  high,  for  a  cabinet  work-shop  and 
ware-house.  The  lower  room  was  occupied  for  a  work-shop, 
and  the  two  upper  rooms  for  cabinet-ware  and  lumber.  Thai 
when  Field  went  away  he  left  three  hands  at  work  for  him  in  said 
shop ;  that  when  the  plaintifl  attached  the  property  in  question, 
the  principle  part  of  it  was  in  the  rooms  on  the  second  floors  ;  but 
some  part  of  it  was  removed  from  the  room  on  the  first  floor  to 
the  room  on  the  second }  that  he  fastened  the  windows  to  the  room 
on  the  second  floor  by  nailing  them  down,  and  the  outside  doors 
to  the  second  floor,  by  nailing  a  piece  of  board  across  the  same, 
and  went  away,  leaving  the  trap  door  from  the  second  floor  to  the 
first  unfastened,  and  Field's  hands  at  work  in  the  lower  room,  as 
usual ;  that  said  bands  continued  at  work  until  Saturday  niglif. 
The  plaintiff  bad  no  licence  or  authority  to  take  possession  of,  or 
to  fasten  up,  any  part  of  said  building  at  any  time,  from  Fields,  or 
'  any  person  having  authority  from  him,  but  claimed  the  right  to  do 
it  to  secure  the  property  attached.  No  other  removal  of  said 
property  was  made  than  as  above  stated,  and  there  was  sufficient 
time,on  the  day  the  property  was  attached,  to  have  removed  it  to 
some  other  building.  On  Sunday  evening,  the  1 1  th  of  November, 
Messrs.  Davis  and  Gadcomb,  the  former  the  attorney,  and  the 
latter  a  director  of  the  Bank,  without  any  directions  of  the  plain- 
tiffyTefastened  the  windows  and  doors  to  the  seeond  floor,  and  put 
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ft  lock  oo  the  door  of  the  lower  room.     On  Monday  morning  early,  FiiAffKMif, 
the  12th  ofNoveniber,  AdaiM^  as  attorney  for  John  Taylor,  and       1832.  ' 

Bohan  Shepard^  then  sfheriff's  deputy,  went  to  said  building,  and  "wewtoT" 

broke  in  a  part  of  the  door  to  the  second  floor,  and  took  and  car-  . .    "^'^  , 

'  '  Adams  cfaL 

ried  away  a  part  of  the  property  in  question,  by  virtue  of  n  writ  of 
attachment  in  favor  of  John  Taylor  against  said  Fields.  At  the 
time  the  defendant,  Adams^  was  breaking  the  door  to  get  into  the 
shop,  Mr  Davis,  the  attorney,  informed  him  the  property  in  that 
room  was  attached.  It  further  appeared  in  evidence,  that  on  Sat- 
urday afternoon,  Hoyt  and  Bixby,  creditors  of  Field,  called  on  the 
{^laintiflfand  the  Bank  attoraies  and  directors,and  inquired  whether 
they  bad  been  attaching  the  property  of  Field  ?  who  at  Srst  de- 
clined giving  any  information  on  the  subject ;  but  soon  after  stated 
they  bad  sent  money  by  Field  to  the  Bank  of  Burlington,  and 
he  had  not  left  it  there,  and  they  had  attached  his  property  ;  but  if 
Field  bad  paid  over  the  money,  they  did  not  wish  any  thing  to  be 
known  about  it. 

The  defendants  insisted,  find  requested  the  court  to  charge  the 
jury,  1st.  that  the  plaintiff  Ivad  attained  no  right  to  the  property 
in  question  by  virtue  of  said  writ  of  attachment.  Bank  of  Si.  Al- 
bantvs.  Field.  2d.  That  the  property  in  question  was  left  in 
strch  a  situation  by  the  plaintiff,  that  it  was  liable  to  be  taken  by 
a  subsequent  attaching  creditor.  3d.  That  the  declarations  of  plain- 
tiflr,  and  Bank  attorneys  and  directors,  to  Hoyt  and  Bixby,  were 
evidence  that  they  inte/rded  to  keep  said  attachment  secret,  and  if 
so,  the  attachment  was  fraudulent  and  void,  ns  against  a  subse- 
quent attaching  creditor.  But  the  court  directed  the  jury,  that 
on  the  facts  aforesaid,  the  attachment  tmide  by  the  plaintiH  was 
sufficient  to  hold  the  properly  against  a  subsequent  attaching  cred- 
itor, and  that  the  decIarMions  made  by  the  plaint  iffV  attorneys  and 
directors  of  the  Bank,  to  Hoyt  and  Bixby,  had  no  tendency  to 
deceive  or  mislead  any  creditor,  and  especially  the  creditor  for 
whom  the  defendants  acted  ;  and  would  not  affect  the  piaintiS'S' 
right  to  recover.  To  the  decision  of  the  court  in  admitting  the 
evidence,  ns  aforesaid,  and  their  refusal  to  charge  the  jury,  as  re- 
quested, the  counsel  for  the  defendants  excepted  ;  and  a  verdict 
being  returned  for  the  plaintifi,  and  judgement  rendered  thereon, 
the  cause  was  ordered  to  the  Supreme  Court.  • 

SmaUey  and  Adams^for  deftndanis.-"'i.  The  title  of  the  plaintiflT 
to  the  property  in  question,  depends  entirely  on  the  validity  of  the 
attachment,   in  the  suit  B^nk  of  St.  AJbant  vs.  Ftdd.     If  that 
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Ifrankliv,  writ  was  not  legally  served,  he  aequircd  no  lien.     Consequently, 
1832.  '    this  attachment  fails.     The  officer,in  his  return  on  that  writ,  says, 

~~Newtoii  ^^*^  ^^  ^^^^  *  ^^^  *"^  attested  copy  of  the  writ,  with  a  list  of  the 
^j  "'-  property  attached,  at  the  last  and  usual  place  of  abode  of  the  de- 
fendant ;  but  whether  he  left  it  in  the  fire,  or  under  the  floor,  or 
what  other  place,  he  does  not  inform  us.  All  that  he  states  in 
his  return  may  be  strictly  true,  and  yet,  he  may  have  left  it  io 
such  a  situation  that  the  debtor  would  never  find  it.  The  object 
of  leaving  a  copy  is  to  give  notice  to  the  debtor.  But  this  object 
would  be.  entirely  defeated,  if  the  officer  is  at  liberty  to  hide  or 
burn  the  copy. — Slat.  64,  «.  26  ;  Marvin  vs.  WUkiM^  1  Aik. 
Rep,  110.  In  the  case  cited,  the  officer  says  he  left  a  copy  of 
said  writ  lying  on  a  table,  with  a  copy  of  his  return  thereon.  Noth- 
ing is  said  about  the  usual  abode  of  the  defendant,  nor  on  whose 
table.  Such  a  service,  the  court  say,  is  no  service  at  all.  What 
diflference  does  it  make,  whether  (he  copy  is  left  at  a  neighbor's 
house,  or  bid  under  the  floor  of  the  debtor's.  If  it  is  said  the  court 
will  presume  the  officer  left  the  copy  in  a  proper  situation,  at  the 
debtor's  abode.  Why  not  presume,  when  the  officer  says  be  left  a 
copy  at  a  house,  that  he  left  it  at  the  debtor's  hotise. 

2.  If  the  first  position  cannot  be  sustained,  yet  as  the  officer  did 
not  take  and  keep  actual  possession  of  the  property^  but  suflered 
it  to  rehiain  in  possession  of  the  debtor,  until  it  was  taken  by  the 
defendants,  who  were  subsequent  attaching  creditors,  he  acquired 
no  right  to  the  property  as  against  them.  On  this  part  of  the 
case  the  inquiry  is,  in  whose  possession  was  the  property  when 
taken  by  the  defendants  ?  The  property  was  in  the  debtor's  buil- 
ding, and)  of  course,  in  his  possession,  unless  the  plaintiflf  or  his 
agents,  had  actual,  or  constructive,  possession  of  the  house.  We 
believe  it  will  not  be  pretended  that  the  plaintiff  or  his  agents  had 
the  actual  possession  of  the  house  when  the  goods  were  taken  by 
the  defendant.  If  he  had  not,  the  only  inquiry  is,  had  he  the 
right  of  possession  ? 

The  plaintiff  attaches  the  property,  and,  without  permission 
from  the  debtor,  puts  it  into  one  of  the  rooms  of  the  debtor's  buil- 
ding, and  fastens  the  outside  door  and  windows  to  that  room, 
leaving  a  communication  between  that  room,  and  the  rest  of  the 
building  then  in  possession  of  the  debtor,  and  other  out  side  doors 
open.  In  this  situation  the  plaintifl  left  the  building  and  the  prop- 
erty attached.  Did  the  plaintiff  by  these  acts  acquire  the  right 
of  possession  to  the  room  where  the  property  was  left  ?  This  act 
of  the  plaintiff  in  taking  possession  of  the  room,  and  fastening  if, 
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^^s  clearly  illegal,  and  trespass  might  be  sustained  against  him  by  FRAincLTir, 
the  debtor* — FuUerion  ?s.  Mack^  2  Aik,  Rep,  415.     Although       icsT^' 
the  officer  had  a  right  to  go  into  the  building,  and  continue  there  a  ~^ 


ewton 
vs. 


sufficient  time  to  remove  the  property^  yet  be  had  no  right  to  lock 
up  and  leave  the  building,  more  especially,  as  he  had  ample  time 
to  remove  the  property.— ^.^tArtnAeacI  vs.  Blades,  1  C.  L.  Rep. 
75.  The  i|oestion  then  presented  is  this :  The  plaintiff  commits 
an  unjustifiable  trespass  on  the  debtor's  bouse^  locks  it  up,  and 
leaves  it*  Now,  who  has  the  right  of  possession  to  the  house, 
the  officer  who  kx^ks  it  up  illegally,  or  the  debtor  ?  ir  after  the 
officer  had  left  the  house,  the  debtor  had  gone  into  the  room  thus 
locked  up,  could  the  officer  have  maintained  trespass  against  him  ? 
If  he  could,  ibe  officer  bad  the  right  oi  possession  :  if  he  could 
not,  the  right  of  possession  was  in  the  debtor.  If,  then,  the  offi- 
cer have  not  the  actual  possession,  and  the  debtor  had  the  right  of 
possession,  by  what  rule  of  law  can  K  be  said  the  dBicer  had  pos- 
session of  the  house.  If  he  bad  not  the  possession  of  the  house, 
he  had  not  the  possessron  of  the  goods  ;  and  if  he  had  not  the  ac- 
tual or  constructive  possession  of  the  goods,  his  lien,  attempted 
lobe  created  by  the  attachment,  was  vac^iied. — Carrington  et  ah 
vs.  Smiik,  8  Pick.  419. 

The  acts  of  Gadcomb  and  Davis  in  refastening  the  house,  on 
Sunday  evening,  cannot  aher  the  case,  even  if  it  bad  been  done 
by  the  direction  of  the  officer ;  for  if  he  acquired  no  right  to  the  pos-^ 
session  of  the  house,  by  committing  a  trespass  in  fastening  up  the 
room,  he  could  not  acquire  any  right  by  committing  a  trespass  in 
fastening  up  the  whole  house. — Taintor  vs.  Williams,  7  Con. 
Rep.  271-  But  if  these  subsequent  acts  would  have  varied  the 
case,  if  performed  by  the  directions  of  the  plainiff,  yet,  as  they 
were  done  without  his  direction,  by  persons  who  had  no  right  to 
interfere  in  the  business,  they  cannot  alter  the  case.  The  officer 
could  not  be  made  a  traspasser  by  their  acts,  done  without  his  con- 
sent. Neither  can  he  derive  any  benefit  from  them.  This  was 
a  part  of  the  transaction  to  which  he  wfs  not  a  party,  and  he  can* 
not,  in  any  way,  be  affected  by  it. 

Aldis  and  Davis,  for  the  plaintij^. — I.  The  plaintif)  contends 
that  the  officer's  return  is  sufficient,  at  least,  for  the  pui  poses  of  this 
action. 

1st.  If  the  return  of  the  officer  had  stated  that  a  copy  was  left 
in  the  manner  which  the  defendants  say  ought  to  have  been  done, 
still,  Field,  having  absconded,  would  have  had  no  notice  of  the 
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Franklin,   suit,  and  no  judgement  could  have   been  rendered  till  an   actual 
Ifm^'     notice  had  been  given,  or  a  publication  have  been  made  agreeably 
"n^wT"  ^o  the  statute.     There  could  have   been   no  necessity   of  being 
*"•    ,   oarticular  with  respect  to  the  manner  of  leaving  the  copy. 

2nd.  But  if  the  court  should  be  ot  the  opmion,  that  the  return 
on  tlie  writ  is  defective,  and  insufficient  as  to  Field,  yet  it  is  con- 
tended that  his  subsequent  appearance  in  the  suit  cures  all  de- 
fects as  to  service.  Defects  of  service  ought  to  be  pleaded  in 
abatement,  and  Field  not  having  done  so,  the  judgement  is  valid 
to  all  intents  and  purposes  ;  and  no  matter  of  abatement  can  now 
be  inquired  into. 

3rd.  The  only  object  of  leaving  a  copy  of  the  writ  withtbi»  de- 
fendant, or  at  his  usual  place  of  abode,  is  to  give  him  notice  of 
the  suit,  and  it  is  not  necessary,  in  order  to  give  others  notice  of 
the  attachment ;  for  that  is  made  notorious  by  the  officer^s  taking 
possession  of  the  property.  The  law  does  not  suppose  that  cred- 
itors will  enquire  of  their  debtors  to  know  whether  their  debtors* 
property  has  been  attached  ;  but  they  are  to  get  the  information 
by  enquiring  at  the  place  where  the  property  has  been  kept,  or  of 
the  person  who  has  possession  thereof.  If,  therefore,  the  copy 
which  the  statute  requires  to  be  left  with  the  debtor,  or  at  bis  place 
of  abode,  is  not  to  give  notice  to  other  attaching  creditors,  they 
cannot  claim  to  have  tlie  attachment  noade  void  on  the  ground 
that  the  return  does  not  show  that  such  copy  was  left,  so  as  to 
give  the  debtor  legal  notice  of  the  suit;  especially  if  jt  appears 
that  in  all  other  respects  the  service  was  good. 

4th.  It  is  a  settled  principle  of  law,  that  the  defendant  in  the 
case  of  attachment  of  property,  may  waive  the  copy  and  accept 
service  of  the  writ,  which  he  could  not  do  if  the  copy,  which  is  re- 
quired to  be  left  with  him,  is  for  the  benefit  of  other  creditors. 
It  has  always  been  deemed  sufficient,  if  the  officer  serving  the  writ 
leave  a  copy  with  the  defendant  at  any  time  twelve  days  before 
court,  notwithstanding  the  attachment  might  havts  been  a  long 
time  before  ;  and  it  has  nei^  been  considered  that  an  intervening 
attachment  could  hold  the  property  in  preference  to  the  first. 

II.  It  is  considered  by  the  plaintifi,  that  the  case  does  not  show 
any  fraud  in  making  the  attachment,  nor  that  it  was  done  in  a  secret 
manner,  nor  that  the  creditors  ever  refused  when  enquired  of,  to 
state  candidly  that  the  goods  had  been  attached.  They  were 
not  obliged  to  publish  the  fact  to  the  world,  nor  make  it  any  more 
public  than  the   statute  required,   by  leaving  the  copy  with  the 
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town  clerk,  and  ihe  officer's  seizing  and  taking  possession  of  the  ^^^"*'' 
property,  as  was  done  in  tbis  case.  1832. 

III.  1st.  It  was  not  necessary  that  the  goods  should  have  been     Newton 
actully  removed  from  the  place  where  they  were  attached.     Oth-  Aj^J^'et  ^ 
er  acts  of  notoriety,  which  may  notify  the  creditors  that  the  goods 
are  in  the  custody  of  the  law,  may  be  equivalent  to  a  removal.-^ 
Vide  Train  vs.  Weltingionj  12  Man*  495  ;  Baldwin  vs.  Jack» 
son^  do.  131. 

2nd.  The  case  shows  that  the  goods  when  attaclied  by  the  plaid* 
tin  were  all  secured  in  a  room  of  ihe  building  where  they  were 
found,  the  doors  and  windows  fastened  ;  that  a  lock  was  af* 
terwards  put  on  the  outside  door,  by  one  of  the  creditors,  and  (hat 
the  defendants  had  actual  notice  of  the  plaintiff's  attadiment. 
These  facts  show  that  the  goods  were  actually  seized  and  taken 
possession  of  by  the  plaintiff,  were  in  his  possession  at  the  time  the 
defendants  took  them  away,  and  that  all  this  was  known  to  them 
at  the  time  the  trespass  was  committed. 

3rd.  To  constitute  an  attachment  of  goods  in  a  shop  or  store,  it 
is  sufficient  if  the  officer  after  seizing  the  property,  leave  it  in  the 
building,  and  fasten  the  doors,  by  locking  them,  or  otherwise 
securing  them,  as  this  would  be  sufficient  notice  to  creditors  that 
the^oods  had  been  attached,  and  were  in  the  custody  of  the  law. 
Vide  Denny  vs.  Warren^  16  Mass.  420$  Gordon  vs.  Jennt/y  16 
Mass.  465. 

4th.  It  cannot  be  said  that  the  property  attached  was  left  in  the 
possession  of  the  debtor,  as  he  had  absconded. 

Phelps,  J. — The  plaintiff's  title  to  the  property  in  question, 
«nd,  of  course,  his  right  to  recover,  depends  upon  (he  validity  of 
4he  attachment  of  the  property,  made  by  him,  as  constable  of  St. 
Albans,  at  the  suit  of  the  Bank  of  St.  Albans  against  Anson 
Field.  The  defendants  contest  its  validity,  upon  two  distinct  and 
independent  grounds.  The  first  is,  that  the  plaintifl's  return  of 
his  doings  is  so  defective  ns  to  render  the  attachment  nugatory, 
and  the  second,  that  he  neglected  to  take  that  possession  of  the 
property  which  the  law  requires,  in  order  to  give  validity  to  his 
lien,  as  against  the  creditors  of  Field,  one  of  whom  the  defendants 
represent. 

That  the  return  is   defective,  must  be   conceded.     A  return, 

that  he  left  a  true  and  attested  copy  of  the  writ,  at  the  last  and 

usual  place  of  abode  of  said  Field,  without  stating  the  situation  in 

'Which  such  copy  was  left,  clearly  does  not  shew  a  compliance 
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FRA.NKLI.N.   ^i(||  i\^Q  Statute  directing  the  mode  of  service.     See  Rev,  Lavn^ 

January,  °  ' 

ic;tt.       p,  G4;  Marvin  \s.  Wilkina^  1  Aik.Rep.  110. 
Newton         But  3"  important  question  here  arisesi  whether  this  service  is  io 
Adama%tai   ^^  Considered  as  absolutely  void,  or  voidable  merely.     In  the  for- 
mer case,  DO  after  proceeding  can  give  it  validity,  but  in  the  lat- 
ter, the  defect  may  be  supplied^  cured,  or  waived. 

The  object  of  the  service  was  two  fold,  viz.,  to  obtain  securFty 
on  the  property,  and  tagive  notice  to  the  defendant ;  but  the  pur- 
pose or  leaving  a  copy  with  the  defendant  is  to  give  notice  mere- 
ly. The  attachment  is  effected  by  seizing  the  property ;  and 
from  necessity  this  is  prior  to  giving  notice  to  the  defendant. 
The  title  of  (he  ofScermust  be  good  m  the  interim  ;  and,  of  course^ 
trespass  might  be  sustained  for  the  taking,  without  shewing  a  eopy 
to  have  been  previously  left.  If  no  copy  be  left  within  the  time 
allowed  for  serving  the  writ,  the  attacbiT>eDt  might  be  considered 
as  abandoned  :  but  the  attachment  is  certainly  good,  if  a  copy  be 
left  with  the  defendant  at  any  period  within  that  time.  The 
law  requires  but  twelve  days  notice  in  such  cases,  and  it  makes 
no  distinction,  in  this  respect,  between  cases  where  property  is  at- 
tached and  others.  The  most  which  could  be  contended  for,  is, 
that  a  copy  should  be  left  within  a  reasonable  time,  in  order  to 
give  notice  to  other  creditors.  What  would  be  the  effect  of  unne- 
cessary delay  in  this  respect,  it  is  not  necessary  now  to  decide,  as 
the  case  furnishes  no  ground  for  such  an  objection. 

Supposing  it  necessary,  however,  that  a  copy  should  have  been 
left  in  this  case,  in  order  to  protect  the  attachment,  the  question 
recurs,  what  consequence  is  attached  to  the  defect  in  this  return  ? 

There  can  be  no  doubt  that  the  x>Sicer  might  have  been  per- 
miited,  after  the  entry  of  the  suit,  to  amend  his  return,  and  to  add, 
if  the  facts  would  warrant  it,  all  that  was  necessary  to  render  hi? 
return  conclusive  evidence  of  notice  to  the  defendant.  It  would 
also  be  competent  for  the  plainiifl,  under  certain  circumstances, 
to  prove  the  actual  reception  of  the  copy  by  the  defendant.  And, 
even  if  no  actual  notice  had  been  given,  it  would  have  been  prop- 
er for  the  court  to  have  continued  the  action,  and  directed  notice, 
as  provided  by  statute.  There  are  many  cases,  where  the  court 
may  proceed  to  judgement,  although  there  has  been  no  actual  no- 
tice, leaving  the  party  to  his  remedy  by  writ  of  review.  In  all 
such  cases  the  property  attached  is  holden  to  respond  the  judge- 
ment. 

So  too,  the  defect  might  be  cured  by  the  defendant's  appear- 
ance and  pleading  to  the  action.     See    I   Aiken* t    J 10.     For 
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augbt  we  koow,  the  defendant,  Field,  might  have  been  out  of  the  Frakkmn, 
state,  at  the  time  of  service,  and  the  case  continued  agreeably  to  —  ^' 
the  statute ;  and  for  augbt  we  know,  he  appeared,  and  answered 
to  the  suit.*  At  all  events,  this  subject  of  notice  was  under  the 
control  of  the  ccurt,  to  which  the  writ  was  returnable ;  and  they 
having  proceeded  to  judgement,  it  is  to  be  presumed,  that  the  de- 
fect was  cured  or  supplied.  Their  proceedings  are  to  be  pre- 
sumed regular  and  valid,  and  are  not  to  be  impeached  in  this  col- 
lateral way.  The  result  is,  (and  in  this  we  are  all  agreed,)  that 
the  service  in  question  is  valid  to  create  a  lien  on  the  property,  and 
is  a  sufficient  title  to  sustain  the  action. 

It  is  further  contended,  that  the  plainiiflfdid  not  take  such  pos- 
session of  the  property  attached  as  (he  law  requires,  to  protect  it 
against  subsequent  attachments. 

That  it  was  necessary  for  him  to  take  possession  of  the  property, 
is  not  questioned ;  but  it  is  insisted  by  the  plainiiflT,  that  the  acts 
done  by  him  did  amount  to  such  possession  as  tlie  law  requires. 
All  that  can  be  necessary,  in  such  cases,  is  that  such  possession 
shall  be  taken,  as  will  give  sufficient  notoriety  to  the  attachment. 
This  is  done  when  the  property  is  ao  far  in  the  custody  of  the  offi- 
cer, as  necessarily  to  exclude  acts  of  dominion  over  it  by  others. 
In  this  case,  a  part  of  the  property  was  lelt  in  the  room   where  it 
was  found,  and  a  part  was  removed  from  another  room  and  de- 
posited there.     The  plaint! fi  proceeded  to  fasten  the  doors  and 
windows  of  the  room  ;  and  had  he  done  so  effectually,  there  would 
have  been  no   question  on  this  point.     It  seems,    however,    that 
from  some  cause,  and,  perhaps,  from  accident,  one  avenue  to  the 
room  was  not  secored.     We  are  not  prepared  to  say,   that  such 
an  omission  would  render  the  attachment  fraudulent.     Had  this 
been  done  with  a  view  to  give  the  former  owner  access  to  it,  the 
case  would  have  been  different ;  but,  in  this  case,  it  does  not  ap- 
pear that  he  was  aware  of  the  existence  of  the  trap  door,  and  stich 
an  avenue  to  the  room  might  hastily  have  escaped  his  notice.     He 
certainly  attempted  to  secure  the   property  within  his  own  con- 
trol ;  and  to  predicate   fraud  upon  a  mere  oversight,  would  be  a 
novelty  in  jurisprudence.     Nor  can  it  with  propriety  be  insisted, 
that  an  officer  is  bound,  in  order  to  avoid  the  implication  of  fraud, 
to  secure  the  property  effectually  against  thieves  or  trespassers. 
The  very  idea,  that  the  action  of  trespass  may  be  supported  by  an 

*It  appears  from  the  record,  that  Field  did  appear  by  attorney  and  answer  to  the 
suit.  This  circiiroAtancc  not  having  been  mentioned  in  the  biU  of  exceptiont»  it  prob- 
ably escaped  the  attention  of  tlie  Court  at  the  tinae  the  opinion  was  delivered. — £</, 
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Frankm.^,   officer,  by  virtue  of  his  lien,  presupposes  that  the  property  miy 

1832.       lawfully  be  left  by  him  in  a  situation  to  be  eloigned  by  a  mere  act 

Nowton     of  trespass.     Had    Field    been    present,  or  in  possession   of  the 

Adamset  al.  'j»»'d'"g?  ^^iu  a  situation  to  excrcisc  acts  of  ownership  over  the 

property,  it  might  have  varied  the  case.     But  he  bad  absconded  ; 

and,  although  some  of  his  servants  were  in  another  part  of  the 

building,  yet  it  does  not  appear   that  they  had,   either  before  or 

after  the  attachment,  assumed  any  control  or  authority  over  the 

property  in  question. 

But,  admitting  that  the  plainiiflfdid  not  originally  take  a  suffi- 
cient possession,  yet  we  all  agree,  that,  if  he  did  subsequently,  and 
without  any  intervening  attachment,  acquire  a  sufficient  posses- 
sion, the  rule  of  law  is  satisfied,  and  his  attachment  is  valid. 

It  appears  tliat  the  day  following  the  attachment,  the  attorney 
of  the  creditor  proceeded  to  take  the  exclusive  possession  of  the 
building,  and  to  exclude  all  access  to  the  property.  As  this  was 
done,  evidently  in  behalf,  and  for  the  benefit,  of  the  plaimiflT,  and 
with  a  view  to  protect  his  lien,  we  consider,  that,  although  the  act 
was  purely  voluntary  cm  the  part  of  the  attorney,  the  plaintifTis  en- 
titled to  the  benefit  of  it.  It  having  been  done  professedly  under 
his  authority,  he  was  at  liberty  to  sanction  the  proceeding,  more 
especially,  as  there  was  a  sort  of  privity  or  connexion  between 
them  as  agents  of  the  creditors. 

At  the  time  of  the  attachment  by  the  defendants,  the 
building  was  in  the  exclusive  possession  of  the  plaintift 
or  bis  agents.  All  others  were  excluded,  and  the  defendants 
found  it  necessary  to  break  the  door,  in  order  to  get  access  to  the 
property.  Whatever,  therefore,  might  have  been  the  previous 
state  of  things^  the  plaintiflf*  had,  at  the  time  of  the  attachment  by 
the  defendants,  an  actual  unequivocal  possession  of  the  property. 

It  is  urged  that  the  plaintiff's  possession  is  to  be  considered 
^  unlawful,  inasmuch  as  the  proceeding  in  taking  possession  of  the 

shop,  is  contended  to  be  a  trespass ;  and  authorities  are  cited  to 
show,  that  an  officer  is  liable  in  trespass,  for  unlawful  acts  commit- 
ted under  such  circumstances.  It  is  admitted,  however,  that  the 
original  entry  of  the  building  for  the  purpose  of  making  the  attach- 
ment,was lawful ;  and  the  supposed  trespass  consists  in  subsequent- 
ly excluding  others.  Without  stopping  to  enquire,  whether  an 
attachment  effected  by  breaking  the  dwelling  of  the  defendant, 
which  is  under  the  protection  of  the  law,  would  be  valid  or  not, 
it  is  sufficient,  for  the  purpose  of  the  present  case,  to  remark,  that 
the  attachment,  being  originally  lawful,  could  not  be  affected  by 
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Boy  subsequent  act  of  ihe  plainliffof  i)ie  character  me 
Akbougb  the  subsequent  otilawrui  act  (iriinluwrul  iivias 
by  fiction  of  law,  render  the  officer  a  trespasser  ab  initio, 
6ction  of  law  would  noi  extend  to  ilie  lawful  official  act  ii 
the  creditors  were  inieresied. 

The  judgement  of  the  county  court  is  affirmi 

Joseph  Adahs  iu.  Sahi'ei.  Campbell. 


uld  describa  bimwlfascieculor. 

!  in  Hicb  a  cue  in  tltedcclnroiion  h  ■ 

Action  of  debt  on  judgement.  The  declaration  was  as  I 
"  Now  the  plainitfT  here  in  court  comes  and  declares 
the  defendant  in  a  plea  of  debt,  for  that  the  said  Adamt  ■. 
Peter  Sawyer,  late  of  Somh-Hero,  in  the  county  of  Gra 
since  deceased,  as  adminisiraior  of  all  and  singular  ibt 
chattels,  estate,  debts,  dues,  and  credits,  of  John  Stark, 
South-Hero,  aforesaid,  by  the  cnnsi'IeraiJon  of  Alplieus  H 
of  the  justices  of  the  peace,  within  and  for  the  county  of 
Isle,  on  the  16th  day  of  August,  1823,  at  South-Hero,  nf 
recovered  judgement  in  their  favour  against  the  said  C( 
by  [he  name  of  iSafliue^  Campbell,  of  St.  Albans,  in  ih< 
of  Franklin,  aforesaid,  for  the  sum  of  twenty  three  cicll 
forty  one  cents,  damages,  and  for  iwcniy-five  cents  for 
confessinn,  as  by  the  record  ihereof  now  remaining  in  said  ^ 
court,  ready  in  this  court  to  be  shown,  will  more  fully  and 
appear ;  which  said  judgement  now  remnlns  In  full  force 
feci,  and  not  in  any  way  reversed,  annulled,  satisiied,  ( 
void  :  whereby  an  action  hath  accrued  lo  the  said  Adams, 
and  recover  of  the  said  Campbell,  the  said  several  sums  < 
ty-tliree  dollars  and  foriy-one  cenls.Bnd  twenly-five  cents,  i 
ing,  in  the  whole,  to  iwenly-ihree  dollars  and  sixty-sb 
Yet  the  said  Campbell,  alihough  oHen  requested,  bath  ne< 
the  same  ;  but  wholly  neglects  and  refuses  so  to  do  ;  to  ll 
age  of  the  plainiilf,  as  he  says,  sixty  dollars." 

The  defemlant  demurred  to  the  declaration,  and  essis 
following  special  causes :  I .  That  it  was  not  alleged  in  sail 
ration  the  defendant  ovaed  to  or  detained  from  the  plain 
sum  of  money  whatever.  3.  That  the  sum  of  damages  i 
specified  in  the  pretended  judgement  mentioned  in  the  pi 
declaration  was  set  forth  in  several  different  sums,  and  nc 
aggregate.  3.  That  the  plaintifTin  his  decIaraiioD  did 
the  recovery  of  either  his  debtor  damages.     4.  That  the  < 


448  CASES  IN  THE  SUPREME  COURT 

FfiANKUN,  iJQQ  i^as  in  other  respects  altogether  vague,  uncertaio  and  insuffi* 
1832. '     cient. 


Campbell* 


A  clams 

^I'u^ii  Smith  and  Royce,for  the  defendant^  m  support  of  ihe  demur- 
rer, cited,  1  Chit.  PL  291 ;  1  Saund.  Ill,  112;  Hammond  on 
Parties,  164;  1  Chit.  PI.  203,  100,  344,  87,  88,  360  j  2  do. 
179  ;  6  Mod.  306  ;  Gilb.  on  Debt,  399,  400,  359. 

Smalley  and  Adams,  for  ihe  plaintiff,  cited.  Lord  vs.  Houston^ 
11  East,  62;  Saund.  405  ;  3  B.  C.  155,  295, 

Phelps,  J. — Several  points  are  made  in  this  case.  The  de- 
claration is  alleged  to  be  bad, 

1st.  Because  the  plainiifi  declares  iu  bis  private  right  and  not 
as  executor.  Some  difficulty  has  occurred  on  this  point,  but  it 
has  been  generally  in  those  cases,  where  an  attempt  has  been  made 
to  join  different  distinct  causes  of  action  in  one  declaration.  No 
question  as  to  joinder  of  action  is  raised  in  this  case.  The  simple 
question  here  is,  whether  the  plaintiff  can  maintain  the  action  in  his 
private  capacity. 

That  he  might  sue  in  his  representative  character  is  evident 
from  the  consideration,  that  the  declaration  shews  the  demand  to 
be  assets  in  his  hands.  But  may  be  not  sue  also  in  his  private 
capacity  ?  It  is  a  general  rule,  that  for  causes  of  action  arising 
during  the  life  ofthe  testator,  the  executor  must  sue  in  his  repre- 
sentative character;  for  it  is  in  this  character  only  that  he  is  enti- 
tled to  the  action.  But  upon  a  cause  of  action  accruing  to  him 
after  the  decease  of  the  tesiaior,and  where  no  right  was  vested  in  the 
testator,  the  executor  should  sue  in  his  private  capacity.  Thus 
i^pon  a  contract  entered  into  by  him  subsequent  to  the  decease  of 
his  testator,  although  that  contract  may  concern  the  testator's  es- 
tate, he  should  sue  in  his  private  chdracter,as  the  person  in  whom 
the  right  originally  vested. 

The  mode  of  declaring  has  always  reference  to  the  proof  re- 
quired to  sustain  the  action.  The  declaration  should  allege  that 
which  the  law  requires  to  be  proved,  and  it  need  not  allege  that 
which  is  not  necessary  to  be  proved.  Whenever,  therefore,  it 
becomes  necessary  for  the  plaintiff  to  show  his  representative 
character,  or,  in  other  words,  to  make  projert  of  his  letters  testa- 
mentary, he  should  sue  in  his  representative  character ;  but  oo 
the  other  hand  where  this  is  not  necessary,  there  is  no  reason  for 
requiring  the  setting  up  that  character  in  the  pleadings.     Perhaps 
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no  better  criterioD,  by  which  to  settle  this  question,  than    Fjliwklih, 

it  oecessary  to  proA  bis  letters  testamentary  ?     It  cer-       issa. ' 

QDOt  be,  if  the  former  iadgement  is  to  hare  its  usual  aud     a  duns 

y  eSecL    That  judgement  is  conclusive  of  the  plaintiff 's    c^pheu 

recover,  and  as  conclusive  of  bis  representative  character 

f  other  fact  which  was  necessary  to  be  proved.     The  ef- 

batjutlgement  was  to  vest  the  right  in  him  personally; 

lominoa  law,  no  other  person  could  prosecute  or  control 

araem.    Hence  the  necessity  of  our  statute  authorizing  mi 

rator  <fe  honit  n«n  lo  prosecute  in  such  cases.     This  be- 

case,  it  was  not  oecessary  for  theplaintifi*  to  describe  bim- 

cecutor  or  administrator. 

ii^ed,  however,  that  the  difierent  capacity  in  which  the 

appew8  in  this  and  the  formes  action,  is  virlually  a  change 

!S.     If  this  be  so,  it  is  no  more  than  was  efiected  by  tlie 

udgemem.     In  that  instance  his  right  of  recovery  depen- 

n  bis  representative  character,  but  in  this,  upon  bis  being 

0  the  former  judgement.     It  was,  indeed,  necessary  lode- 

lai  judgement  as  liaving  been  recovered  in  that  character, 

to  avoid  n  \'ariaRce ;  but  it  being  so  described,  the  reason 
bange  of  capacity  appears  on  the  face  of  his  declaration, 
ion,  therefore,  is  correctly  brought. 

It  is  contended  furilier,  (hat  the  declaration  is  bad  for 
my  allegation  that  the  defendant  owei  or  delaiiu.  This 
f  it  be  one,  is  a  mere  matter  of  form,  and  a  ground  of 
temurrer  only.     But  matters  of  form  are  so  interwofen 

rules  which  determine  the  rights  and  liabilities  of  parlies, 
lould  be  dangerous  to  dispense  with  them.  Sealing  is  a 
if  form  ;  but  to  hold  it  to  be  immaterial  would  unseiile  a 
rtion  of  the  law  orconlracis. 

the  omission  of  the  debet  and  detinet,\s  a  ground  of  specid 
r,  appears  from  2  Ckitty's  Pleading*,  p.  1 79,  and  6  J^od. 
6.  It  is  sufficient  on  this  point  that  the  precedents  are  so. 
:ase  of  Lord  vs.  Houston,  fll.  Eatt.  62,)  ched  by  the 

turns  upon  the  mode  of  declaring  peculiar  to  the  court  of 
ench.  Ld.  Elenborough,  alter  alluding  to  the  different 
f  declaring  in  the  two  courts,  says,  "There  isnooccaston 
giving  any  opinion  as  to  the  mode  of  pleading  in  tlie  com- 
iis." 

The  declaration  is,  for  this  cause,  iosufficieBt. 
(The  declaration  wsa  aawDded  npoa  ntms.) 
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In  an  action  on  book  account  between  A  and  B'^a  claim  in  favor  of  A  against  B  and 
C,  as  parinere,  ia  not  proper  to  be  takeHf^into  consideration  by  the  auditor,  and  an 
objection  to  such  a  claim  is  not  vvaired  by  not  pleading  io  abateswot. 

This  was  an  action  on  book  debt  broogbt  before  Franklin  coimtj 
6ourt.  Jadgement  having  been  rendered  upon  nit  dieity  that  de- 
fendant account,  the  case  came  before  the  auditor  Tor  hearing, 
who,  having  audited  and  adjusted  the  account,  made  the  foHowrng 
report,  viz. 

"  Your  auditor  further  reports  the  following  facts,  in  relation 
to  the  ptaintiS's  account  hereto  annexed.  In  September,  1823, 
the  inhabitants  of  Henrysville,  in  Lower  Canada,  undertook  to 
build  a  brick  school  house  there  by  subscription,  and  appointed  a 
committee  for  that  purpose.  This  committee  piu  up  the  job  at 
public  auction  to  the  lowest  bidder,  on  condition,  that  the  person 
undertaking  should  furnish  all  materials.  Morris  Dixon,  one  of 
the  committee,  who  transacted  the  business  at  the  auction,  stated 
at  the  time,  that  the  bricks  could  be  had  at  $4,00  pr.  thoirsand, 
and  that  the  plaintiff  had  them  for  that  price.  The  defendant, 
being  the  lowest  bidder  at  the  auction,  undertook  the  job  for 
$227,  on  the  conditions  above  mentioned.  Afterwards,  during 
the  progress  of  the  work,  when  the  defendant  had  occasion  for 
bricks,  Dixon  desired  him  to  take  them  from  plaintifi's  yard,  at  the 
same  time  informing  defendant,  that  plaintiff  had  taken  np  goods 
from  his,  Dixon's,  store  on  account  of  the  bricks.  The  defen- 
dant accordingly  etpployed  teams  to  get  the  bricks  for  the  school 
bouse,  and  the  plaintiff  delivered  the  bricks  charged  in  his  account 
to  said  teamsters,  to  the  amount  of  28,360,  as  the  teamsters  called 
for  them,  and  charged  them  to  the  defendant  on  book  at  $4,00 
per  thousand,  without  any  bargain  or  contract  with  the  defendant 
in  relation  to  the  bricks  (except  what  may  be  infered  from  what 
Dixon  stated  at  the  auction  aforesaid,  in  presence  of  defendant 
and  plaiiuif},)  and  without  informing  the  defendant  that  the  plain- 
tiff should  charge  the  bricks  to  him,  or  look  to  him  for  payment, 
till  the  6rst  part  of  January,  1829.  The  plaintifl,  at  ihe  time  he 
delivered  the  bricks,  as  aforesaid,  expected  to  be  paid  for  ihem 
$4,00  per  thousand,  when  the  subscription  should  be  called  for  by 
Dixon,  who  it  appeared  had  the  collection  of  the  subscriptions 
some  what  in  charge,  though  the  plaintiff  considered  the  defendant 
bolden  to  him  for  the  biicks.  Plaintiff  called  on  Dixon  frequently 
who  always  refused.  In  the  winter  of  1 824,  defendant  removed 
from  Henrysville  into  this  state,  after  having  completed  the  job, 
and  received  about  $100  on  the  subscriptions  aforesaid,  leaving 
the  residue  in  the  hands  of  Dixon,  supposing  be  was  not  liable  to 
plaintiff  for  the  bricks,  but  that  plaintiff  would  be  paid  by  Dixon, 
and  did  not  visit  Henrysville  till  a  short  time  before  this  trial. 
During  the  lime  the  defendant   was  at  Henrysville,  he   was  in 
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psirtnership  with  one  John  McGraih  in  the  brick  laying  business,  Frankliw, 
both  as  respects  the  school  bouse  aforesaid,  and  Austin  Adfms'      1[a^7' 

house,  mentioned  in  the  plaintiff's  account ;  and  the  articles  in  the -: — 

plaintiff's  account  were  furnished  for  the  defendant  and  McGrath     ^°^^** 
in  their  partnership  business.     McGraih  laboured  with  the  de-     Barrett, 
fendant  some  part  of  the  time  in  building  the  school  house,  and 
Adams'  house.      The  defendant  contended,  that  the   plaintiff 
ought   not   to  be  allowed  his  charges   for  the  bricks,   because 
there   was  not  any  express  bargain  and  sale  thereof  to  the  defen- 
dant, and  that  he  could  not  recover  of  the  defendant  alone,   but 
ought  to  have  joined  McGrath  in  the  action,  and   that  it  the  ac- 
count was  allowed,  interest  ought  not  to  be  computed  thereon. 
Bui  the  auditor  decided  that,  from  the  foregoing  facts,  the  defen- 
dant was  liable  in  this  action  for  the  bricks,  and  that  it  was  too  late  to 
take  advantage  of  the  nonjoinder  of  McGrath  ;  and  allowed  the 
piaintifi's  charges  for 28,360  bricks,at  $4,00  per  thousand,the  items 
for  drawing  bricks  and  stone,  sand  and  lime,  for  the  school  house, 
amounting  to  $114,19,  with  interest  thereon  64  months,  making 
$35,54  interest.     The  item  of  plaintiff 's  account   for  sand   for 
Austin  Adams'  house,  $1 1,,  was  not  allowed,  as  not  being  a  proper 
item  of  book    account ;  it   appearing  to  be  for   the  privilege  of 
going  on  to  the  plaintiff's  land,  and  digging  and  carrying  away  the 
sand  :  AH  which  is  respectfully  submitted.'' 

Upon  the  coming  in  of  this  report,  tlie  defendant  filed  his  ex* 
ceptions  thereto,  objecting  to  the  decision  of  the  auditor  in  two 
particulars.  The  first  was,  that  the  auditor  adjudged  the  defen- 
dant to  be  indebted  to  the  plaintiff  for  the  bricks  mentioned  in  the 
report,  and  the  second  tliat  the  auditor  overruled  the  objection, 
that  the  liricks,  if  chargeable  to  him  at  all,  were  properly  charge- 
olile  to  himself  and  McGrath,  as  partners,  and  were  not  therefore 
a  proper  snliject  of  adjudication  by  the  auditor  in  this  case.  The 
oounly  court  overruled  the  exceptions  and  rendered  judgement 
on  the  report.  To  this  decision  of  the  county  court,  affirming 
the  decision  of  the  auditor,  the  defendant  also  excepted,  and  the 
case  was  brought  to  the  Supreme  court  for  revision. 

Hunt  and  Beardshy^for  pluintiff. 

Smalhy^for  dtfendant 

Phelps,  J.,  delivered  the  opinion  of  the  Court. — The  point 
principally  relied  on  by  the  defendant,  and  the  only  one  which  it 
IS  necessary  for  the  Court,  on  ibis  occasion,  to  notice,  is,  whether 
the  objection,  that  the  claim  in  question  was  strictly  a  claim  against 
the  defendant  and  McGrath  as  partners,  and  not  against  the 
defendant  alone,  was  available  before  the  auditor.     It  is  contend* 


Barrett* 
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Frankun,   ed  by  the  plaintifT,  that  the  objection  is  founded  on  mere  matter 

1833.  '    of  al^ement,  and  should  have  been  so  pleaded  ;  that  not  having 

Loonjig      been  pleaded  in  abaiementr  the  defence  is  to  be  considered  a9 

waived^  and  as  not  available   upon   trial  on  the  merits.     Of  this 

opinion  was  the  auditor^  wIk)  probaMj  considered  iMmself  bound 

by  the  general  rule  as  laid  down  in  the  booksw 

There  is  no  rule  better  settled,  than  that  in  actions  ex  contradu 
the  non-joinder  of  a  person  who  should  be  made  defendant^  is 
pleadable  only  in  abatement.  The  reason  of  this  rule  is  obvious. 
The  defence  is  merely  dilatory  in  its  character — it  does  not  con^ 
cern  the  merits  of  the  claim,  and  it  is  the  policy  of  the  taw  to  dis- 
tinguish between  those  defences,  which  serve  merely  to  defeat 
the  action,  and  those  which,  going  to  the  merits  of  the  claim,  )aj 
a  foundation  for  a  final  and  conclusive  decision*  It  is  also  well 
settled,  as  a  genera)  ruk,  that  all  dilatory  pleas  should  be  filed  at 
the  first  term  of  the  court  to  which  the  action  is  brought;  and  it  is 
provided  by  the  rules  of  our  courts,  that  tbey  be  filed  within  a 
specified  period,  which  is  generally  early  in  the  term.  The 
principle  of  the  rule  whether,  as  a  part  of  the  common  law,  or  a» 
an  arbitrary  rule  of  court,  is,  that  defences,  which  serve  merely  tbe 
purpose  of  delay,  should  be  made  at  the  earliest  possible  opportu- 
nity. The  propriety  of  this  rule  cannot  be  doubted,  nor  its  salu- 
tary tendency  denied. 

But  it  is  also  an  axiom,  which  will  not  be  questioned,  that  if  the 
law,  in  any  given  case,  allows  a  particular  defence,  there  must  be 
a  period,  when,  in  the  progress  of  the  suit,  that  defence  may  be 
properly  and  efiectually  urged.  The  rule  which  I  have  just  men- 
tioned is  not  intended  to  violate  this  axiom,  or  to  exclude  alto- 
gether any  legal  or  proper  defence  ;  but  simply  to  compel  the  party 
to  present  such  as  are  of  a  dilatory  character  at  the  earliest  stage. 
Hence  the  rule  never  applies,  until  an  opportunity  is  offered  to 
plead  the  defence.  In  accordance  with  this  doctrine,  it  has  al- 
ways been  held,  in  cases  where  actual  notice  has  not  been  given 
to  the  defendant  before  the  entry  of  the  action,  but  particular  no- 
tice directed  by  the  court,  agreeably  to  tbe  statute,  that  a  plea  in 
abatement  at  a  subsequent  term  is  seasonable  and  proper. 

The  rule  iise]f,as  well  as  the  reason  on  which  it  is  founded,  un- 
doubtedly applies  to  the  action  on  book  account  as  well  as  in  any 
other ;  but  the  inquiry  is,  at  what  stage  of  the  action  such  a  defence 
becomes  available  and  proper  ?  The  action  on  book  account  is  an 
anomalous  proceeding,  created  by  statute,  and  bearing  no  analo- 
gy to  any  form  of  action,  except  that  of  account  at  common  law. 
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It  is  iDdtgenous  in  New-England,  unknown  in  the  jurisprudence   FRANKuif, 
of  that  country  from  which  we  derive  our  law,  and  unknoirn  in       1832.  ' 


most  of  tlie  states.     It  is  not  to  be  expected,  that  much  should      Li^^iiii7 
be  extracted  from  books  in  relation  to  its  principles  ;  especially     sJ^g^ 
as  the  action  of  account,  to  which  it  is  allied,  is   mentioned  by 
most  elementary  writers,  rather  in  the  way  of  honorable  remem- 
brance, than  with  the  purpose  of  explaining  its  principles  or  as^ 
certaining  its  incidents. 

The  declaration  in  this  action  is  general,  alleging  a  general  in- 
debtednessy  but  setting  forth  no  specific  claim  as  a  subject  of  dis- 
tinct litigation.  It  embraces,  however,  within  its  purview  all  that 
variety  of  claims,  which  by  the  law  or  usage  of  the  country,  or 
the  particular  course  of  dealing  between  the  parties,  become  pro- 
per subjects  of  book  charge.  The  defendant  is  not  presumed  to 
know  the  precise  items  of  charge  which  the  plaintiff  may  present 
before  the  auditor,  nor  can  he  be  compelled  to  anticipate  in  his 
defence  the  specific  claims  which  the  plaintiff  may  ultimately  urge. 
He  has  no  opportunity  to  plead  in  abatement  as  to  any  particular 
claim,  nor  can  he  be  compelled  to  answer  thereto  until  such  claim 
is  specifically  presented.  This  is  first  done  at  the  hearing  before 
auditors,  and  the  objection,  if  taken  here,  is  taken  at  the  earliest 
opportunity.  There  is  certainly  no  ground  for  presuming  a  pre- 
vious waiver  of  the  objectk>n,  and  the  admission  of  it  here  consists 
with  the  reason  of  the  rule. 

The  position  that  such  a  defence  is  not  admissible  before  audi- 
tors, is  predicated  on  the  assumption  that  it  may  be  pleaded  in 
abatement.  It  is  diflicult  to  perceive  to  what  such  a  plea  in  abate- 
ment could  apply.  The  plea  would  be  directed  rather  to  the  ev- 
idence to  be  presented  by  the  plaintiff  on  a  future  occasion,  than 
to  the  cause  of  action,  as  set  forth  in  the  declaration  ;  and  it  would 
by  a  task  of  no  easy  accomplishment,  to  form  an  issue  under  such 
circumstances,  the  decision  of  which  would  be  effectual.  The 
defence  at  this  stage  of  the  action  is  premature. 

Could  such  an  issue  be  formed,  yet  the  difficulty  is  not  sur- 
mounted. The  plea  must  be  ineffectual  unless  the  objection  hold 
good  to  all  the  items  of  the  plaintiff's  account.  It  is  evident, 
therefore,  that  the  trial  of  such  an  issue  would  necessarily  involve 
the  whole  account,  the  allowance  or  disallowance  of  other  claims 
not  subject  to  the  objection,  and,  in  general,  every  consideration 
connected  with  the  question  as  to  the  ultimate  balance.  In  this 
way  the  whole  duty  of  the  auditor  is  transferred  to  the  jury^and  that 
under  circumstances  which  exclude  the  legitimate  evidence  in  the 
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FRAVKLiift^case,  ihe  party's  own  oath.  Anotlier  and  further  trial  by  aiidi- 
1833. '     tors,  as  required  by  the  form  of  proceeding  in  the  action,  would 

"Toomis  DOt  o"'y  ^^  unnecessary,  but  would  exhibit  the  absurdity  of 
"*•  iwo  trials  in  the  same  case,  as  it  might  be  upon  the  same  issue, 
involving  the  same  questions  of  law  and  fact,  yet  upon  different 
rules  of  evidence.  Besides,  if  the  quest  ion  is  drawn  within  the 
cognizance  of  a  jury,  the  mode  of  proof  is  changed.  The  statute 
gives  the  parlies  the  right  of  being  witnesses  before  auditors,  and 
they  are  undoubtedly  competent  witnesses  as  to  the  question  on 
whose  or  what  account  the  property  delivered,  or  money  paid, 
was  delivered. — See  2  .^tA:.  81  ;  and  same,  366. — ^This  right  be- 
comes, when  we  consider  the  inducement  held  out  to  the  parties, 
by  the  law,  to  rely  on  their  own  testimony,  and  forego  other  evi- 
dence, doubly  important,  and  ought  to  be  protected.  They  can- 
not however  be  witnesses  on  a  trial  by  jury  ;  and  thus  the  evi- 
dence sanctioned  by  statute  as  legitimate  to  support  the  issue,  is 

by  the  mode  of  trial  excluded. 

It  may  further  be  remarked,  that  a  plea  in  abatement,  upon  the 
ground  suggested,  would  be  of  no  avail,  unless  it  went  to  the  whole 
account  of  the  plainiifT.  Upon  the  supposition,  therefore,  that 
the  item  or  items  contested  upon  this  ground  are  accompanied  by 
charges  properly  made  to  the  defendant  alone,  the  plea  would  be 
bad.  It  must  be  overruled,  and  unless  the  objection  can  be  renew- 
ed before  auditors,  partnership  debts  to  an  indefinite  amount  might 
be  charged  upon  one  partner  without  a  possibility  in  any  stage  of 
the  action  of  making  this  defence. 

It  is  suggested,  however,  that  the  defendant  might  pray  oyer  of 
the  account,  and,  having  a  transcript  furnished  him,  might  plead 
in  abatement  as  in  other  cases ;  hue  when  it  is  considered  (hat  the 
plaintiff  is  not  bound  by  his  profert,  but  may  on  trial  before  audi- 
tors, go  into  evidence  of  other  and  different  charges,  (see  Read  vs. 
BarlotVf  1  Aikens*  Rep.  145,)  the  argument  fails.  A  fictitious 
account  would  necessarily  lead  to  a  full  trial  on  the  merits,  and  the 
existence  of  a  single  charge,  justly  made  against  the  defendant 
alone,  would  defeat  the  objection.  The  jury  could  not  discrimi- 
nate, and  unless  the  objection  could  be  made  before  auditors,  the 
consequence  already  mentioned  would  lollow. 

It  is  apparent,  therefore,  that,  as  the  peculiar  form  as  well  as 
mode  of  proceeding  in  this  action,  precludes  this  defence  by  way 
of  abatement,  neither  the  rule  as  to  abatement,  nor  the  reason  on 
which  it  is  founded,  forbid  the  defence  before  auditors. 

There  is  another  rule  upon  which  our  decision  may  be  justified. 
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■e  m  all  cases  limiied  to  mailers  coming  wiibin  ibe  pur-  *^J^^"' 
he  action.     The  declaration  on  book  claims  a  balance       isxl 


I  tbe  derendani,  on  ibe  account  between  ibe  pardes.  Louniir" 
ng  tbat  account,  ilie  auditors  are  confined  lo  what  prop-  o^^g., 
ertains  to  ii.  An  account  between  other  parties,  invol- 
iings  iviili  persons  not  parlies  lo  the  suit,  and  implicating 
Its,  does  not  come  within  the  compass  of  the  suit,  nor 
e  purpose  of  ibe  auditor's  appoiniment.  The  principle 
,  upon  which  ibe  cluim  in  question  should  have  been 
l>y  the  auditor,  has  no  connexion  nith  ibe  subject  of  plna- 
ibatement.  Where  indeed  the  declaration  is  speciSc, 
in  issue  a  particular  claim,  the  objection  that  another 
I  made  a  derendani,  as  being  interested  in  thai  claim,  is 
matter  of  abatement.  Tbe  distinction  between  sutli  a 
the  present  is,  tbat  in  tho  former,  tbe  claim  is  distinctly 
lie,  and  in  the  lalier,  is  not  drawn  in  colioversy  at  all. 
be  added,  ibaiif  the  introduction  of  partnership  claims  is 
□  one  side,  il  musl  be  on  ibe  other,  and  in  casR  of  seve- 
irsbips  in  wbicb  either  ofibe  panies  might  be  interested, 
p(  lo  plead  the  transactions  uf  the  various  tirmsin  one 
and  exiraci  from  it  a  simple  balance,  would  lend  to  in- 
concerns  of  all  in  inextricable  confusion.  Tbe  impro- 
lucb  a  course  forms  a  sufficient  objection  lo  il  j  and  ibis 
is  not  derived  from,  nor  has  it  any  connexion  wiib,  the 
r  abatement, 
dgement  of  the  county  court  must  therefore  be  reversed. 


Thomas  Joi  vs.  Caleb  F.  Hull. 


Il  goes  onlj'  ill  luillgntnii  of  Jainagoa  nceJ  not  be  spcciullj  filcoJcif. 
a  ilemnnd  in  lull,  tnu^e  prruliiii;  ilit  nciiun,  nrv  uf  tout^u  tg  lie  itcilucted 

7sil  on  two  proniisory  notes  daied  April  2d,  182T, 
!jn  for  $100,  payable  on  or  before  tbe  1  si  day  of  April, 
leat  cattle, or  in  grain  llic  winter  previous,  wiili  interest ; 
for  $60,  payable  by  ibe  1st  day  of  April,  1828,  with 
Plea,  Ron  anumptit.  The  action  bad  been  com- 
efore  a  justice  of  the  peace,  in  May,  1828,  and  after  sev- 
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Frankun,  eral  continuances,  judgement  was  rendered  for  tbe  defendant,  and 
1832.  '  the  plaintifFappealed  to  the  county  court.  On  tbe  note  first  men- 
j^^  ttoned,  there  was  endorsed,  in  part  payment,  tbe  sum  of  4^68,67, 
ifuii  *"^  ^^  ^^^  other  $1,23.  It  appeared  that  these  notes,  with  sev- 
eral others,  were  executed  by  the  defendant  to  tbe  plaintifi,in  cod- 
sideration  of  the  purchase  of  a  farm  of  the  plaintiff;  that  tbe 
plaintiff  had  executed  a  deed  of  warranty  in  tbe  usual  form,  and 
bad  taken  a  mortgage  of  the  defendant  to  secure  tbe  payment  of 
the  notes.  At  the  time  the  deeds  and  notes  were  executed,  tbe 
plainliff.gave  the  defendant  a  memorandum  in  writing,  stating  that 
one  Arad  Merrill  held  a  note  against  him,  the  plaintiS,  for  about 
one  hundred  dollars,  which  was  secured  by  mortgage  on  the  farm ; 
and  agreeing  by  said  writing,  that  if  defendant  should  pay  said 
note  to  Merrill,  the  amount  thereof  should  be  endorsed  on  tbe 
cotes  due  from  him  to  the  plaintiff.  The  defendant  also  proved 
by  the  testimony  of  Merrill,  that  ihe  agreement  between  the 
plaintiffand  defendant  was,  that  the  defendant  should  pay  tbe  note 
to-ihe  witness,  and  that  defendant,  at  the  time  he  purchased  the 
farm,  agreed  with  the  witness  to  pay  the  note  to  him,  and  bad  ac- 
cordingly made  payments  from  time  to  time,  until  the  whole 
amount  was  paid — ^thelast  payment  being  made  June  7th.  1828, 
after  tbe  commencement  of  the  action.  The  amount  paid  to 
Merrill  on  this  note  exceeded  the  balance  due  on  the  notes  in  stkic. 
It  appeared  that  one  of  the  notes  given  by  the  defendant  to  the 
plaintiff  for  the  farm,  had  been  sold  to  one  Bellows,  and  was  still 
in  bis  hands,  and  it  did  not  appear  that  the  plaintifi  held  any  notes 
against  the  defendant,  except  the  two  notes  in  suit.  It  also  ap- 
peared that  the  plaintifi  was  poor  and  destitute  of  property. 

The  plaintiff  proved  that,  previous  to  the  commencement  of 
this  action,*  he  requested  payment  of  the  defendrint,  and  the  de- 
fendant said  be  should  not  pay  him  any  more  until  be  had  a  set- 
tlement ;  and  that,  after  this  action  was  brought,  and  there  bad 
been  one  or  two  continuances  of  it,  the  defendant  said,  he  had 
taken  up  the  note  given  to  Merrill,  and  was  prepared  to  defend 
the  suit. 

The  counsel  for  the  plaintiff  objected  to  the  several  matters 
given  in  evidence  on  the  part  of  the  defendant,  as  aforesaid,  and 
insisted  that,  as  the  note  given  to  Merrill  had  not  been  paid  and 
taken  up  by  tbe  defendant  before  tbe  commencement  of  this  action^ 
the  evidence  was  inadmissible  under  the  general  issue ;  but  the 
court  overruled  the  objection,  and  decided,  that,  as  the  note  given 
to  Merrill  was  an  incumbrance  on  the  farm  purchased  by  tbe  de- 
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Tendant  from  the  pla]ntifi,wbich  it  was  the  duty  of  the  defendaDt  to  l^">ui*« 
remote,  and  the  plaintiS  had  agreed  that  ifthe  defendant  paid  the 
note,  the  amount  should  be  appliet!  on  the  notes  given  by  the  de- 
fendant to  the  plaintiff  for  the  farm,  the  evidence,  under  the  c'ir- 
xumstances  of  (he  case,  was  admissible  under  the  general  issue  in 
mitigatton  of  damages,  although  the  defendant  bad  not  fully  paid 
the  note  before  the  commencement  of  this  action,  but  a  consider* 
able  part  of  it  was  paid  afterwards. 

The  jury  returned  a  verdict  for  the  plaintiff  for  one  cent  dam- 
ages ;  and  be  having  filed  exceptions,  the  cause  was  brought  up 
'4othi6<7ourt« 

After  argument,  the  opinion  of  the  Court  was  delivered  liy, 
Phelps,  J.— If  the  authority  given  to  the  defendant  to  make 
payments  to  Merrill,  is  to  be  regarded  as  a  mere  licence,  revoca- 
hle  at  pleasure,  then,  it  must  be  admitted,  that  tlie  bringing  the 
present  action  was  a  revocation  ottbat  licence,  and  ail  subsequent 
payments  made  to  Merrill  must  be  considered  as  made  without 
authority  and,  therefore,  voluntary.  And  if  we  regard  the  written 
memoraodura  as  evidence  of  a  distinct  independent  ^contract,  it 
would  be  difficult  to  give  it  any  greater  effect  than  a  mere  revoca- 
ble licence,  fer  want  of  a  sufficient  consideration  to  support  it. 
But  as  the  memorandum  was  executed  cotemporaneously  with 
ibe  execution  of  the  note,  we  are  disposed,  in  conformity  with  the 
testimony  of  Merrill,  to  regard  it  as  part  of  the  original  -contract 
for  the  sale  and  purchase  of  the  farm,  and,  therefore,  needing  no 
particular  consideration,  applicable  to  this  part  of  the  contract  ex^ 
•clusively,  to  give  it  effect ;  especially  as  (he  agreement  in  ques« 
tien  was  evidently  intended  io  provide  for  an  incumbrance  on  the 
farm,  and  to  secure  the  purchaser  against  the  supposed  inability  of 
che  plaintiff  to  remove  it.  In  this  point  of  view,  the  agreement 
must  be  considered  as  entering  into  the  consideration  of  the  notes, 
as  part  of  tbe  terms  of  the  purchase,  and  equally  binding  on  the 
.parties  as  any  other  part  of  the  transaction 

The  poverty  of  the  plaintiS,  as  stated  in  the  case,  not  only 
furnishes  a  reason  why  tlie  stipulation  should  have  been  intro- 
duced, but  affords  strong  grounds  for  enforcing  it.  The  defen- 
dant bad  certainly  a  right  to  insist  upon  it  for  bis  security ;  and  rf 
so,  it  follows  that  the  permission  to  make  the  payments  to  MerriH 
was  not  revocable  at  pleasure.  We  have  a  precedent  for  tins,  in 
the  case  Letois  vs.  Hottey  ei  aL  reported  in  Brenfl^m.  Jn  tbet 
case,  the  direction  was  considered  es  an  indocenient  temdceike 

58 


HulL 


458  CASES  IN  TJIE  SjUPaEME  COURT 

FfUNxuN,  principal  contract ;  and  there,  as  well  as  beref  a  third  person  bad 
1833. '  become  interested  io  the  directioQ  ;  aiu)  to  ie.voke|  it  inFolves  a 
J^  fraud  upon  all  conceroed.  Whether  the  agreeipept,  and  the  pay- 
ments made  tinder  it|  wouldy  if  properly  pleaded,  hiive  beeo  a 
bar  to  the  action,  is  a  question  pot  iotoI? ed  ip  the  case»  It  would 
be  difficult,  howerer,  giving  to  the  agreement  the  effect  above  sta- 
ted, to  distinguish  between  this  case  and  a  ease  of  payment  to  the 
plaintiS  himself.  The  evidence  of  these  payments  vvas  received 
by  the  county  court  in  reduction  or  mitigation  ^f  da|pages.  For 
t4)is  purpose,  it  was  undoubtedly  proper,  la  every  action  of  this 
nature,  the  question  as  to  the  amount  due  is  decided  with  refer- 
ence to  the  time  when  judgement  is  rendered;  and  payments, 
made  pending  the  suit,  are  to  be  deducted,  for  the  obvious  reason, 
that  tbe  judgement  is  conclusive  on  this  point,  and  payments  not 
applied  would  be  lost  to  the  party. 

Tbe  objeedon  that  the  evidence  was  not  admissible  under  the 
general  issue,  but  that  a  special  plea,  puis  darrein  coniinuaneef. 
was  necessary,  might  possibly  have  been  well  founded,  had  tbe 
evidence  been  offered  in  bar  of  the  action  ;  but  we  are  aware  of 
no  case  where  mauer,  which  goes  merely  in  mitigatuMi  of  dama^ 
ges,  is  required  to  be  specially  pleaded.  From  the  nature  of  the 
ease,  it  could  not  be  ;  for  the  supposition  that  h  goes  only  in  miti- 
gation of  damages,  implies  that  it  is  no  bar  to  the  action. 

Judgement  affirmed. 
Uuhbdl  fy  Stevens,  for  plaintiff. 
Hunt  ^  Beardsley^  for  defendant. 
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rAAffiTLnr,  Joseph  Kingsbubt  r*.  Roswell  Butler. 
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There  b  no  difference  between  a  note  payable  **  when  demanded,**  and  one  |»ayable 
on  demand,  and  in  botfi  cases  the  statute  oClimilatioos  begins  to  run  iro«i  the  date 

of  the  note. 

When  the  statute  of  limitations  is  pleaded  toan  action  on  piomissory  note  payable 
"  when  demanded,"  Uie  plaintiff  will  not  be  allowed  to  proTO  the  note  had  been 
lost  for  a  time,  in  order  to  rebut  tbe  presumption  that  a  demand  had  been  made. 

This  was  an  action  of  assumpsit  on  a  promissory  note  dated 
June  4,  1816,  payable  "when  demanded."  Plea,  that  die  cause 
of  action  did  not  accrue  within  six  years  before  the  commence- 
ment of  the  suit.  On  trial  in  tbe  county  court,  it  appeared  tbe 
plaintiff  bad  demanded  payment  of  the  defendant  on  the  ^Oth  da/ 
eC  July,  i^29,  a  short  time  before  the  action  was  commenced,  and 
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tbe  plaiiidff' coDtended  that  die  cause  of  action  did  nbi  accrue  t 
such  demaDd  was  mfidri ;  and  nilb  a  view  of  rebutting  any  pn 
«uniption  that  a  demand  of  payment  had  been  made  previous) 
he  offered  to  prore  that  the  note  had  been  lost  or  mislaid  Tor 
considerable  len^h  of  time  prerious  to  the  demand  proved,  ai 
commencement  of  tbe  niit.  The  evidence  was  objected  to,  ai 
rejected  by  the  court.  The  court  instructed  the  jury,  that  tl 
cause  of  action  accrued  on  tbe  execmion  of  the  note,  and  that  tl 
l^aintiff  was  iherefore  barred  by  the  statute  of  limitations.  Tl 
jury  aecordingly  returned  averdict  fortlie  defetadant.  The  plai 
tiff  excepted  to  the  decision  or  the  court,  excluding  the  evidence 
ibe  loss  of  tlie  no:e,  and  also  to  ibe  cliarge  to  the  jury  ;  wber 
upon  tbe  cause  was  brought  up  to  this  court  for  revision. 

Aldit  and  Davii,  for  the  plaintiff. — The  words  "  taken  A 
manded"  may  receive  a  difTerent  construction  from  the  words  "  i 
de»and"  A  note  payable  "wken  demanded,"  Is  not  due  befo 
a  demand  is  made,  and  it  must  have  been  so  understood  by  t! 
parties,  at  the  time  tbe  note  was  executed  ;  else  they  would  ha' 
wrilleo  it  in  (he  common  form,  "on  demand."  The  words  "uA 
demanded"  very  fotcibly  convey  tbe  idea,  ihst  tbe  note  is  not 
be  paid  till  the  payee  demands  payment.  They  signify  a  cone 
tion  precedent,  which  must  be  perfermed  before  the  payee  has  ei 
right  to  sue  for  the  money.  Tlwctalute  of  limitations  did,  ther 
fore,  not  begin  to  run,  till  the  plaintifi  made  a  demand  of  paymei 
which,  as  appears  by  the  ca«e,  was  not  six  years  before  the  cor 
mencement  of  the  action. 

But  should  it  appear  to  the  Court  that  the  expressions,  "  tek 
demanded,"  and  "  on  demand"  mean  ihe  same  thing,  and  a 
not  capable  of  a  different  constmciion,  siill,  ii  is  coniende 
no  cause  of  action  accrued  in  iliis  case  lilt  a  demand  of  payme 
was  made.  It  lias  been  considered  that  a  note  payable  on  d 
mand,  is  payable  on  presemmeiii,  but  might  be  sued  without  actu 
demand  having  been  made  ;  because,  SRy  tlie  books,  the  servr 
of  a  writ  is  a  demand.  But  admitting  this  to  be  law,  it  does  n 
follow,  that  any  cause  of  action  arose  before  the  commenceme 
of  the  suit.  A  note  payable  "  token  demanded,"  or "  on  demand 
is  payable  at  the  will  ofthe  payee;  and  uatti  lie  signifies  his  will  I 
making  a  demand,  tbe  note  cannot  be  said  to  be  due,  and  all  tl 
auiliorities  which  say,  that  no  demand  is  necessary  before  briiigii 
an  action,  virtually  aclinowledge  that  lome  demand  is  necessary 
ibr,  say  tbey,   "  tbe  commencement  of  the  suit  is  a  demand"- 
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Frakkliiv.   clearlj  implying  ibat  without  some  sort  of  demand  a  recoverjr 
1832.  '    cannot  be  bad.     No  adjudged  case  has  established  (he  principle^ 


Kingsbury  that  sucb  a  note  is  payable  before  a  demand  ;  but  for  the  con- 
BuUer.  ^^oi^nce  oftlie  payee,  the  courts  have  considered  diat  the  com- 
aencement  of  a  suit  may  be  construed  into  a  demand.  From 
tb?it  ttoe  the  note  is  due,  and  then,  and  not  before  then^  does  the 
•talttte  begin  to.  ruiu.  If  tliere  has  been  a  previous  demand,,  thea 
k  begins  to  run  from  such  actual  demand  .^ — Topham  vs.  Brad^ 
dick,  1  Taun.  Rep.  571  ;  2  Stark,  Ev.  891. 

The  plaintiff*  contends  that  the  court  erred,  in  rejecting  the 
evidence  to  prove  that  the  note  had  been  lost  for  a  time  previous 
to  the  commencement  of  the  action.  This  evidence  was  proper 
as  it  furnished,  a  reason  for  not  demanding  payment  before  the  six. 
years  had  run,^  and  to  do  away  any  presumption,  that  a  demand 
had  been  made. 

Hunt  and  Beardsley^for  the  defendant. — It  is  contended  by^ 
the  defendant  that  a  note  payable  *'  when  demanded"  is  really  a 
note  payable  on  demandjBtid  agreeably  to  the  usages  of  law,  due 
and  payable  on  the  execution  thereof;  and  no  act  or  demand  is 
necessary  to  lay  the  foundation  of  a  suit :  of  course,  tl)c  cause  oF 
action  did  accrue  to  the  plaintiff'  at  the  date  of  the  note,  and  nofc 
at  the  time  of  the  pretended  demand  of  payment. — Bal,  on  Ldm^ 
itations,3l8  ;  1  Sw. Dig. 699 /  fViUea'  Rep.  632;  2 Stark.  622. 
The  note  having  been  lost  could  not  vary  the  case,  nor  alter 
the  time  when  the  cause  of  action  accrued  to  the  plaintiff*:  there- 
fore, tlic  court  did  riglit  to  exclude  the  testimony  offered  io  iliat 
point. — Bal.  on  Lim.  84  ;  Bayley  on  BilUj  196  ;  Thrackroy^is^ 
Blncket,  3  Camp.  1 4^. 

Williams,  J. — It  wonld  seem  ns  though  there  was  no  question 
m.  this  case,  except  whether  a  note  payable  when  demanded  re- 
quires any  thing  on  the  part  of  the  payee  more  than  a  note  paya- 
ble on  demand.  There  may  be  a  distinction,  and,  as  has  been 
facetiously  remarked,  the  law  is  a  science  of  distinctions;  but  if 
there  is  one,  it  is  so  subtle  as  to  escape  our  observation.  If  the 
expressions  mean  the  same  thing,  both  of  the  questions  which  have 
been  presented  here,  have  been  settled  so  long,  and  are  so  well 
recognized  by  every  reporter  and  every  elementary  writer,  that  it 
is  altogether  useless  to  enquire,  whether  they  were  correctly  set- 
tled. In  Cro.  Elix.  48,  it  was  decided,  that  a  promissory  note  or 
bill  payable  on.  demand,,  was  due  immediately,  as  it  was  fouodedL 
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edent  debt  or  duty ;  and  that  no  request  need  be  alleged   ''"^Kut, 
ilaration  on  sucL  note.     This  was  considered  so  well       itm. 
ilively  seitled  thai  when  Saunderi,  in  the  case  of  Birks   Kingibuiy 
jet,  1  Savn.  22,  was  urging  the  difference  between  the      o^oer 
;re  a  promise  was  made  to  pay  a  precedent  debt,  and  a 

sum,  upon   request,  TaUden,  Judge,  interrupted  bim 
"  wIiBl  makes  you  labour  so,  the  court  is  ofyour  opinion, 
latier  clear." 
be  promise  to  pay  oa  deraaod,  is  founded  on  a  precedent 

due  immediately.  So  an  action  may  be  commenced 
ely.  Tbe  siaiule  of  limitations  gives  no  longer  period 
rears  on  notes  not  witnessed,  and  fourteen  years  on  notes 
witbin  which  an  action  may  be  commenced.  In  Collint 
ing,  reponed  in  3  Salk.  327,  and  12  Alod.,  it  was  lield 
roper  plea  to  a  declaration  on  a  promise  to  pay  on  de- 
s  "non  auumpMit  infra  tex  annot,"  because  tbe  cause  of 
:rued  from  tbe  time  ofmaking  the  promise,  and  not  from 
ind,  wbich  was  unnecessary.  In  BtttUr't  JVut  Priui 
e  cases  are  recognized,  and,  indeed,  it  necessarily  foU 
I  tbe  doctrine,  that  an  action  may  be  commenced  imme- 
I  such  a  note,  that  the  statuteof  limitations  will  run  in  six 
n  tbe  date  of  the  note.  The  decision  of  the  county  court 
liat^e  to  the  jury  was  right,  and  in  accordance  both  with 

nnd  precedent.  Tbe  law  being  so  established,  the 
ken  by  tbe  county  court  in  excluding  iha  evidence  of- 
IS  also  correct.  From  the  view  already  tRken,  the  evi- 
ihe  loss  of  the  note  would  have  been  of  no  avail  to  the 
nd  was  wh(dly  irrelevant. 

]  been  necessary  lor  the  plaintiff  to  have  proved  a  de- 
sviousto  commencing  his  action,  as  it  would  have  been 
nise  were  to  do  a  collateral  thing,  which  would  create  no 
jly  unless  demanded,  tbe  defendant  might  have  pleaded 
e  of  limitations,   and  relied  upon  ih&  presumption,  ari- 

the  lapse  of  lime,  that  a  demand  had  been  made  more 
ears  before  the  commencement  of  the  action.  In  such 
id  to  rebut  such  a  presumption,  the  evidence  offered  by 
dant  might  have  been  metenal.  But  as  no  such  de- 
I  necessary  in  this  case,  nor  was  the  defendant  driven  to 
icb  presumption,  but,  on  tbe  contiary,  the  cause  of  ac- 
ted, and  the  statute  of  limitations  commenced  running,- 
date  of  the  note,  the  evidence  was  improper,  and  wa» 
rejected, 
judgement  of  the  county  court  is  therefore  aflirmad. 


463  CASES  IN  THE  SUPREME  COURT 

Fravkliv,  John  Habdinci  w,  Henrt  N,  Janes. 

Janiuiry, 


1832. 


Wher«  goods  were  8old>  which  were  not  in  the  poBeeasvoQ  of  the  vendor  at  the  time» 
but  in  die  possession  ofa  third  person,  who  was  notified,  and  consented  to  keep 
them  for  the  vendee,  it  was  held  that  the'  sale  wag  not  fraudulent,  though  there  was 
no  actual  change  oTposaeafliaii. 

Where  iHe  vendor,  in  such  case,  had  autboritj  from  the  vendee  to  eell  or  to  let  the 
goods,  and  he  accordingly  sold  a  part,  and  let  tlie  residue,  and  received  payment 
therefor,  'A  was  holden  that  such  actB  of  the  vendor  were    not  evidence  of  fraud. 

Tbi»  was  an  action  of  trespass  for  taking  and  canying  a^ay  cer  • 
tain  pot-ash  kettles  atid  a  hogsiiead.  PleSi  not  guilty.  The 
plaintifl  claimed  thle  to  tlie  potasli  kettles  by  Tirttte  of  a  sale  from 
one  Alvin  House.  The  defendant  justified  the  taking  by  virtue 
of  a  i^it  of  attachment  in  favor  of  Sontbwick,  Cannon  and  War- 
ren, against  said  House.  It  appeared  in  evidence  that  in  July, 
A.  D.  1836,  House  owned  the  kettles  which  were  then  in  bis 
ashery,  at  Montgomdiy  ;  that  about  this  time  the  kettles  were  ta- 
ken by  Thomas  H.  Campbell,  sherifi  's  deputy,  on  a  wiit  of  at- 
tachment in  favor  of  Runnels  and  Hunt)  against  House  ;  that  when 
the  kettles  were  attached  they  were  taken  out  of  House's  ashery 
by  Campbell,  and  put  upon  the  land  of  one  Uphami  in  the  road, 
about  five  or  sit  rods  distant  from  House's  asbery,  and  were  re- 
ceipted by  Upham,  at  the  request  of  House,  to  Campbell.  In 
September,  1826,  Runnels  and  Hunt  obtained  a  judgement  iu 
said  suit  against  House ;  on  which  execution  was  issued,  and, 
soon  after,  delif«red  to  Campbell  for  collection,  who  took  the  ket- 
tles thereon,  and  advertised  them  for  sale  :  but  while  he  had  the 
<eicecutK>n  he  informed  House,  if  he  would  get  some  person  to  sign 
a  note  with  him,  payable  to  Runnels  and  Hunt»  he  would  take  it 
in  satisfaietion  of  the  execution.  On  the  36th  day  of  December, 
]  836,  House  went  to  Kelley  Vale,  whene  the  plaintiff  then  resided, 
add  sold  to  him  the  kettles^  in  consideration  o(  his  signing  a  note 
«vith  House  to  Runnels  and  Hunt,  for  the  amount  of  the  execu- 
tion, being  the  sum  of  130  dollars,  and  agreeing  to  pay  the  same : 
fpirhichnote  Campbell  received  of  House  in  fuH  satisfaction  of  the 
execution  ;  and  the  same  was  paid  by  the  plaintiff  in  December, 
1838,  amounting  then  t5  about  140  dollars.  At  the  time  of  the 
sale  of  the  kettles  to  the  plaintiff)  they  were  in  the  possession  of 
Upbasi,  and  soon  after,  in  the  same  December,  the  plaintiff  in- 
formed Upham^  he  had  bought  the  kettles,  and  requested  him  to 
keep  them  for  him  until  he  called  for  them  ;  and  he  kept  thena 
accordingly  until  April,  1837,  when  House  showed  him  a  line 
from  the  plaintiff  directing  House  to  sell  or  rent  the  kettles  for  btm 
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die  best  adviotage.  About  ilie  2^I|  orMMptt,  1827,  ibe  ^_^^/'' 
iolifi  told  Upbam  that  he  niigbt  use  one  or  ihe  Mid  kettles  to  IB3-2- ' 
ke  sugar.  On  the  lOih  of  April,  IS27,  the  plaiotiS  ivroie  to  Haniing 
)use,  aod  detiredhiniio  wllihc  keltles,  ifhe  could,  oiJierwiK,  j^"^^ 
reoliheiD  to  the  best  advantage  lor  him.  House  Unmediaiely 
led  oo  Upham,  and  told  liim  that  lie  was  directed  by  the  plaia- 
lo  sen  or  rent  the  keitlies,and  i[i(brined  liito  he  must  pay  hira,  tbe 
d  House,  iiv  ihte  use  ofiiw  kettle,  which  he  Jiad  previously  used 
the  licence  so  given  by  the  plainiifi ;  and  Uphaag  afterwards 
d  to  House  two  dollars  Tor  ilie  use  oT  said  kcllle.  About  the 
lb  or  ISili  of  April,  1827,  House  who  then  owned  and  occupied 
[welling  bouse,  store  and  asiiery,  from  which  ilie  kettles  had 
iviously  been  taken  by  Caoipbell,  at  Montgomery,  all  situated 
bin  a  few  rods  of  eaicb  other,  rented  theashery  wiib  tJ>eleacli*Br 
Lighs,  pans,  tools,  and  apparatus,  to  one  Sherman,  to  make  pot- 
I  in,  for  a  certain  sum  per  ton  for  the  use  ofsiiid  works ;  and  al- 
renled  to  him  the  kettles ;  and  Sherman  tben  took  tlie  kettles, 
I  put  them  into  tbe  ash2ry,  and  used  the  asliery  and  keiiles  lo- 
her  lor  two  or  three  weeks :  he  then  left  tbe  ket:les  in  the 
eiy,  where  they  remained  until  August,  A.  D.  1828,  when 
f  were  attached  and  taken  by  the  defendant  as  tbe  property 
iouse.  Sherman  paid  to  House  five  dollars  for  the  use  of  tlie 
ties.  After  Sherman  had  done  using  the  kettles.  House  ren- 
one  of  ibem  to  one  Rand,  and  Band  paid  House  for  the  u$« 
t  five  dollars.  In  April,  1828,  House  sold  one  of  the  kettles, 
one  not  of  those  now  in  qaesiion,  to  S.  B.  Upham,for  45  dollars, 
I  took  a  note  for  the  same,  payable  to  the  plaintiff ;  and  at  the 
le  time  House  rented  said  ashcry,  with  llie  leaches,  Iroughsr 
s,  tools  and  apparatus,  and  the  kettles,  then  being  in  the  asbety, 
he  said  S.  B.  Upbam,  for  the  purpose  of  making  potash,  it  be- 
theu  understood  that  the  kettles  were  the  property  of  the  plain- 
ihai  House  acted  as  big  agent  in  letting  them,  and  that  the  pay 
the  use  of  ihem  was  to  go  lo  the  plaintiif.  Upham  occupied 
used  the  ashery  and  kettles  from  the  lime  they  were  rented  lo 
until  August,  1828,  and  was  in  tbe  occufiatioo  and  usa  of  them 
le  time  the  kettles  were  attached  by  the  defendant  ;  after 
ch  ha  paid  House  ten  dollars  lor  ibe  use  of  tbe  ashery,  and 
nly  dollars  for  ihe  use  of  tbe  kettles.  House  testified  that,  iti 
ng  and  letting  the  kettles,  he  acted  as  agent  of  the  platntifT,  and 
to  account  lo  him  for  what  pay  Ire  received, 
'he  plainiiS  prored  he  bought  the  hogshead  filled  with  whiskey 
ust in  Fuller,  and  placed  the  same  in  t  lie  possession  of  House, 
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FRAWKLiir,  at  bis  store  io  Montgomery ,  to  sell  the  whiskey  by  retail,  on  bis,  the 
^'isss!^'     plaintift's,  account ;  that  at  the  time  the  defendant  was  attaching 
Uj^^jJj^^    the  kettles,  be  told  House  be  had  attached  the  hogshead.     House 
^*-        then  stated  to  the  defendant,  there  were  a  few  gallons  of  whiskey 
in  the  hogshead,  and  requested  the  defendant  to  let  the  hogshead 
remain  a  fpw  days  {until  the  whiskey  was  emptied  ;  to  which  the 
defendant  then  assented,  and  directed  House,  when  the  whiskey 
was  out,  to  set  the  hogshead  out   at  the  store  door.      A   few 
days  after  this,  House  emptied  the  hogshead,  and  set  it  out  at  the 
store  door,  according  to  the  direction  of  the  defendant,  where  it 
remained  until  after  the  commencement  of  this  suit ;  and  the  de- 
fendant had  not  at  any  time,either  before  or  after  the  commence- 
ment of  the  suit,  intermedled  with  said  hogshead  in  any  other  way 
than  as  above  stated,  and  by  returning  it  on  the  writ  as  attacheti 
by  him. 

The  defendant's  counsel  requested  the  court  to  charge  the  ju- 
ry, that  the  plaintiff  left  the  kettles  in  possession  of  House  under 
such  circumftances,  that  they  were  liable  to  be  attached  by 
the  creditors  of  House,  and  that  the  facts  proved  by  the  plaintiff 
could  not  make  the  defendant  liable  in  an  action  of  trespass  for 
the  hogshead.  But  the  court  charged  the  jury,that  as  \he  kettles 
had  been  attached  bv  Runnels  and  Hunt,  and  taken  and  advents- 
^(1  for  sale  on  the  execution,  and  the  plainiifTgave  his  note  in  sat- 
isfaction of  the  execution,  and  in  consideration  thereof  the  keN 
ties  were  sold  to  him  by  House,  they  would  consider  the  sale  va- 
lid as  against  the  attachment  made  by  the  defendant,  if  they  be^ 
iieved  House  acted  as  the  agent  of  the  plaintifTin  renting  the  kei>- 
tels,  and  the  sale  was  without  fraud,  or  intent  to  avoid  the  rights 
of  House's  creditors ;  it  appearing  that  at  the  time  of  the  sale  tlie 
kettles  were  in  the  possession  of  oneoftheUphams,whohad  notice 
t)f  the  sale,  and  kept  them  for  the  plaintiff  until  Sherman  took  them^ 
and  put  them  into  the  ashery  under  the  letting  to  him,  and  at  the 
lime  of  the  attachment  by  the  defendant,  were  in  the  possession 
and  use  of  the  other  Upham,  and  under  the  letting  to  him.  The 
acts  of  House,  however,  in  relation  to  the  kettles,  being  instructed 
by  the  plaintiflf  to  sell  or  rent  them,  and  take  payment  for  the  use^ 
were  evidence  to  be  weighed  by  the  jury  with  the  other  facts  in 
the  case,  in  determining  whether  the  sale  was  merely  colorable, 
or  was  in  fact  fair  and  bona  fide.  The  court  further  charged  the 
jury,  that  the  facts  proved  in  relation  to  the  hogshead  would  ena- 
ble the  plaintiff  to  recover  for  it ;  and  that  the  measure  of  damages 
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\vou1d  be  the  value  of  the  property  at  the  time  it  was  atiached  by  Frawkliw, 
the  defeodant.     A  verdict  was  returned  for  the  plaintiff;  1832. ' 

The  defendant  excepted  to  the  charge  of  the  court ;  where-     u^rdinff 
•upon  the  cause  was  removed  to  this  court.  ^^^^^^ 

WiLLi4Ms,  J.,  delivered  the  opinion  of  the  Court.  The  jury 
have  found  that  there  was  no  actual  fraud  in  the  sale  under  which 
the  plaintiff  claims  the  property  for  which  this  suit  was  brought* 
They  must  have  found  that  there  was  a  sale ;  that  it  was  made 
upon  adequate  consideration,  and  that  what  was  done  by  House, 
was  done  by  him  as  the  agent  for  the  plaintiff.  The  only  ques- 
tion then  is,  whether,  from  the  facts,  the  defendant  was  entitled  to  a 
charge  from  the  comt  that  the  sale  was  fraudulent  jjcr  se.  The 
principle  which  has  been  adopted  by  this  Court  heretofore  in  relation 
to  those  sales  wbiebbad  been  adjudged  to  be  fraudulent  in  iaw,is  no 
doubt  a  very  salutary  one,  and  one  from  which  we  feel  no  dis' 
position  to  recede.  We  consider  rt  a  principle  of  the  common 
hw,  and  in  every  way  wefl  calculated  to  secure  the  interest  of 
creditors,  and  to  protect  them  against  any  attempt  on  the  part  of 
their  debtors  to  defraud  them  of  their  legal  and  just  rights.  We 
must,  however,  take  the  principle  as  we  find  it  given  to  us  by  the 
decisions  of  judicial  tribunals.  And  as  ire  have  no  wish  to  re- 
hx  the  rule,  so  we  are  not  at  liberty  to  extend  it  to  other  cases, 
or,io  other  words,  to  make  a  new  rule  of  law  which  has  not  here- 
tofore been  adopted  or  contemplated. 

The  principle  is,  that  in  every  absolute  sale  of  chattels,  if  the 
vendor  remains  in  possession,  and  has  the  control  of  them  as  be- 
fore the  sale,  the  sale  is  frauthilent  in  law  and  void  ;  that  in*  eve- 
ry sale  of  personal  property,  except  a  sherifi's  sale,  there  must  be 
a  substantial  and  visible  change  of  possession,  or  the  law  will  de- 
clare it  void-;  that  every  officer  attaching  goods  or  chattels 
roust  take  tliem  into  his  actual  custody  and  possession,  or  they 
will  be  liable  to  a  subsequent  attachment  by  any  other  officer. 
But  it  has  also  been  decided  that  the  principle  does  not  extend  to 
the  case  of  a  sale  of  personal  property  which  was  not  io  the  pos- 
session of  the  vendor  at  the  lime,  but  in  the  possesion  of  a  third 
person,  who  was  notified  of  the  sale,  and  consented  to  keep  the 
property  for  tl>e  vendee.  This  was  decided  in  the  case  of  JS«r- 
netf  vs.  Browrtf  2  Vt.  Rep,  374  ;  and  is  in  conformity  with  the 
decisions  of  the  English  reports,  where  the  former  principle  iti 
relation  to  sales  fraudulent  in  law,  is  recognized.  It  is  upon  the 
ground  that  the  vendor  has  neither  the  actual  nor  constructive 
possession,  and  is  divested  of  all  control  over  the  property  sold. 
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Frankmic,  Ifthe  decision  made  in  the  case  o(  Barney  agaiost  Brotrn  is  a<f« 

January,  ....  ^     o 

1B32.       liered  to,  it  is  decisive  of  the  present  case.     The  goods  when 
Harding     attached,  in  the  first  instance,  were  taken  out  of  the  custody  and 
Jonea.      posscssion  of  the  vendor,  and  put  into  the  hands  and  possession  of 
one  Upfaam.  House  exercised  no  control  over  tbecn,  nor  could  be 
have  any  control  of  the  same.     While  thus  in  possession  of  Up- 
ban  the  sale  was  made  to  the  ptaintifi.     Upham  was  notified  of 
the  sale,  and  consented  to  keep  the  goods  for  the  plaintiff*,  and  did 
accordingly   keep  them  for  him  for  the  period  of  four  months^ 
when  House,  as  the  agent  of  the  plaintiflT,  and  for  his  benefit,  used 
them  in  the  manner  set  forth,  but  never  used  them  a;)  bis  own,  or 
exercised  any  control  over  them,  as  an  owner.     Without,  there- 
fore, making  a  new  rule  of  law,  and  extending  the  principle  here- 
tofore adopted  to  cases  not  within  the  misc^^ef  intended  to  be- 
remedied,  and  to  a  length  inconvenient  and  embarrassing,  «ve  can- 
not say  that  the  sale  was  fraudulent,  or  that-  the  court  should  sa 
have  charged  the  jury.    It  never  was,  and  never  should  be,  under- 
stood that  a  sale  aiiended   with  all  the  circumstances  which  the 
law  requires  to  render  it  good  and  valid,  shall  be  avoided,  if  the 
property  at  any  distance  of  time,  and   under  any   circumstances, 
siiall  be-  found  in  the  custody  of  tfae  former  vendor,  and  under 
such  circumstances  too,  that  no  one  can  be  deceived  or  defraud'* 
ed.     The  court  in  this  case   considered  that  the  acts  of  House, 
the  vendor,  were  proper  to  be  taken  into  consideration  by  the  jury, 
as  evidence  of  actual  fraud,  and  so  directed  the  jury,  who  have 
found  that  no  such  fraud  existed. 

The  charge  has  been  objected  to  because  the  judge  told  the 
jury,that  if  House,  in  what  he  did,  acted  as  the  agent  of  the  plain^ 
lifl^,  the  sale  might  be  valid.     It  would  have  been  objectionable  if 
the  jury  had  been  instructed  that  the  fact  of  the  vendor's  remain- 
ifig  in  possession,  as  agent  of  the  vendee,  would  take  a  case  out  of 
tlie  rule  of  law  in   releiion  to  those  sales  which  are  void.     But 
such  was  not  the  instructions  to  the  jury.     Here  was  a  sale,wbicb, 
agreeably  to  all  the  rules  heretofore  adopted,  was  good  in  its  in- 
ception, and  remained  so  for  more  than  four  months.     The  atten- 
tion of  the  jury  was  then  properly  directed  to  the  consideration  of 
tfae  acts  of  House  after  that  period,  and  whether  he  acted  as  agent 
or  owner  on  the  question  of  actual    fraud.     K  House   was  the 
owner  in  fact,  the  plaintiff's  case  was  at  an  end,  and  the  defen- 
dant was  justified  in  taking  the  goods  as  his  property.     If  he  acted 
as  owner  with  the  knowledge  of  the  plaintiff^  it  was  evidence  to  be 
eottsidered   by  the  jury  that  the  sale  under   which  the  plaintiff 
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claimed  was  fraudulent  in  fact :  but  if  be  acted  nierely  as  ihe  Traiikm!! , 

i»  1  i«      I  •     1  January t 

•gent  of  the  plaintiff  in  uking  charge  of  the  property  for  his  bene-       isss. 
6t,  at  that  dbtance  oftiise  from  the  sale,  and  did  not  appear  q3-    Harding 
tensibly  as  the  owner,  it  did  not  afieet  the  previous  valid  sale  to  the      j^^^*^ 
plaintiff.     We  think  the  case  was   properly  left  to  the  jury,  and 
see  no  legal  ground  for  disturbing  the  verdict. 

The  judgement  of  the  county  court  roust,  therefore,  be  affirmed* 

Smkb  ^  RaycSy  for  plaintiff* 

SmcMey  ^  Adamty  for  defendant. 


.'^.^'Vjg'^  ■*•'*'' 


JeHK  H.  Burton  v$.  Jonathan  Brush.  Frawkmk, 

Januarf^ 


lo  an  action  a/t  asmmptit  on  promUsory  note,  commenced  before  a  justice  of  the  peace, 
and  appealed  to  the  countjr  court,  a  plea  in  offset  in  two  counts,  one  in  assumpsit 
on  simple  contract,  and  the  other  in  debt  on  judgement,  was  held,  on  demurrer,  to 
be  aoflScienC 

This  was  an  action  of  asBumpsU  on  a  promissory  note,  for  two 
dollars  and  seventy^five  cents.  It  was  commenced  before  a  jus- 
tice of  the  peace,  and  on  the  trial  by  the  justice,  the  defendant 
pleaded  in  ofliet  twenty  dollars,  for  goods  sold  and  delivered  to  the 
plaintiflT,  and  also  a  judgement  recovered  by  defendant  against  the 
plaintiff,  for  two  dollars  and  ninety-six  cents.  The  justice  ren- 
dered judgement  for  the  defendant,  and  the  plaintiff*  appealed -to 
the  county  court,  where  the  defendant  61ed  the  following  plea  ^ 

Franklin  county  court y  Septtmber  Term,  1830.  And  now 
die  defendant  in  court  appears,  pleads  and  says,  that  he  did  not 
assume  and  promise  in  manner  and  form  as  the  plaintiff  in  his  de- 
claration hath  alleged  ;  and  of  this  he  puts  himsdfon4he  country 
lor  trial. 

And  for  further  plea,  the  defendant  says,  that  the  said  John  H. 
is  indebted  to  him,  the  defendant,  in  divers  large  sums  of  money 
for  this,  to  wit,  that,  whereas,  heretofore,  to  wit,  on  the  1st  day  of 
March,  1830,  at  St.  Albans  aforesaid,  the  said  John  H.,  being  in- 
debted to  the  defendant  in  the  sum  of  twenty  dollars,  for  goods 
wares  and  merchandize,  before  that  time,  by  the  defendant,  sold 
and  delivered  to  the  plaintiff^,  at  his,  the  plaintiff's,  special  instance 
and  request ;  and  being  so  indebted,  he,  the  said  John  H.,  in  con- 
sideration thereof,  afterwards,  to  wit,  on  the  day  and  year  Inst 
aforesaid,  at  St.  Albans  aforesaid,  undertook  and  promised  the  de- 
fendant to  pay  bini  said  sum  of  twenty  dollars,  when  he  should  be 
thereto  afterwards  requested,  yet  the  defendant,  not  regarding  his 
promise  so  by  him  made  as  aforesaid,  hath  not  paid  said  sum  of 
money,  or  any  part  thereof,  though  often  thereto  requested,  to 
wit,  on  the  2d  day  of  March,  1830,  at  St.  Albans  aferesaid,  but 


1832. 
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^JLnu*"'^'  SO  to  do  hath  ever  neglected  and  refused,  and  still  doth  refuse ;  la 
'  18327'     the  damage  of  the  defendant  twenty  dollars. 

—  ^^^  gjgQ  f^j.  jIj^j^  whereas,  heretofore,  to  wit,  on  the  2d  day  of 

"i.^""  March,  1830,  the  said  Jonathan,  at  a  justice's  court  holden  at  St. 
Bru»h.  Albans,  aforesaid,,  on  the  2d  day  of  March,  1830,  before  William 
H.  Wilkrns,  justice  of  the  peace,  in  and  for  the  county  aforesaid, 
recovered  a  judgement,  by  consideration  of  said  court,  against  the 
said  John  H.,  for  the  sitin  of  two  dollars,  ninety-siit  cents,,  for  bi& 
costs  in  that  behalf  expended ;  which  said  judgement  remains  in- 
full  force,  not  paid,  vacated  or  discharged  ;  to  the  damage  of' the 
said  Jonathan  ten  dollars.  The  defendant,  therefore,  prays,  that 
said  sums  of  money  may  be  offset  against  the  demand  of  said  Johi> 
H.,  and  that  he,  he  said  Jonathan,may  recover  the  balance  which 
shall  be  found  due  him  from  the  said  John  H.,  according  to  the 
statute  in  such  case  made  and  provided." 

The  plaintiff  demurred  to  the  plea,  and  assrgned-tfce  feUowiJig 
special  causes  of  demurrer,  to  wit :  ^'  1st.  That  the  subject  matr^. 
ter  set  forth  in  the  several  counts  in  the  defendant's  plea  in  offset 
cannot  be  joined.  2d.  The  defendant  in  the  second  count  in  his 
plea  in  offset  does  not  allege  that  the  plaintiff  is  indebted  to  the 
defendant  in  any  sum  of  money,  and  that  he  concludes  to  the 
damage  of  the  defendant.  3d.  The  said  plea  in  offset  lo  other 
respects  is  vague,  uncertam,  &^c." 

The  cause  having  been  decided  in  the  county  court  on  the  fore- 
going plea  and  demurrer,  was  brought  to  this  Court  on  a  case  re- 
served, where,  after  argument, 

Williams,  J.,  delivered  the  opinion  of  the  Court. — This  ac- 
tion was  originally  commenced  before  a  justice  of  the  peace,  and 
must  be  deiei  mined  on  the  true  construction  of  the  justice  act. 

The  defendant  has  pleaded  an  offset  in  a  declaration  of  two 
counts,  one  in  nssutnpslt,  and  the  other  debt  on  judgement,  to 
which  the  plaintifl  has  demurred.  The  ]2ih  section  of  the  jus- 
tice act  secures  to  the  defendant  in  an  action,  when  the  plaintiff  is 
indebted  lo  him  by  bond,  bill,  note,  book  or  other  contract,  the 
right  to  plead  the  same  in  oflset,  and  provides  that  judgement 
shall  be  rendered  for  such  sum  as  shall  be  found  in  arrear  from 
either  party.  Hence,  if  the  action  is  debt  on  judgement,  a  sum 
due  on  note,  book  or  bond,  may  be  pleaded  in  offset,  and  vice 
versa,  if  the  action  is  on  note  or  bond,  a  sum  due  on  a  judgement 
may  be  pleaded  in  offset. 

Ifihere  Is  any  technical  difficulty  arising  from  the  rules  of  plead- 
ing, in  the  application  of  the  provisions  of  the  statute,  it  is  our  duty 
|o  give  eflcct  to  the  statute.     The  forms   and  rules  of  pleading 
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hiusfc  yield  to  ibe  statute,  aod  tiot  the  statute  to  forms.     Such,  Franki.im, 
however,  is  the  course  of  practice  in   actions  before  a  justice  of      1832. 
the  peace,  that  no  difficulty  will  be  found  in  carrying  the  provis-      Bimoii 
ions  of  the  statute  into  efiect,  while  the  action  remains  before  the      o*'v 

•  r    •  1  Urush. 

magistrate.  It  is  only  when  the  cause  comes  into  the  county 
court  by  appeal,  where  the  claim  and  the  defence  have  to  be  pre« 
sented  by  pleadings  in  the  usual  form,  that  the  difScuhies  which 
have  been  suggested  by  the  plaintiff,  if  they  have  any  foundation, 
can  occur.  We  are  called  to  the  inquiry,  whether  in  a  plea  in 
oflTset,  a  count  in  debt,  and  one  on  simple  contract,  can  be  joined. 
The  objection  urged  is,  that  the  pleas  are  different  in  their  nature 
and  require  diflferent  trials  before  different  tribunals.  The  same 
difficulties,  however,  will  occur,  when  the  demands  to  be  off^set 
are  of  a  difllerent  nature.  If  the  action  is  debt  on  judgement,  and 
the  plea  in  offset  is  an  assumpsit;  if  the  action  is  covenant,  and 
the  offset  is  debt  on  judgement  or  assumpsit,  the  pleas  would  be 
liable  to  the  same  objection,  and  if  it  is  well  founded,  we  shall  be 
driven  to  the  conclusion,  that  in  actions  of  debt  on  record,  spcial- 
]y,or  simple  contract,  or  actions  of  assumpsit,  or  covenant,  nothing 
can  be  pleaded  in  offset,  but  demands  of  a  similar  nature.  This 
conclusion  would  wholly  destroy  the  beneficial  object  intended 
by  the  statute  ;  and  if  this  resulted  from  the  rules  and  forins  of 
pleading,  as  I  have  already  remarked,  it  would  be  our  duty  so  to 
alter  them,  as  to  give  effect  to  the  statute.  In  our  statute  of  off"- 
sets,  which  regulates  tlie  proceedings  in  actions  commenced  be- 
fore the  county  court,  it  is  said,  that  the  plea  shall  be  in  the  nature 
of  a  declaration,  in  one  or  more  counts,  and  so  must  the  plea  or 
notice  of  setoff  under  the  English  statute.  Saunders  and  Chitty 
both  say,  that  the  subject  of  the  setoff  must  be  stated  nearly  in  the 
same  manner  as  in  a  declaration.  It  is  considered  ns  so  far  in 
the  nature  of  a  declaration  of  one  or  more  counts,  that  if  one  part 
or  count  be  bad,  and  another  good,  a  general  demurrer  to  the 
whole  cannot  be  sustained.  On  examining  the  forms  of  pleas  in 
offset  in  Clixtty*$  pleadings^  we  find  a  form  consisting  of  one  de- 
mand on  a  recognizance,  and  another  on  simple  contract,  and 
others  on  money  counts,  and  also  the  form  of  a  replication  of  nul 
iiel  record  to  that  part  of  the  plea  on  the  recognizance,  and  nil 
debet  to  the  residue  of  the  plea  on  simple  contract,  and  tendering 
an  issue  to  the  country  on  that  part  of  the  plea.  Saunders^  in  his 
treatise  on  pleadings  and  evidence,  says,  that  such  should  be  the 
replication  ;  and  it  appears  to  be  sanctioned  by  what  fell  from  the 
court  in  Solomons  vs.  Lyo/7, 1  East^  369.     We  can  see  no  difficult 
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ly  in  practice,  in  determining  the  rights  of  the  parties  on  all  the 
counts,  whether  in  the  declarationior  in  the  several  counts  of  the 
plea  in  o&eu  Those  counts  which  teriDioaie  in  an  issue  to  the 
court  must  be  deiermined  by  the  court ;  and  when  all  the  issues  of 
law  are  determined,  the  jury  will  assess  damages,  6nd  the  issue 
joined  to  the  country,  and  render  a  general  verdict  against  the 
party  in  arrear,  agreeably  to  the  directions  of  the  statute.  As  the 
same  objections  against  the  joinder  of  these  two  counts,  will  be 
equally  fatal  to  a  plea  of  any  demand  in  ofiset,of  a  diSerent  nature 
from  the  one  set  forth  in  the  declaration  ;  as  the  English  autliori- 
ties  countenance  the  practice  of  joining  countsof  a  different  nature 
in  a  plea  of  offset  $  and  as  the  statutes  which  must  regulate  these 
proceedings  seem  imperiously  to  require  it,  we  are  led  to  the  con- 
clusion, that  the  objections  to  the  plea  for  misjoinder  of  counts  in 
debt  and  in  assumpsit,  are  not  well  taken*  And  as  one  of  the 
counts  in  the  plea  is  unexceptionable,  the  judgement  of  the  coun- 
ty  court  was  correct  in  deciding  the  plea  sufficient. 

It  is  of  no  consequence  for  us  to  consider  the  objections  to  the 
other  count,  as  from  the  view  already  taken,  tlie  judgement  must 
be  for  the  defendant.  As  an  original  declaration  this  count  is  un- 
questionably liable  to  many  objectbns,  and  would  not  stand  the 
test  of  a  demurrer.  Whether  k  may  not  be  considered  as  so  far 
in  the  nature  of  a  declaration,  as  to  be  good  as  a  plea  in  offset, 
may  be  a  subject  of  more  doubt.  Some  deviations  from  the  es- 
tablished forms  may  be  necessary  in  a  plea  of  offset.  But  this  is 
a  question  which  it  is  not  necessary  for  us  to  determine.  The 
cause  will  have  to  be  remanded  to  the  county  court  for  the  asses- 
ment  of  damages  on  the  plea  in  offset,  and  also  for  the  trial  of  the 
issue.  This  ought  to  have  been  done  before  the  cause  came 
here.  Indeed,  the  cause  is  not  regularly  before  the  court,  as  there 
is  DO  judgement  of  the  county  court  completed,  for  us  to  affirm  or 
reverse.  But  as  this  was  not  noticed  until  after  the  cause  was  ar- 
gued, and  as  the  parties  requested  a  decision  on  the  demurrer,  we 
iiave  considered  it  and  determined  it  as  above* 

Smiik^  for  the  plaintiff. 

Hunt  4r  BBordilejf^  for  the  defendant. 
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It  15  a  queution  of  law  for  die  court  to  decide  what  constitutes  a  seal ;  but  it  id  for  the 
jury  to  determine  whether  that,  which  the  court  adjudges  to  be  a  seal;  haa  been  aT- 
fixedtQ  an  inatruilncnt. 

A  seal,  sucli  as  is  lequired  to  a  deed  conveying;  land,  must  be  of  wax  or  wafer,  or 
SCUM  adheaive  substance  which  is  capable  of  receiving  an  impression. 

A  new  tHal  will  not  be  garnted  to  a  party  plaintiff  on  account  of  the  courfs  having  im- 
properly rejected  testimony,  when  it  is  evident  Uisr,  in  case  of  a  recovery,  judge- 
ment must  be  arrested  for  the  insufficiency  of  the  declaration. 

One  cannot,  merely  by  entering  into  possession  of  land,  and  claiming  it  as  hfs  own, 
avail  himself  of  the  covenants  in  a  deed  of  conveyance  of  the  premises  previously 
executed  by  the  covenantor  to  an  intervenient  possessor. 

Where  one  sues  for  a  breach  of  covenants  running  wiili  the  land,  he  must  prove  a  le- 
gal assignment  tu  himself,  by  the  covenantee  or  his  assignee,  by  deed  of  warranty, 
having  all  the  requisites  of  a  deed  of  conveyance ,  and  on  failing  to  prove  such  aa- 
ajgament  or  conveyance,  all  otlicr  evidence  is  irrelevant,  and  must  be  rejected. 

This  was  an  action  of  covenant^  and  the  declaration  contained 
two  counts.  The  first  alleged  that  the  defendant  and  one  Elijah 
Hyde,  deceased,  on  the  3d  day  of  March,  1808,  for  the  conside- 
ration of  eighteen  hundred  dollars,  by  deed  ol  that  date,  duly  exe- 
cuted, acknowledged  and  recorded,  according  to  law,  conveyed 
to  Ebenezer  Hatch,  his  heirs  and  assigns,  the  undivided  half  of 
a  certain  piece  or  farm  of  land,  lying  in  the  town  and  county  of 
Grand-Isle,  to  wit,  the  first  division  lots  drawn  to  the  rights  of 
Thomas  Tolman,  Samuel  Herrick,  and  John  Wood  ;  and  that 
the  said  Knight  and  Hyde,  in  and  by  said  deed,  covenanted  to 
and  with  the  said  Hatch,  his  heirs  and  assigns,  that  iliey  would 
warrant  and  defend  the  prehiises  against  all  lawful  claims  and  de- 
mands whatsoever  ; — that  afterwards  Hatch  by  deed  dated  No- 
vember 20,  1812,  for  a  valuable  consideration,  quit-claimed  the 
south  half  of  said  premises  to  the  plaintiflT,  including  the  south 
part  of  the  aforesaid  lot  drawn  to  the  right  of  John  Wood  ;  by 
virtue  of  which  the  plaintiff  entered  into  possession,  and  became 
seized  and  possessed  of  the  premises,  as  assignee  of  the  said 
Hatch; — that  Reuben  Clapp,  administrator  of  one  Alexander 
Gordon,  afterwards,  on  the  26th  day  of  January,  1822,  sued  oui 
a  writ  of  ejectment  against  the  plaintifi^,  demanding  the  seizin  and 
possession  of  thirty  six  acres  of  the  east  coiner  of  said  lot,  drawir 
to  the  right  of  John  Wood  ;  and  such  proceedings  were  had  in 
said  action,  that  in  January,  1 828,  the  said  Clapp  recovered  judge- 
ment in  said  action  against  said  Beardsley  for  the  seizin  and  pos- 
session of  the  premises  demanded,  with  one  cent  damages,  and 
liis  cost,  taxed  at  $1 12,52 ;  and  afterwards  look  out  a  writ  of  pos- 
session, and  by  virtue   tbcpcof  he  entered  tipon,  and  took  posses- 
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1832. '     of  the  same  ;  and  averring  that  the  title  on  which  the  said  Clapp 
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recovered  was  elder  and  better  than  the  title  derived  from   said 
Knight  and  Hyde  by  said  Hatch,  and  independent  of  the  same. 

In  the  second  count  the  conveyance  by  Knight  and  Hyde  to 
Hatch,  was  set  out  as  in  the  first.  It  was  then  alleged  that,  on  the 
8th  day  of  July,  1807,  Knight  and  Hyde  conveyed  the  undivided 
half  of  the  premises,  to  the  plaintifl,  by  virtue  of  which  conveyance 
the  plaintiff  entered  into  possession  ;  and  after  the  execution  of 
the  deed  by  Knight  and  Hyde  to  Hatch,  as  before  mentioned, 
Hatch  also  went  into  possession  of  an  undivided  half  of  the  prem- 
ises  ;  whereby  the  plaintiff  and  Hatch  were  seized  as  tenants  in 
common,  and  so  continued,  until  the  20th  day  of  November,  1812, 
when  they  made  partition  of  the  premises,  by  which  the  plaintiff 
became  seized  and  possessed  of  the  south  half  thereof  in  several- 
ty, and  of  thirty  six  acres  on  the  south  part  of  the  lot  drawn  to  the 
right  of  John  Wood,  and  so  continued  seized  and  possessed,  until 
the  eviction  by  Clapp,  as  mentioned  in  the  first  count. 

The  plaintilT  cliimed  to  recover  of  the  defendant  the  value  of 
the  thirty  six  acres  from  which  he  had  been  evicted  by  Clapp.  and 
all  the  cost  and  charges  to  which  he  had  been  subjected  in  de-* 
fending  the  said  action  of  ejectment. 

Tlie    defendant  pler.dcd  that  he  had  kept  and    performed  his 
covenants  accordiii^:;  ii  the  form  and  effect  of  the  said  indenture 
of  snid  covenant.     On  which  plea,  issue  was  joined.  On  the  trial 
in  the  county  court,  the  plaintiff  insisted  the  burden  of  proof  lay  on 
the  defendant  to  make  good  liis  plea.  But  the  court  decided  that  the 
plea  was  a  general  denial  of  all  the  material  allegations  in  the  de- 
claration, and  put  the  plaintiff  on  proof  of  every  material   fact  al- 
leged.    The  plaintiff  then  offered  in  evidence  the  deed  set   forth 
in  his  declaration  from  Knight  to  Hatch,  which  was  read  without 
objection  ;  and  the  deed  from  Hatch  to  himself,  dated  the  20ih  of 
November,  A.  D.  1812,  acknowledged  on  the  same  day,  and  re- 
corded on  the  9th  day  of  October,  1813.     This  deed  had  no  seal 
affixed  to  the  signature  of  the  grantor,  excepting  a  scroll  or  circle 
made  with  a  pen,  and  the   word    "  seal"  written  within  it.     The 
defendant  objected  to  its  admission,  and  insisted  that  it  was  not 
sealed,  and,  therefore,  could  not  be  given  in  evidence  to  the  jury. 
The  plaintiff  insisted  that  it  was  sealed,  and  offered,  in  connexion 
with  it,  parol  evidence  to  prove,  that  he  went  into  possession  of 
the  premises  therein  described,  under  it,  in  1812,  and  continued 
in  possession  under  it  till  1829,  when  be  was  evicted  as  set  forth 
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wasa  question  of  fact  for  the  jary.    The  court  determined  that  the      1832. 


deed  was  not  sealed,  and  that  whether  it  was  sealed  or  not,  was  a  Beanisi^ 
question  of  ]aw  for  the  court  to  try,  and  not  the  jury  ;  and,  there*  uaAmhL 
fore,  excluded  it.  The  plaintiff  then  ofiered  a  quit-claim  deed 
from  Knight  and  Hyde  to  himseir,  dated  in  1807,  of  one  equal 
undivided  balfoftlie  same  premises  included  in  the  deed  from 
Knight  and  Hyde  to  Hatch  ;  and  tendered  eridence  to  prove  that  * 
the  plaintiff,  under  his  deed  from  Knight  and  Hyde,  and  Hatch, 
under  his  deed  from  the  same,  occupied  said  premises  from  1 807 
to  ]8]2,  as  tenants  in  common;  that  in  1812,  Hatch  and  the 
plaintiff  made  a  division  of  the  premises,  and  continued  ever  after 
to  occupy  and  enjoy  the  same  in  severalty  under  said  division  ; 
that  by  said  division  the  land  mentioned  in  the  declaration  was  set 
apart  to  (he  plaintiff;  and  that  he  held  and  occupied  the  premises 
as  his  own,under  said  division, from  1812  till  the  time  of  the  evic* 
tion,  mentioned  in  the  declaration.  Which  deed  and  parol  evi- 
dence were  objected  to^  and  excluded  by  the  court,  who  directed 
the  jury  to  return  a  verdict  for  the  defendant ;  which  they  accor- 
dio^y  did.  To  the  several  decisions  of  the  court  the  plaintiffex- 
cepted,  and  the  cause  was  ordered  to  the  Supreme  Court. 

Smalley  and  Aiamt,far  plaintiff. — The  first  question  in  this 
case  is,  what  is  in  issue  by  the  pleadings  ? 

The  declaration  sets  forth  the  defendant's  covenants  with 
Hatch,  and  the  plaintiff's  right  to  them  in  the  character  of  assignee 
of  Hatch,  and  then  alleges  a  special  breach  by  ouster,  by  title 
elder  and  paramount  to  defendant's.  To  this  defendant  pleads 
that  be  has  kept  and  performed  his  covenants  ;  and  on  this  plea 
issue  is  joined.  The  decision  of  the  county  court  that  this  plea 
was  in  the  nature  of  a  general  issue  to  tiic  whole  declaration,  was 
erroneous. 

The  language  of  the  plea  is  to  be  taken  most  strongly  against 
the  party  pleading ;  and  it  is  a  universal  rule  of  pleading,  that 
whatever  is  traversable,  and  not  traversed  by  the  adverse  party,  is 
admitted.  Now  this  plea  does  not  expressly  deny  any  fact  set 
forth  in  the  declaration.  By  it  the  defendant  undertakes  to  show 
affirmatively  that  he  has  kept  and  performed  his  covenams  ;  «iid 
it  would  be  a  strange  perversion  of  all  the  logic  of  ple«diDg;«s  wdl 
as  repugnant  to  common  sense,  to  say, that  the  defendant  had  kept 
and  performed  his  covenants,  because  he  denied  their  exfstmice 
end  tbe  assumed  character  of  the  plaimiff.    This  plea  eanmit  h% 
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PaiKKu.s   made  good  but  by  sbowing  that  the  defendant's  title  conveyed  ta 
1938. '     Hatch  was  elder  and  better  than  that  by  which  the  plaintiff  was 

Beardsiey  evicted.  This  is  the  only  point  ia  issue,  consistent  with  the  es- 
Kn^'iiL  tablished  rules  of  pleadingr  It  is  no  answer  to  say  t!:ac  the  plain- 
lift  could  not  show  a  breach  of  the  covenant,  wiiiioat  establishing 
his  right  as  assignee  to  the  premises  from  which  he  was  ousted. 
This  is  a  mere  petiiio  principiii  assuming  the  very  point  in  cootro- 
versy.  The  question  is,  whether  the  plaintiff's  character,  asas*- 
signee,  is  admitted  or  denied  by  the  plea  ;  not  what  the  plaintiff, 
under  another  state  of  the  pleadings,  might  be  compelled  to  prove 
to  make  his  case«  The  plaintiff  insists,  that  the  plea  admits  the 
makingof  the  covenants,  and  impliedly  his  right  to  sue  for  their 
breach,  but  argumentatively  denies  the  eviction  by  title  para* 
mount.  This  interpretation  restricts  the  plea  to  a  single  point, 
and  renders  its  langtiage  consistent  with  the  general  canons  of 
pleading  and  the  adjudged  cases. — Comyn?s  Dig.  Pleader  C»  49, 
E,26;  ArchboWi  Pleadings,  191-2,  237,  239,275-9,280; 
7  Peter$dotf,  400  ;  Hodgson  vs.  E.  In.  Co.  7  T.  JR.  278  ; 
CorsbU  vs.  Oliver,  2  C,  L.  JR.  303  ;  1  Tidd's  P^  693  ;  Roose- 
velt vs.  Heirs  of  Fulton  fl  Cowen,  71,  and  authorities  there  cited  ; 
Stephen  on  Pleading,  1^1,  etsequente  passim,  Rules  of  pleading. 
II.  Was  the  deed  from  Hatch  to  plaint) ff^ea/e^^?  And  1st.  This 
is  a  qnestion  of  fact  which  should  have  been  submitted  to  the/ury 
under  the  direction  of  the  court.  Generally,  whether  a  deed  or 
other  instrument  offered,  is  genuine,  is  a  question  for  the  jury. 
This  propositiou  is  too  well  established  to  admit  illustration  as  it  re- 
spects signature. — 2  Coke  Lit.  232.  2nd.  If  the  question 
must  be  tried  by  the  court  alone,  it  is  submitted,  that  the  deed 
from  Hatch  to  the  plaintiff  was  sealed.  The  primitive  use  and 
purpose  of  the  seal  have  long  since  ceased  ;  and  affixing  it  to  an 
instrument  can  now  only  be  considered  a  mere  formal  ceremony* 
Originally  it  appears  to  have  been  used  as  a  substitute  for  writing, 
and  for  the  purpose  of  identifying  the  party  by  an  appropriate  sign. 
It  was  not  generally,in  the  early  periods  of  its  use,  impressed  upon 
the  instrument  or  upon  wax  or  other  substance,  but  was  attach- 
ed to  a  label  of  parchment,  or  a  silk  string,  fastened  at  the  bottoii^ 
of  the  instrument  which  it  was  intended  to  authenticate. — 
2  Evans*  Poth.  18;  2  J8.  C.  305;  Jacob's  Die.  Seal  ; 
CrabVs  History  of  E.  L.  92.  In  the  reign  of  Edward  L 
every  person  of  note  bad  his  seal,  or,  more  properly  speaking, 
instrument,  with  which  he  probably  impressed  upon  wax  or 
other  substance   the  6gure   or  character  to  which  he  was  en* 
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tided,  and  by  which  he  was  known.     Hence  the  question  so  of-  r»*»«"». 

*  *  January, 

ten  agitated  in  the  ancient  books,  whether  a  man  could  seal  witk  1832. 
a  atrangef's  seal,  and  whether  several  obligors  could  bind  them-  Beardsiej 
selves  1)y  making  several  impressions  upon  the  same  piece  of  wax.  ^Knleht. 
As  late  as  29th  Eliz,  this  seems  to  have  been  vexata  qutBtio  ; 
and  it  was  held  in  the  exchequer,  that  several  could  not  seal  on 
one  piece  of  wax,  but  there  must  be  several  pieces.  In  all  the 
discussions  on  this  subject  in  the  ancient  books,  it  seems  to  be  as- 
sumed that  the  act  of  sealing  was  performed  by  an  instrumenx 
with  which  the  obligor  stamped  or  imprinted  his  peculiar  sign« 
But  none  of  the  old  books  contain  any  adjudication  or  discussion 
upon  the  precise  point  of  what  material  the  sefll  should  be  com- 
posed. The  discission  would  seem  to  be  frivolous  and  imperti- 
Beot ;  for  it  can  hardly  be  supposed  the  law  ever  ordained  that 
a  person  should  authenticate  an  act  by  performing  certain  ceremo- 
nies, and  by  using  a  certain  specific  material  substance,  without 
which,  let  his  intention  be  ever  so  manifest,  the  deed  should  be 
invalid  :  neither  the  ancient  nor  modern  authorities  warrant  such 
an  inference.  The  history  of  this  mode  ol  authentication  shows 
that  it  has  been  gradually  and  imperceptibly  modified  by  fashion 
and  the  character  of  the  periods  in  which  it  has  been  used.  Before 
the  knowledge  of  letters  and  the  art  of  writing  became  so  general- 
ly diflused,  affixing  a  seal  to  an  instrument  was  undoubtedly  a 
solemn  act  performed  with  proper  ceremony*  But  it  never  was- 
considered  more  than  evidence  of  intention,  and  in  modern 
times  it  has  dwindled  into  secondary  evidence.  Thus  it  was  held 
in  a  modem  case  **  that  the  putting  of  a  seal  opposite  the  name, 
^'  notwiihstanding  ifwas  evidence  of  a  deed,  and  one  of  the  for- 
"  malities  attending  it,  was  not  to  be  taken  as  conclusive  evidence, 
''  provided  the  intention  of  the  parties  was  not  to  contract  by 
*'  deed."  The  law  says  that  a  conveyance  of  land  to  be  valid 
shall  be  signed  Bnd  sealed^  but  has  nut  declared  of  what  material 
tte  seal  should  be  composed,  and  the  only  knowledge  we  have  of 
Its  composition  is  historic.  At  diflferent  times  different  materials 
have  been  used  in  its  composition,  and<]ifierent  ceremonies  per- 
formed in  the  act  of  prefixing  it,  whicfh  tradition,  practice,  and  the 
double  import  of  the  term  seal  sufficiently  prove.  Modern  wri- 
ters of  reputation  lay  it  down  as  universally  conceded,  tinit,  "  to 
**  constitute  sealing,  the  use  of  wax  or  wafer  is  not  essential. 
'« It  is  sufficient  if  the  teal,  slick,  or  other  instrument,  be  impressed 
"  by  the  party  on  the  plain  paper  or  parchmentwhh  an  intention  to 
**«  seal."   In  conformity  with  this  description  of  a  seal  Jiave  been  thp 
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FjAvmuy^  adjudications  and  practice  in  most  ofthe  states  throtigbout  the  uniotf- 
1832. '     This  interpretation  of  se^ling^  though  not  perhaps  scrietijr  tecor- 

B««rdal«7  ^^^^  ^^^^  ancient  practice,  is  perfectly  consistent  with  the  fact, 
Kn?'i)t  ^^^^  '^  ^^^  become  secondary  to[signin(,and  but  a  mere  ceremony* 
The  deed  under  consideration  appears  to  have  been  executed  by 
the  parties  having  the  same  ide*  of  a  seal  which  is  entertain- 
ed by  the  most  enlightened  tribunals  and  approved  legal  writers 
ef  ihe  day.  The  grantor,  Hatch,  at  the  time  of  the  execution  of 
this  instrument,  affixed  to  it  what  he  called  bis  seal,  and  acknowl* 
edged  it  to  be  his  deed :  the  plaintifi  received  it  as  such,  and  it  re- 
mains to  be  seen  whether  the  law  will  give  effect  to  this  acknowl- 
edged and  decland  intention  of  the  parties. — 2  B.  C.  306,  citing 
Stat.  14,  £.  1  ;    Church  vs.   6  5  Etp.  83  ;  Comp. 

Stai.  167;  Math.  P.  E.  39;    Shep.  Touch.  57;  Atherlfs 
notes;  Sugden  on  Poweriy  236  ;  2  Evans'  Foth.  143-44  ;  V.  S. 
vs.   Coffin,  Br.  Rep.  140;  Coa!jD^.608;  4  Crtiife'f  Dig. 
T.  33,  C.  2,  t.  72, 

III.  From  the  fact  of  17  years  possessioo,  the  jury  ought  to 
have  presumed  that  it  was  duly  executed.— Snifiner  vs.  Child,  2 
Con.  610  ;  Brown  vs.  fFoodbeek,  2  Con.  27  ;  Grajf  vs.  Chtrd- 
ner,  3  Mase.  399  ;  1  Swift's  Dig. ;  Saunders  P.  ^  £.  282  ; 
Math.  P.  E.  6, 10, 1 1, 14, 37, 38. 

IV.  Admitting  the  deed  to  be  defective,  still,  as  the  plaintiff  has 
acquired  the  land,  he  has  acquired  the  covenants,  which  run  with 
the  land.  The  covenant  of  warranty  runs  with  the  land  to  heirs  and 
purchasers. — 4  Cruise's,  Dig.  T.  32,  c.  25,  s.  26, 22, 67 ;  Spieers 
ease.  Coke  air.  135. 

y.  The  evidence  offered  by  the  plaintiff  was  pertinent  to  the 
issue  upon  the  second  count,and  ought  not  to  have  been  rejected. 
If  the  count  does  not  set  forth  a  good  title  in  the  plaintifi  it  should 
have  been  objected  to  by  demurrer. 

Mr.  Allen,  for  the  defendant. — The  question  is,  whether  the 
deed  of  Ebenezer  Hatch  to  the  plaintifi  is  void  for  want  of  a  seal, 
there  being,  in  place  of  a  seal,  merely  a  scroll,  with  the  word 
<*seal"  inscribed.  Defendant  contends  there  is  no  seal,  and  the 
deed  is,  therefore,  void.  The  seal  required  by  the  common  law 
is  defined  by  Lord  Coke,  (3  Inst.  169)  to  be  '*  cera  impressa, 
quia  cera  sine  impressione  non  est  sigillum."  In  all  the  eastern 
states  the  waxen  seal  has  been  required.  In  Delaware,  Virginia, 
Illinois,  Missouri,  and  Tennessee,  the  scroll  with  L.  S.  has  been 
&ub|tituted  by  statute,  and  in  Pennsylvania  by  long  usage,  sane- 
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tioned  arterwords  by  the  courts.  (5  Binney,  238.)     But  upon  the  ^JjJ^^^""' 
same  question   coming  up  in  New-York,   Chancellor  Kent  very       1832.' 
decidedly  condemned  the  use  of  such  asubsiiiute.  {5  John.  Rep,   Beordsley 
239,   Warren  vs.  Lynch.)     And  he  has  more  lately  express  his     ^^'i,,, 
opinion  with  equal  decision  in  his  commentaries.  (Vol.  4,  p.  444.) 
He  sbowy  that  the  seal  was  not  used  *'  because  h  helped  to  de- 
signate the  party  who  affixed  it  to  his  name,"  but  was  inteq^ed  to 
fix  the  attention  of  parties  more  efiectually,  as  well  as  to  serve  as 
the  principal   means  of  distinction   between  writings  sealed  and 
writings ooC  sealed.  (5  Johns.  245;.  4  Keni*s  Com*  AAb.) 

The  defendant  contends,  that  the  use  of  a  scroll  as  a  substi- 
tute for  the  waxen  seal,  ought  not  to  be  adopifd  by  our  courts. 
Because,  1st.  It  has  no  countenance  from  our  statute,  which  (p. 
167,)  requires  that  deeds  must  be  signed,  sealed,  and  delivered 
4rc.  to  be  valid.  Now  if  the  Legislature  had  designed  to  vary  the 
common  law,  would  they  have  re-enacted  the  common  law  essen- 
tials of  deeds  word  for  word  ?  2nd.  It  tends  to  abolish  the  im- 
portant distinctions  which  have  so  long  obtained  between  special- 
ties and  simple  contracts.  Chancellor  Kent  considers,  that  "it  is 
in  efiect  abolishing  seals,  and,  with  them,  the  de6nition  of  a  deed 
or  specialty,  and  all  distinction  between  writings  sealed,  and  wri- 
tings not  sealed." — (A  KenVt  Com.  p.  445.)  3rd.  Such  substitute 
has  been  decided  insufficient,  by  the  Supreme  Court,  in  the  case 
of  Mattocks  vs.  White,  in  Chittenden  county,  in  1829 — not  re- 
ported. That  was  an  action  of  covenant  broken.  The  deed  was 
signed,  and  a  scroll  with  L.  S.  made  in  place  of  a  seal.  The 
court,  per  Pjibntiss,  C.  J.,  decided  the  deed  to  be  void.  And 
m  Stevens  vs.  Dewing^  (2  Vt.  JRep.  4il)  tlie  principle  that  a 
seal  is  essential  to  the  validity  of  a  deed  is  distinctly  recognized  ; 
also  in  Arms  vs.  Burt  et  aL  1  Vt.  Rep.  309. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — ^The  plaintilT  has  declared  against  the  defen- 
dant in  covenant.  The  declaration  contains  two  counts.  The 
defendant  pleads  performance,  and  tenders  an  issue  which  is  join- 
ed. It  was  considered  by  the  county  court  that  this  plea  put  the 
plaintiff  on  proof  of  evey  material  fact  in  his  declaration.  The 
plaintiff  contends,  that,under  this  issue,  his  derivative  title  was  not 
denied,  nor  the  character  in  which  he  sued.  But  if  the  plea 
required  the  plaintiff  to  shew  a  breach  of  the  covenant  declared 
on,  and  this  was  not  questioned,  he  must,  to  shew  such  breach, 
prove  an  eviction   of  some   one  holding  under   Hatph ;    and 
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^anu'r  "^'  this  made  it  necessary  to  prove  a  conveyance  fronn  Hatch  (o  bim- 
1832.       self.  The  plaintiff  does  not  sue  as  assignee,  nor  in  the  right  of  an* 

Beardsiey  Other,  as  an  executor,  or  administrator,  or  assignee  of  a  bankrupt. 
Knight.  ^^  which  case  his  character  as  assignee  would  not  be  denied  un- 
der the  plea.  But  he  sues  as  on  a  covenant  made  with  him,  and 
coming  to  him  with  the  land,  by  virtue  of  a  deed  from  Hatch. 
The  #^iction  of  the  plaintiflf  would  be  no  breach  of  the  defendant's 
covenant  with  Hatch,  unless  plaintiff  claimed  title  to  the  land 
through  Hatch.  Hence  it  was  incumbent  on  (he  plaintiff  to  show 
a  conveyance  from  Hatch,  tsd  this  brings  in  question  the  validity 
of  the  instrument  which  was  ofiered  as  Hatch's  deed  to  plaintiff. 
It  seems  that  it  was  objected  to,  and  excluded  as  not  having  been 
sealed. 

It  is  first  contended  by  the  plaintiff  that  this  was  a  question  of 
fact,  which  ought  to  have  been  submitted  to  the  jury.     This  will 
not  bear  examination  for  a  moment.     It  would  be  submitting  to 
the  jury  to  say,  whether  writing  the  word  sea),  does  in  law  con* 
stitute  the  instrument,  to  which  it  is  affixed,  a  sealed  instrument. 
The  court  must  always  determine  whether  an   instrument  offered 
in  evidence  has  the  legal  requisites  to  make  it  evidence ;  and  al* 
though  the  parties  may  call  a  writing,  without  any  seal,  a  deed, 
and  offer  it  in  evidence  as  such,  yet  the  court  must  adjudge  that  it 
is  not  a  deed.     When  the  court  have  determined  what  constitutes 
a  seal,  the  jury  may  then  say  whetiier  it  is  affixed  to  the  instru- 
ment.    If  the  court  correctly  determined  that  a  «eaf)  should  be  of 
wax  or  wafer,  it  woiuld  then  be  a  question  of  iact  for  the  jury^ 
whether  it  was  placed  on  the  instrument ;  but  if  tliere  was  no  pre- 
tence that  a  wafer  or  wax,  or  that  which  the  court  considered  es- 
sential to  constitute  a  seal,  had  ever  been  impressed  on  the  paper 
ofiered,  then  it  was  a  question  of  law  for  the  court  to  determine 
whether  that  paper  was  a  deed.     The  county  court  were  correct 
in  determining  this  question,  and  excluding  the   paper  from  the 
jury,  if  they  were  right  in  determining  that  it  was  not  sealed.  The 
question  then  arises,  what  constitutes  a  seal,  and  was  the  instru- 
ment offered  sealed  ?   It  was  incumbent  on  the  plaintiff  to   show 
that  writing  the  word  "  seal"  at  the  end  of  his  natiie,   constituted 
a  seal,  especially  as  it   is  against  the  common  received   opinion. 
It  would  be  sufficient^  to  decide  the  point,  to  say  that  no  authori- 
ties have  been  or  can  be  produced  from  the  common  law  of  Eng- 
land, or  from  the  decisions  of  our  own  courts,  establishing  this  as 
•  seal.     The  definition  of  a  seal,  or  sealed  instrument,  is  as  well 
tundersieod  as  the  definition  of  a  written  in||rumeni.     A  learned 
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and  elaborate  argument  has  been  made,  and  reference  has  been  Faafsliv, 
had  to  legal  and  classical  writers,  to  shew  the  origin  and  use  of      1832. 
seals.    Possibly  there  is  some  dispute  as  to  the  origin,and  too  much    n^nrdBieT' 
consequence   may  have  been  attached  to  them.     Perhaps,  the     „  ^'* 
whole  distmction  between  sealed  mstruments  and  those  not  under 
seal,  may  savour  of  tlie  learning  of  former  times,  and  possibly  if 
a  system  of  jurisprudence  was  now  to  be  formed,  the  whola  dis* 
tioctioil  might  be  abolished.    But  the  distinction  is  so  interwoven 
with  every  branch  of  the  law,  and  presents  itself  to  us  in  so  many 
parts,  both  of  the  statute  books  and  the  books  of  the  common  law, 
and  is  so  well  understood  both  by  the  learned  and  unlearned,  by     % 
the  lawyer  and  ius  client,  that  it  would  be  worse  tha4<]useless  to 
attempt  to  abolish  it  to  accommodate  a  particular  case.     It  is  a 
question  which  will  seldom  arise  in  this  state. 

Whether  any  definition  can  be  given  of  a  seal  which  would  be 
sufficiently  accurate  to  embrace  every  case,  is  unimportant.  As 
to  deeds,charters,  &ic.,  it  has  always  been  understood  the  seal  must 
be  of  wax  or  wafer,  something  which  may  be  impressed  with  an 
instrument  used  as  and  for  a  seal.  Corporations  aci  by  their 
seal,  and  public  documents  are  evidenced  by  a  seal.  In  these 
last  cases  the  impression  of  the  seal  miy  be  made  directly  on  pa- 
per whhout  thie  intervention  of  the  wafer  or  wax,  as  h  is  the  par* 
ticular  impression  made  by  the  stamp  which  is  recognised  as  the 
public  seal  odhe  corporation  or  public  office.  Possibly,  some 
other  substance  may  be  found  which  will  answer  the  purpose  of  a 
seal,  as  well  as  wax  or  wafer.  But  merely  writing  the  word  seal 
will  never  be  in  general  use.  It  can  never  be  adopted  either  for  a 
common  or  public  seal.  The  decision  of  Chief  Justice  Kent,  m 
the  case  of  IVarren  vs.  Lynchy  5  John,  237,  and  his  remarks  in 
the  4th  volume  of  his  conf)raentaries,(page  444,)  are  perfectly  con- 
clusive on  the  question,  and  are  as  much  distinguished  for  sound 
common  sense,  as  for  legal  learning.  Further,  we  learn  that  this 
Question  has  been  determined  by  the  Supreme  Court  of  this  State 
m  a  cause  decided  in  Chittenden  County,  between  Mattocka  and 
fFAt/e,whichisnot  reported.  In  those  states  where  a  scroll  or  flour- 
ish of  the  pen  or  circle  of  ink  has  been  adopted,  it  has  been  eflect^ 
ed  either  by  statute,  or  by  long  usage.  Such  may  be  the  law  in 
those,  states;  but  it  is  not  in  this  state,cither  by  force  of  the  common 
law  or  by  statute.  The  instrument,  therefore,  offered  in  evidence  ^ 
as  tlie  deed  o(  Hatch,  was  not  a  deed  or  conveyance  of  land,  as  it  » 
wanted  one  of  the  essentia!  requisites  to  conMitnte  it  a  deed.  The  ^ 
paper  from  Hatch  to  the  plaintifl^,  having  been  rightly  excluded  by 
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Framkliv,  tbe  court,  there  is  no  other  ground  on  which  the  plaintiff  can  re* 
^18^5'     co?er  of  tbe  defendant  on  the  covenants  contained  in  tbe  defen- 
Cear(Uie]k>  ^®**^'*  ^*^^  ^®  Hatch.     The  argument  that  the  .plaintiff  was  in  pos- 
^f'/'  session,  and,  therefore,  might  a\'a)l  Iiimself  of  the  covenant  as  run* 
ning  with  the  land,  is  wholly  destitute  of  foundation.     His  pes- 
*    session,  as  against  Hatch,  may  have  been  ailverse,  so  that  he  was 
acquiijng  a  title  by  the  statute  of  limiiations  as  against   him  ;  but 
if  so,  it  would  be,  at  least,  singular,  if  he  could  acquire  a  title  as 
against  Hatch  by  a  trespass,  and,  at  the  same  time,  by  the  same 
trespass,  acquire  a  right  to  Hatch's  claim  against  the  defendant  on 
\^  the  covenants  in  Ina  deed.     AUbough  a  deed  from  Hatch  to  tbe 
plaintiff  might  under  some  circumstances  be  presumed,  yet,as  pre- 
sumptions  are  made   to  quiet  men  in  possession,  I  do  not  know 
that  it  has  ever  been  contended  before,  that  tliey  would  create  a 
right  of  action  on  the  deed   presumed.     A  deed  might  be  pre- 
sumed to  give  a  legal  origin  to  a  possession  ;  but  an  instrumcfit  not 
under  seal  cannot  be   presumed  to  be  a  deed  for  the  purpose  of 
giving  an  action  of  covenant  thereon,  or  an  action  of  covenant  on 
a  deed  farther  back  in  the  chain  of  title.     It  seems  that  tlie  plain- 
tiff had  a  quit-claim  deed    Irom  the   defendant   and    Hyde,  da- 
ted 8th  July,  1807,of  one  undivided  moiety  of  the  land  in  dispute. 
If  he  was  not  in  possession  under  that  deed,  he  was  in  without 
title,  and  can  have  no  claim  upon  the  defendant  if  he  has  not  kept 
his  covenant  with  Hatch,  for  ihe  other  moiety  of  the   same  pre- 
mises.  '  It  is  said  the  eviileuce  on  the  second^ count  was  excluded 
by  the  court.     This  count  appears  to  be  decidedly  bad  ;  and  al- 
though the  court  may  have  erred  in  excluding  the  testimony  alto- 
gether, and  the  regular  course  migltt  have  been  to  have  admitted 
the  testimony,  leaving  the  defendant  to  move  in  arrest,  or  bring 
his  writ  of  error,  yet  this  court  would  ndt,  on  that  account,  grant 
a  new  trial,  when  we  should  be  under  obligation  to  arrest  the 
judgement  thereon  on  account  of  the  insufficiency  of  the  declara- 
tion.    But  it  will  be  observed, that  notwithstanding  the  pleader  in 
framing  die  declaration  avoided  any  distinct  reference  to  the  in- 
strument which  purported  to  be  a  deed  from  Hatch  to  tbe  plain- 
tiff, which  was  excluded  asnot  being  sealed,  yet,td  avail  himself  of 
the  covenant  made  with  Hatch,  and  entitle  himself  to  shew  the 
eviction  as  a  breach  of  that  covenant  injurious  to  him,  he  declares 
^     that  he  was  possessed  of  the  part  of  which  he  was  evicted,  as  as- 
,    signee  of  Hatch.     To  support  this  count,  therefore,  it  was  neces- 
sary for  him  to  shew  a  legal  assignment   from  Hatch,  and  if  he 
failed  to  introduce  a  regular   deed  from   Hatch  to  himself,  the 


OP  THE  STATE  OF  VERMOlrt'.  481 

count  would  fail  for  want  of  proof.    This  count,  tlierefore,  as  well  'kakkur, 
as  the  other,  depended  upon  the  validity  of  Hatch's  conveyance      1833. 


to  the  plaintiff^  and  that  heing  excluded,  all  other  testinaony  was  Beardsiey 
irrelevant,  and  was  properly  rejected.  If  neither  Hatch  nor  his  Y^\i^ 
grantee  were  evicted  from  the  premises,  the  plaintifi  has  not  be- 
come liable  on  his  covenant  to  Hatch.  If  the  plaintiff  was  evicted 
from  his  undivided  part,  he  is  without  remedy  at  law,  as  hie  ti|)e 
to  an  undivided  moiety  was  nothing  more  than  a  quit-claim  deed 
from  the  defendant  and  Hyde,  on  which  be  lias  not  set  up  any 
claim  ;  and  his  thle  to  the  other  moiety  was  under  a  wrhing  from 
Hatch  which  the  Court  consider  as  no  legal  coofeyance.  On  ev- 
ery view  which  we  have  been  able  to  take  of  the  case,  we  can  see 
DO  remedy  for  the  plaintiff  at  law ;  and  the  judgement  of  the  coun- 
ty court  must  be  affirmed. 

Judgement  affirmed* 


-^O^' 


Silas  P.  Dcan  r«.  Heman  Lowbt.  Frawkliit^ 

Januavy, 


Ills  the  dutj  of  the  jail  commitsioiiera  to  gire  notice  to  the  creditor  before  admitting 
the  debtor  to  the  oath  prescribed  for  poor  debtors,  if  tliere  be  an  agent  duly  appoint 
«d  on  the  exeeution  ;  and  if  they  omit  to  do  so,  their  proceedings  are  irregular  and 
▼Old,  and  their  oer6fieate,  on  which  it  appears  thst  no  such  notice  was  given,  is  no 
justification  to  the  sheriff  in  permitting  the  debtor  to  depart. 

If  there  be  an  attorney  of  record  in  a  suit  residing  in  the  county  where  the  debtor  is 
conSned,  whose  name  is  endorsed  on  the  execution,  he  is  an  agent  within  the 
meaning  of  ihe  act  passed  November  7th,  18S0,  rektlngto  poor  debtors,  and  must 
l»e  served  with  notice  of  the  prisoner's  application  to  the  eommiesiooers  to  be  admits 
ted  to  the  oath  prescribed  for  poor  debtors. 

Where  the  surname,  only,  of  en  aftorney  was  endorsed  on  the  copy  of  an  execution,  it 
was  held  to  be  sufficient  to  apprise  the  debtor,  commissioners  and  sherifl*,  that  there 
was  an  attorney  or  agent  on  the  apcecution,  lifrMg  in  the  countyv  agreeably  to  the 
proWsioBs  of  the  statute. 

This  was  an  action  for  an  escape  Against  the  sheriff  of  Chittenden 
eoiinty  for  permitting  one  LeGrange  to  escape  from  prison.  The 
derlaration  alleged  that  on  the  SOtli  day  of  April,  1824,  the 
plaintiff  recovered  a  judgement  against  LeGrange  for  ^30,  dam^ 
agesy  and  $8,89  cost  ;  that  the  plaintifi  afterwards  took  out  an 
execution  on  said  judgement  dated  Atigtist  20tb,  1824,  iind  de- 
livered the  some  to  the  constable  of  Huntington,  in  Chhtenden 
county,  where  LeGrange  then  was ;  who  afterwards,  on  the  16th 
day  of  October,  1824,  committed  said  LeGrange  to  prison  m 
Burlington,  in  said  county  ;  and  that  Lowrey^  the  defendant,  then 
sheriff  of  said  county,  and  keeper  of  said  jail,  fMuntarily  permil- 
ted  LeGrange  to  escape.    The  defendant  pleaded  the  genefel 
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ymMai^^"'  ^^BU^}  and  gave  notice  in  waiting,  agreeably,  lo  the  statute^  '<-  that 

1832. '    OD  tbe  trial  of  ibe  said  issue  he  should  rely  upon  and.  give  in  ev- 

Dea„      idence  the  following  special  matters,  to  wit :  That  after  ihe  com* 

Lo^ry.      mitiOdDt  oi!  tbo  said  LeGrangOi  as  set  forxb  in  the  phietifl's  dec* 

laratioo,  and  before  any  departure  from^prisooof  said  LeGraege, 

be.  ihe  said  LeGranget  was  aduutted  to  the  benefit  of  the  aer*- 

ei»l  hws  then  in  force,  Relating  to.poor  debtors,,  hyukiog  the  oath 

therein  prescribed  ;4bd  ibeMupon  obtained  from  tbeiKMnmisaioO' 

ers  of  jail  delivery,  within  and.  (or  the  county  of  GbittendoD,  m. 

certi6cate  in  tlie  words  and  figures  following  : 

"  SMe  qf  Fer^ntj  Ckittenden  county^  «f»  To  B^man  Louh 
"  ry,  Esg^y  keeper  of  the  jail  in  Burlington,  in  said  couoty,  gree* 
*'  ting.  Whereas,  Onori  LeGrange,  a  prispper  io  your  custody, 
*'  on  an  execution  at  (he  suit  of  Silas  P.  Dean^  of  Franklin,  in  the 
^'  county  of  Franklin,  and  state  of  Vermont,  for  the  sum  of  $ZQ 
"  damagiss,  and  $8,89  cost,  signed  by  Solomon  S.  Miller,  justice 
^<  of  the  peace,  and  dated  the  25th  day  of  August,  A.  D.  1824, 
"  has  this  day  taken  the  oath  prescribed  in  an  act  relating  to  levy- 
"  ing  executions  and  to  poor  debtors ;  the  said  Dean  not  having 
"  been  duly  notified,  did  not  attend,  and  in  our  opinion  the  said 
^<  Omri  LeGrange  ought  to  be  discharged  ;  there  being  no  agent 
"  on  the  execution. 

'^  Given  under  our  hands,  at  Burlington,  the  16th  day  of  Octo- 
«  her,  A.  D.  1824." 

"  David  RvssdL  7  r^     _  •    •         „ 
"  Jno.  Peck,         5  (^ommtmoners.'* 

That  one  copy  of  this  certificate  was  delivered  to  the  said 
Omri,  and  another  copy  was  lodged  with  the  jailer ;  after  which 
the  said  Omri  did  leave  the  jail,  and  go  at  large,  whithersoever 
he  would  ;  which  is  (lie  same  escape  complained  of  by  (he  plain* 
tiff  in  his  declaraiion  against  the  defei|^ant." 

The  parties  afterwards  agreed  lo  the  following  facts  :  That  the 
plaintifiThad  recovered  judgement  against  LeGrange,  and  caused 
him  to  be  committed  to  jail,  as  set  forth  in  the  declaration  ;  that 
the  plaintifi  resided  in  Franklin,  in  the  county  of  Franklin,  and 
LeGrange  resided  in  RichtT)ond,  in  the  county  of  Chittenden  ; 
that  David  French,  Esq.,  who  was  the  plaintifT's  attorney  in  pro- 
curing said  judgement,  and  who  endorsed  his  name. on  the  back  of 
the  execution  as  attorney,  was  an  attorney  in  practice  at  Willis- 
ton,  in  the  county  of  Chittenden  ;  that  on  the  day.  on  which  Le- 
Grange was  committed,  he  made  application  to  the  jail  commis- 
sioners in  due  form  of  law,  to  be  admitted  to  the  oath  prescribed 
for  poor  debtors  ;,H|t>&t  the  commissioners  thereupon  on  the  same 
day  administered  the  oath  to  him,  without  any  notice  lo  the  phio- 
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liA,  or  to  French  ;  that  tbey  thereupon  made  out  2beir  trertifieates  FRAwicLifr, 
in  the  form  before  mentioned,  and  delivered  one  io   Le6range»     Ts^^' 
and  lodged  another  inrilfa  the  jailer^  and   that  LeGrange  on  the       "^^ 
same  day  left  the  jaiL     It  was  further  agreed  that  on  the  original  •  ^• 
eiieoution  there  was  endorsed,  ^^  D.  French,  att'y. ;"  and  on  the 
eopf  left  with  the  jatier,  there  was  endorsed,  <'  French,  att'y." 

On  this  statement  of  iacis  ibe  coimty  court  rendered  a  judy- 
nent  for  the  defendant,  and  the  case  was  iwerved  for  'the  opin- 
ioa  of  this  court.     After  argument  by  counsel, 

Williams,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fendant in  this  action  is  sued  for  the  escape  of  one  Le  Grange, 
who  was  a  prisoner  in  his  custody  at  the  suit  of  the  plaintiff  on  ex- 
cution.  It  appears  that  Le  Grange  was  discharged  out  of  custody 
by  the  defendant,  on  receiving  a  certificate  from  the  commission- 
^en  of  jail  delivery  in  the  county  of  Chittenden,  on  the  same  day 
on  which  he  was  committed.  The  certificate  of  the  commission- 
ers is  in  the  form  prescribed  in  the  statute,  except  they  do  not 
certify  that  the  creditor  was  duly  notified  ;  but  they  certify  thai 
he  was  not  duly  notified,  and  assign  as  a  reason,  '^  there  being  no 
agent  on  the  execution."  In  this  there  is  a  departure  from  the 
Ibrm  given  in  the  statute ;  and  in  their  proceedings,  the  plaintifif 
•contends,  there  has  been  such  a  departure  from  the  requirements 
of  the  statute  that  they  are  inoperative  and  void.  It  is  a  general 
j>rincip}e  wliich  a^xplies  to  all  judicial  tribunals,  and  especially  to 
tliose  of  a  limited  or  inferior  jurisdictioa,  that  no  persons  are  bound 
by  their  proceedings  unless  they  have  actual  or  constructive  no- 
tice. Their  jurisdiction  over  the  pe.rson  is  generally  acquired  by 
the  notice  they  gcire,  and  where  this  notice  has  not  been  givenj 
iheir  proceedings  have  been  held  to  be  irregular  and  void. 

At  the  last  term  of  this  Court  in  Addison  county,  we  were  call- 
ed on  to  decide,  and  did  decide,  that  a  judgement  of  a  court  of 
record  in  a  neighboring  state,  rendered  against  a  defendant  to 
whom  no  notice  was  given,  and  who  had  not  submitted  to  their 
jurisdiction  by  appearing,  was  a  void  judgement.  In  this  case  we 
are  to  inquire  whether  it  was  the  duty  of  the  commissioners  to  no- 
tify the  plaintifif  previous  to  their  admitting  LeGraiige  to  the  oath ; 
or  whether  it  was  a  case  in  which  they  could  proceed  to  admit 
him  to  the  oath  without  notice,  according  to  the  statute  of  1820, 
^'entitled  an  act  for  the  benefit  of  poor  prisoners ;''  and  if  it  was 
their  duty,  and  they  omitted  it,  whether  the  defendant  WB9  justi- 
fied in  discharging  a  prisoner  from  his  custody  on  receiving  a  cer- 
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^*^^"''  tificate  from  them,  which,  upon   the  feee  of  it,'  carried  the  evt- 
1832.  '     dence  that  they  had  not  given  this  notice. 
^i^  By  the  12ih  section  of  the  general  act  in  relation  fo  jnik  and 

LowrcT  *  )^>'^^9  '^  I'  made  the  duty  of  the  two  justices  of  the  peace,  on  ap^ 
plication  of  an  imprisoned  debtor,  to  issue  a  citation  to  the  credi- 
tor ;  and  the  different  modes  in  which  the  chatioo  may  be  served 
a|p  pointed  out.     The  duties  which  by  that  act  appertained  to  the 
justices,  have  since  been  transferred  to  a  board  denominated  com- 
missioners of  jail  delivery.      Under  this  act  the  justices  or  the 
commissioners  could  in  no  case  adroit  a  debtor  to  what  is  called 
the  poor  debtor's  oath,  without  giving  notice  to  the  creditor.     Tlie 
form  of  the  eetti&cate  is,  that  the   creditor  ^*  was  duly  notj6ed." 
But  inasmuch  8S  they  must  certify  the  fact,  that  notice  was  given^ 
and,as  they  are  constituted  the  judges  whether  the  notice  wasregtfr-> 
lar,  their  decision  in  the  cerliGcate  has  been  held  to  be  conclusive 
of  the  fact  of  notice,  and  that  it  could  not  be  questioned  elsewhere^ 
But  notwithstanding  the  directions  of  the  statute  were  so  positive  as 
to  the  duty  of  giving  notice,  yet  from  the  words  of  the  12th  section 
of  the  act  relating  to  levying  executions,  (Siat.f.  214,^  some 
doubts  were  formerly  entertained,  whether  the  statute  last  men- 
tioned did  not  control  the  other ;  and  a  practice  obtained  m  some 
parts  of  the  state  of  admitting  debtors  to  the  oath  without  giving 
notice.     This  practice  was  founded  upon  a  misconatmction  of  the 
law,  and  was  decided  to  be  wrong  by  the  Supreme  Court  of  ibi» 
state  in  1815.     In  the  case  of  Adams  vs.  Mattocks,  reported  in 
Brayton,  1 90,  it  was  decided  that  the  citation  must  be  served  on 
\he  creditor,  if  within  this  state,  though  no  agent  is   appointed  on 
the  execution  ;   and  if  this  Was  not   done,  and  no  notice  given  to 
the  creditor,  the  jailer  was  liable  for  an  escvyie  if  the  defect  ap- 
peared on  tiie  face  of  the  certificate  lodged  with  him.     This  was 
decided  after  great  deliberation,  hy  a  court  highly  respectable,  and 
who  would  not  willingly  have  subjected  a  sheriff  to  unnecessary 
hazard  or  accountability. 

Judge  Prentiss,  in  giving  the  opinion  of  the  Court  in  the  case 
of  Sennet  vs.  Morrill,  recognizes  the  acconntabiiiiy  of  the  sher- 
iff in  such  case,  and,  in  speaking  of  Morrill's  being  admitted  to  the 
oaih  witbrul  notice,  says,  as  this  appears  upon  the  face  of  the  cer- 
tificate t]3ere  can  be  no  doubt,  if  notice  is  by  law  necessary,  that 
the  discharge  was  irregular  and  void.  Of  the  correctness  of  this 
epinign,  fortified  as  it  is  by  the  decision  before  referred  to  in  the 
^ase  of^dams  vs.  Jifafiotks,  there  can  be  no  doubt. 
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The  obligation  oo  ibe  justices  as  commissioners  to  give  notice  Fkankua, 
was  peremptory  by  the  general  act«     They  had  no  discretion  or       X832. ' 
opinion  io  give,  whether  notice  was  necessary  or  not;  nor  is  this  dis-      p^jj 
cretionary  power  given  them  by  any  subsequent  acts  ;  nor  is  it  a  *    iJ^' 
subject  on  which  they  are  to  adjudicate  and  judicially  determine. 
The  act  of  1820,  which  was  in  force  when  this  escape  was  suf- 
fered, as  well  as  the   subsequent   act  of  1824,  provided,  that  in 
certain  cases,  unless  an  agent  is  appointed  on  the  execution,  the 
debtor  shall  not  be  obliged  to  give  notice  to  the   creditors,  but 
may  forthwith  be  admitted  to  the  oath.     But  these  cases  are  poin- 
ted out  by  the  statute,  and  whenever  they  occur,  the  duty  of  the 
commissioners  is  as  much  fixed  and  determined  as  in  the  other 
cases;  and  if  they  refuse  to  admit  to  the  oath  without  giving  notice, 
in  a  case  where  notice  is  not  necessary,  they  may  be  compelled  so 
to  do  by  mandamus.    There  may  have  been  some  doubts  from 
the  wording  of  the  statute  in  what  cases  notice  was  dispensed  with, 
and  possibly  different  persons  might  have  put  a  different  construc- 
tion upon  the  act  itself;  but  in  such  cases  the  debtor,  commission- 
ers, and  sherifi,  must  each  judge  for  themselves,  as  they  always  ^ 
must  when  a  duty  is  required  of  them  by  law,  and  at  the  hazard 
of  having  their  opinions  reversed  by  the  regular  judicial  tribunals. 
But  it  is  not  submitted  to  the   commissioners  as  a  question  to  be 
judicially  decided  on  by  them.     If  it  was,  their  decision  might  be 
final  and  conclusive.     In  all  cases  of  proceedings  by  tribunals  of 
limited  jurisdiction,  every  person  aflfected  by  them  must  see  that 
their  proceedings  are  not  irregular  and  void.     It  is  to  be  remarked 
that  this  certificate  was  not  in  the  form  given  by  the  statute.     It 
contained  on  the  face  of  it  evidence  that  notice  had  not  been  giv- 
en, and,  of  course,  should  have  put  the  sheriff  upon  the  enquiry, 
whether  notice  was  necessary.     That  part  of  the  certificate,  which 
stated  that  there  was  no  agent«  was  unnecessary  ;  is  not  in  the  lorm 
given  in  the  statute,  nor  was  it  required.     The   fact  itself  is  one 
which  they  were  not  called  upon  judicially  to  decide  or  certify  ; 
'  and  that  part  of  the  certificate  is  only  giving  the  reasons  of  their 
proceedings.     The  defendant  was  under  no  obligation  to  regard 
it ;  and  further,  had  the  evidence  in  his  own   hands  to  which  he 
could  resort  to  determine  whether  the  agent  was  appointed  or  not. 
We  come  then  to  this  conclusion,  and  are  all  agreed  in  it,  that  it 
was  the  duty  of  the  commissioners  to  give  notice  to  the  creditor 
before  admitting  the  debtor  to  the  oath,  if  there  was  an  agnt  duly 
appointed  on  the  execution,  and  if  they  omitted  to  do  it,  their  pro- 
;&  were  irregular  and  void,  and  their  certificate  en  which 
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FRAAKi.iifft  it  appears  that  no  such  notice  was  given,  would  be  no  justification 
]83^. '     to  the  sherif)  in  permittibg  the  pi*isoner  to  depart. 
^^  The   remaining   inquiry  will   be  whether   there  was  "such  «d 

V.  '  agent  appointed  on  the  execution  as  the  statute  of  1620,  before 
referred  to,  requires.  On  this  point  we  are  equally  clear  and 
unanimous.  In  the  case  of  Bcnnei  vs.  Morrill  ^t  al.  2  Vt.  Rep. 
3%,  it  was  decided,  that  if  there  was  an  attome)ffeof  record,  and 
bis  name  endorsed  on  an  execution,  he  was  an  agent  within  tbe 
meaning  of  the  statute  of  1 820.  Although  that  case  was  determin'- 
ed  on  ihe  ground  that  there  was  no  such  agent  appointed^  and 
might  have  been  determined  without  considering  this  qoestion,yet 
it  seems  that  this  was  the  point  made  in  argument ;  that  tlie  atten- 
tion of  the  Court  was  bestowed  almost  exclusively  upon  it;  end  it 
cannot  be  disregarded  as  an  extra  judicial  opinion,  as  the  defen- 
dant's counsel  contend.  The  opinion  of  the  Court  was  given  by 
Judge  Prentiss,  and  was  clear  and  perspicuous,  its  reasoning 
forcible  and  irresistible,  and  it  must  be  regarded  as  an  authority 
strictly  in  point  in  this  part  of  tlte  case. 

Without  the  authority  of  that  case,  we  should   have  considered 
that  the  question  is  clear,  and  stiould  so  decide  were  it  rtsinte^a. 

It  appears  that  David  French,  Esq.  was  the  Attorney  wlio  prose- 
cuted the  suit ;  that  he  was  an  attorney  in  practice  in  WiJIistofi, 
by  which  we  understand  an  attorney  regularly  admitted  and 
sworn,  and  authorized  to  appear  in  suits  in  the  couos  in  this  state ; 
and  we  know  there  is  a  gentleman  of  that  name  in  WiUistoo 
who  is  a  regular  practising  attorney.  Mr.  French  was,  therefore, 
the  attorney  of  record  of  the  plainiiff.  By  attorney  of  record  we 
understand  the  one  who  appears  in  the  suit,  either  for  plaintifis 
or  defendants,  and  by  whom  the  parties  are  said  to  appear  by  the 
record.  In  justice's  courts,  as  well  as  in  the  higher  courts,  ap- 
pearance by  attorney  is  recognized,  and  the  appearance  should  be 
so  stated  in  the  record,  if  the  facts  warrant  ft.  The  Aanie  of 
French  was  endorsed  on  the  back  of  the  execution  as  the  attor- 
<iey,  and  according  to  the  authority  of  the  case  before  named,  he 
was  the  agent  of  the  plaintiff  on  whom  the  notice  should  have 
been  served  when  the  debtor  applied  to  be  liberated  from  prison 
as  a  poor  debtor. 

It  has,  however,  been  insisted  oo,  that  the  christian  name  of  the 
attorney  was  not  inserted  in  tbe  copy  of  the  execution  left  with 
the  ^er  ;  and  it  lias  been  said  that  there  are  several  persons  of 
the  name  of  French,  in  tbe  county  of  Cbiltenden.  There  may 
he  eeveral  of  the  name  of  David  French  ;  but  the  case  does  aoi 
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disclose  that  ihere  is   any  person  in  (bat  county  of  the  name  of  f^ivkliit, 
French,  who  is  an  attorney,  except  the  one  who  was  ilie  attorney       is^^* 
for  plaiDtifi  ;  and  the  addition  of  attorney  was  a  sufficient  designa-       "^^^ 
lion  of  the  person.     Indeed,  we  cannot  for  a   moment  suppose         <^'- 
that  there  was  any  mistake  or   doubt  in  the  mind  of  either  Le- 
GrangOi  the  debtoFi  the  commissioners,  or  the   defendant,  as   to 
the  person  who  was  attorney  for  the  plaintiff.     Their  error  prob- 
ably arose  from  a  misconstruction  of  the  statute  of  1820,  in    sup- 
posing that  the  attorney  of  record  was  not  the  agent  contemplated 
by  that  act ;  but  that  an  agent  must  be   specially  appointed  not- 
withstanding there  was  an  attorney  of  record  in  ihe  county.     It  is 
not  uofrequently  the  case  that   there  may  be  several  persons  of 
the  same  name  residing  in  a  county  ;  but  if  there  was  only  one 
who  was  an  attorney,  and  who  was   named  as  such,  could    there 
be  any  doubt  as  to  the  person  intended  ?  The  name  of  '*  French^, 
a/t'y,"  indorsed  on  the  copy,  was  sufficient  to  apprise  the  debtor^ 
commissioners  and  sheriff,  that  there  was  an  attorney  or  agent  on 
the  execution  living  whhin  the  county,  agreeable  to  the  provisions 
of  the  statute  in  that  behalf;  and  to  inTorm  the  commissioners  thai 
it  was  necessary  to  give  him  notice  before  administering  the  oath 
to  the  debtOK,  and  the  sheriff  that  he  must  not  permit  the   debtor 
to  escape  on  receiving  a  certificate  on  which  it  appeared  that  no 
notice  was  given  to  such  agent  or  attorney,  or  to  the  creditor. 

If  the  case  bad  disclosed  facts  from  which  we  could  justly  infer 
that  there  was  so  much  uncertainty  as  to  the  person  of  the  agent 
appointed,  that  the  commissioners  or  debtor  could  not  determine 
to  whom  notice  was  to  be  given,  we  migju  consider  that  there  was 
no  sufficient  appointment  ;  but  the  case  does  not  disclose  any 
such  facts,  and  we  cannot  but  be  sensible  that  any  such  presump- 
tion would  be  unfounded.  The  judgement  of  the  county  court 
is  r£;versed,  and  judgement  must  be  entered,  that  the  plaintiff  re- 
cover  his  damages  ;  and  the  cause  must  be  remanded  to  the 
county  court  for  the  assessment  of  damages,  if  either  party  re- 
quires a  jury. 

Burt  and  Smalley  fy  Adams^  for  plaintiff. 

Allen  and  Hunt  fy  Bcardsley,  for  defendant. 
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GRA.VU-I8LK,  Joseph  Phelps  w.  Nathan  Parks. 

January^ 


1833. 


Where  a  judgement  was  rendered  in  a  suit  against  the  defendant  who  was  out  of  th« 
state  at  the  time  the  suit  was  commenced,and  no  notice  bad  been  given  him  except  hj 
publication  in  a  newspaper,  and  the  plaintiff,  after  entering  into  a  recognizance  in 
double  the  sun  recovered  in  damages,  without  including  the  costs,  took  out  an  exe- 
cution, and  levied  it  on  the  lands  of  the  judgement  debtor, — it  was  held  that  the  ex- 
ecution was  not  void,  and  that  the  plaintiff  acquired  a  valid  title  to  the  land  by  the 
lew. 

Where  the  plaintiff  in  ejectment  claims  the  premises  by  virtue  of  the  levy  of  an  execu> 
tion,  and  the  defendant  is  a  sti  anger  to  the  title,  and  does  not  claim  under  the  exe> 
cution  debtor,  he  will  not  be  permitted  to  call  in  question  the  correctoes*  of  tb« 
judgement  and  execution  by  virtue  of  which  the  plaiutiff  claims  title. 

This  was  an  action  of  gecfmentj  in  which  the  plaintiff  claimecl 
title  to  the  premises  demanded  by  virtue  of  the  levy  of  an  execu- 
tion in  favor  of  the  plaintiff  against  Joseph  Phelps,  jr.,  issued  on  a 
judgement  rendered  in  Grand  Isle  county  court,  April  term,  A* 
D.  1828,  for  the  sum  of  fifteen  hundred  dollars  damages,  and 
costs  taxed  at  twenty  nine  dollars  and  fifty-five  cents.  It  ap- 
peared that  the  judgement  was  rendered  on  default,  the  defendant 
being  gone  to  parts  unknown.  On  triaf  the  defendant's  counsel 
objected  to  the  admission  in  evidence  of  the  record  of  the  execu- 
tion and  levy,  without  the  plaintiflf^'s  first  showing  that  bonds  had 
been  given,  by  way  of  recognizance,  to  refund  and  pay  back  such 
stmis  as  might  be  adjudged  against  the  plaintiflTon  a  writ  of  review. 
The  court  decided  that  the  bond  must  be  produced.  *It  appear- 
ed on  inspection,  that  the  bond  had  been  taken  by  th«  clerk,before 
the  execution  issued,  for  three  thousand  dollars  only.  The  defen- 
dant's counsel  objected  to  the  bond  on  the  ground  that  the  amount 
thereof  was  not  double  the  amount  of  damages  and  costs  of  the 
judgement  rendered.  The  court  decided  that  the  bond  and  ex- 
ecution were  insufficient  and  void,  and  that  the  plaintiff*  acquired 
no  title  to  the  land  in  question  by  virtue  of  the  levy,  and  accor- 
dingly, ordered  a  verdict  for  the  defendant.  To  which  decision 
the  plaintiff*  excepted,  and  removed  the  cause  to  this  Court  for  re- 
vision. 

After  argument,  the  opinion  of  the  Court  was  delivered  by, 
Williams,  J. — In  this  action  the  plaintiff  claims  title  under  the 
levy  of  an  execution  in  his  favor  against  Joseph  Phelps,  jr.     The 
defendant  shows  no  title;  but  attempts  to  impeach  the  judgement 
and  execution  under  which  the  plaintiff*  claitns. 

The  judgeiBcnt,  on  examination  of  the  files  and  records  in  the 
clerk's  office,  appears  to  be  in  every  respect  regular,  and  is  not 
liable  to  any  of  the  objections  which  have  been  taken,  to  wit,  that 
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the  aodkors  had  not  noliOed  the  parties  of  the  time  and   place  Orand-Islk, 
when  they  shoald  hear,  e&amine  and   adjust,  the  accounts  of  the       1832. 
parties.    If  this  had  not  appeared  to  ha?e  been  regular,  the     ph^j^^i 
judgement  oo  which  the  execution  issued,  would  not  on  that      p^^^ 
account  have  been  void.     The  court  had  jurisdiction  of  the  par- 
lies and  of  the  action  by  the  service  of  the  writ,  and  the  subse- 
quent proceedings  had  to  give  notice  lo  the  debtor*    If  they  im- 
properly  accepted  the  report  of  the   auditors,  or  if  the  auditors 
proceeded  irregularly,  their  proceedings,  or  the  judgement  render- 
ed thereon,  might  have  been  set  aside,  but  would  not  be  void. 

The  principal  point  on  which  tlie  county  court  rendered  judges- 
meot  against  the  plaintiff,  was  the  alleged  irregularity  in  issuing 
the  execution.  The  judgement  was  for  fifteen  hundred  dollars, 
damages,  and  twenty  nine  dollars,  fifty-five  cents  cost.  The  debt- 
or having  been  out  of  the  state,  both  at  the  time  of  the  service 
of  the  writ,  and  at  the  time  when  judgement  was  rendered  there- 
on, and  not  having  any  notice  of  the  suit,  except  by  publication, 
DO  execution  could  lawfully  issue,  until  a  recognizance  was  taken 
from  the  plaintiff,  in  pursuance  of  the  statute.  The  statute  is,  that 
when  judgement  shall  be  rendered  by  default,  against  a  person 
who  has  not  had  personal  notice  of  the  suit,  execution  shalFnot 
issue,  until  the  plaintiff  shall  have  given  bond  by  way  of  recog- 
nizance in  double  the  value  of  the  estate,  or  sum  of  money  recov- 
ered, to  make  restitution,  &c.  The  bond  of  recognizance,  which 
was  taken,  was  in  the  sum  of  three  thousand  dollars  only.  The 
defendant  contends  thai  it  should  have  been  in  the  sum  of  three 
thousand  fifty  nine  dollars,  ten  cents,  double  the  amount  of  the 
damages  and  cost,  for  which  judgement  was  rendered  against  Jos% 
Phelps,  jr. 

If  the  views  of  the  defendant  were  correct  in  relation  to  the  re- 
quirements of  the  statute,  the  execution  which  issued  in  this  case 
would  not  be  void  ;  but  would  be  and  remain  good  against  all  per- 
sons until  set  aside  for  irregularity. 

In  Connecticut,  under  a  statute  similar  to  ours,  it  was  decided  in 
the  case  of  Marcy  vs.  Rtiss^  (I  Rootf  176,j  that  an  execution, 
issuing  in  a  case  like  the  one  under  consideration,  was  not  void  ; 
but  a  levy  on  lands  by  virtue  of  such  an  execution  conveyed  a 
good  title.  This  decision  is  recognized  as  law  in  that  state  by 
Chief  Justice  SwifU  in  his  digest,  (p.  154.)  The  case  of  John- 
son  vs.  Harvey^  (4  Mass,  483,)  under  a  like  statute  in  Massachu- 
setts, is  an  authority  to  the  same  effect.     The  cases  of  Farnham 

vs.  Morrisony{2  Ld,  Ray.  1 138  ;)  Johmon  vs.  La$cre^{Ld.  Ray* 

62 
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<3i^^i«"»  1469,  and  2  Strange,  785;;   Tovng  vs.  Shaw,  (1   D.  Chip^ 

1832.       224,)  show,  that  a  recognizance  may  be  good  at  common  law, 

PhejjJi     though  not  strictly  in  pursuance  of  a  statute.     This  recognisance 

Pwi«.      ^^^^  ^^^  ®"  adequate  and  sufficient  security  for  Jos,  Phelps,  jr., 

the  debtor  in  the  execution,  though  it  should  be  considered  as  not 

exactly  made  in  conformity  to  the  statute. 

But  we  are  strongly  inclined  to  believe,  that  this  recognizance, 
was  in  compliance  with  the  statute.  The  case  of  JDtxon  vs.  Dix- 
on,  (2  Bos.  fy  Pu!L  443,^  is  an  authority  for  the  construction 
contended  for  by  the  plaintiS. 

The  statute  of  James  L  c.  8,  provides,  that  no  execution  shall 
be  stayed  by  a  writ  of  error,  unless  the  person  in  whose  name  the 
same  shall  be  brought,  with  two  sufficient  sureties,  shall  be  bound 
by  recognizance  in  double  the  sum  adjudged  to  be  recovered  bj 
the  former  judgement. 

Id  the  case  above  mentioned  it  was  adjudged,  that  a  recogniz*' 
ance  entered  into  by  two  sureties;  without  the  principal,  and  also 
in  double  the  amount  of  the  sum  recovered  for  debt,  without  re- 
gard to  the  costs,  and  nominal  damages,  was  good  under  the  stat- 
ute ;  and  a  writ  of  error  with  no  other  recognizance,  than  the 
one  above  mentioned,  was  held  to  be  a  supercedeas  to  the  execu- 
tion. The  court  observed,  that  the  practice  had  been  invariably 
such,  without  objection,  and  it  was  too  late  to  overturn  it.  On 
another  ground,  the  court  would  have  felt  themselves  compelled 
to  reverse  this  judgement. 

The  defendant  is  a  stranger  to  the  title  ;  he  does  not  claim  un-- 
der  Jos.  Phelps,  jr.,  and  cannot  object  to  the  judgement  and  exe- 
cution. The  original  debtor,  for  aught  that  appears,  is  satisfied 
with  the  judgement,  with  the  issuing  of  the  execution,  and  with 
his  security  ;  and  why  should  the  defendantbe  permitted  to  make 
any  difficulty  between  the  plaintiff  in  this  suit,  and  the  person 
against  whom  he  recovered  jtidgement  ?  This  alone  was  sufficient 
to  induce  us  to  reverse  the  judgement  of  the  county  court.  The 
other  points  decided  were  principally  relied  on,  in  the  argument  ; 
and  it  was  necessary  for  us  to  decide  them,  if  the  defendant  at 
any  future  trial   should  connect  his  claim  with  the  title  of  Jos. 

Phelps,  jr. 

The  judgement  of  the  county  court  must 
be  reversed,  and  a   new  trial  granted. 
^llen  fy  H.  AdnniSj  for  plaintiff. 
Smalley  fy  Adams  and  Brown^  for  defendant. 
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Adhikistrator  of  John  Collard  vs.  Thaddeus  Tuttle.    CHiTTEKncir, 

,-      -^,  .  January  t 

(In  Chancery.)  1832. 

\Vber«one  hy  contract 'm  writing  had  bound  himself  to  convey  certain  lands  which  he 
had  bid  off  at  vendue, — it  was  held  in  a  bill  in  chancery  brought  by  tlie  other  con* 
trading  por^  to  compel  him  to  a  specific  performance,  or  to  pay  over  what  he  had 
received  on  the  sale  of  the  lauds,  that  the  statute  of  limitations  was  a  good  plea. 

But  in  auch  case  the  statute  does  not  begin  to  run  till  after  a  demand  made ;  and  after 
« great  lapse  of  time  it  will  be  presumed  that  such  demand  has  been  made. 

The  bin  alleged,  that  on  the  1 9th  day  of  November,  1806,  and 
Tor  some  time  before,  the  orator,  B.Boardman  and  A.  Welch, 
(both  of  whom  were  dead,)  owned  three  lots  in  Westford,  no.  40 
in  1  St  division,  containing  50  acres,  no.  49  in  3d  division,  contain- 
ing 100  acres,  no,  20  in  4th  division,  containing  75  acres,  all  be- 
longing to  the  right  of  David  Dickson  ;  that  at  a  vendue  known  as  / 
Hazeltine's  vendue,  on  the  25th  Nov.,  1805,  for  the  non  payment 
of  a  tax  of  two  cents  per  acre  on  lands  in  Westford,defendant  bid  off 
the  three  lots;  that  the  orator,Boardman  and  Welch,paid  defendant 
the  money  paid  by  him,  and  the  interest,  and  that  Tuitle  executed 
to  them  a  written  agreement  on  the  19tb  November,  1806,  stating 
ihat  be  had  bid  oflTthe  lots  In  t]uestion  at  the  vendue  above  men- 
tioned, on  the  25th  November,  1805  ;  that  the  orator,  Boardman, 
and  Welch  had  paid  him  the  amount  of  his  bids,  and  12  percent, 
insterest  thereon,  and  promising  to  release  to  them,  or  their  or- 
der, alt  the  title  he  had  acquired  by  his  bids,  provided  the  bids 
were  not  redeemed,  o^i  demand,  and  repay  to  them  the  money  re- 
ceived, if  the  land  should  be  redeemed,  or,  on  failure,  to  pay  all 
damages  sustained.  The  bill  further  stated,  that  the  land  was 
not  redeemed  ;  that  the  orator,  Boardman  and  Welch,  so  divided 
their  interest  in  the  lands,  that  lot  no.  49  was  assigned  to  orator ; 
that  TuUhy  on  the  17ih  February,  1807,  released  lot  no.  40  to 
one  Melvin  Barnes,  by  order  of  the  orator,  Boardman  and 
Welch  ;  that  Boardman  died  intestate  in  1825  ;  that  no  adminis- 
tration had  been  granted,  and  that  Welch  removed  to  parts  un- 
known many  years  since,  and  died  leaving  no  legal  representa- 
tives; that  Tuithy  on  the  21st  February,  1824,  without  the 
knowledge  or  consent  of  the  orator,  Boardman  or  WeIcl),conveyed 
said  lot  no.  20,  by  deed  of  warranty,  to  J.  Hobart,  and  received 
therefor,  $90,00;  that  the  orator  on  the  13ih  day  of  December, 
1826,  tendered  to  Tuttle^  to  be  executed,  a  quit-claim  deed  to  the 
orator,  of  lot  no.  49  ;  and  had,  as  had  also,  at  other  times,  both 
Boardman  and  Welch,  'requested  him  to  quit-claim  to  them  lots 
no.  49  and  20,  which  defendant  had  always  refused  to  do. 
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^  Jb^^HT"*'     Prayery  tliat  dereodant  might  be  decreed  to  quit-claim  to  orator^ 

1832.       for  bis  benefit,  and  that  of  the  representatives  of  Boardcnan  and 

ColUrd'Badmr. Welch,  all  the  right  and  title  he  acquired  to  lots  49  and  20,  by 

Tuttie.      virtue  of  said  vendue  purchase  ;  that  if  be  had  received  any  thing 

for  lot  no.  20,  he  might  be  decreed  to  pay  it  with  interest  to  the 

orator ;  or  that  he   might  be  decreed  to  quit-claim  to  orator  bis 

right  so  acquired  to  lot  49,  or  to  pay  its  value ;  and  for  general 

relief. 

The  defendant  pleaded  the  statute  of  limitations. 

Williams,  Chancellor,  delivered  the  opinion  of  the  Court. — 
The  hill  charges,  that  a  written  contract  was  made  by  the  defen* 
dant,  on  the  25th  day  of  November,  1805,  binding  him  lo  do  » 
specific  act,  viz.  to  deed  certain  lands  which  he  had  bid  off  at 
vendue,  if  they  were  not  redeemed,  and  he  acquired  a  title  there- 
to ;  or  to  pay  the  money  received  for  the  redemption,  if  they 
were  redeemed  ;  or,  on  failure,  to  pay  all  damages.  To  this  bill 
the  defendant  has  pleaded  the  statute  of  limitations. 

A  suit  at  law  to  recover  damages  for  the  breach  of  this  contract 
would  be  barred  in  six  years  iron)  the  time  the  defendant  was  re- 
quired to  perform  the  same,  and  neglected  so  to  do.  Courts  of 
Equity  are  bound  by  the  statute  of  limitations ;  and  it  is  regarded 
in  a  court  of  equity,  as  well  as  in  a  court  of  law,  as  running  upoa 
all  legal  titles  and  demands.  The  statute  does  not  in  terms  men-^ 
lion  equitable  demands ;  yet  equity  adopts  and  takes  the  same 
liiniiaiion  in  cases  that  are  analogous  to  those,  io  which  it  applies 
ut  law. — Stackhotue  vs.  Barnsiownj  10  Ves.  453.  Courts  of 
equity  regard  the  statute,  and  give  it  the  same  construction,  when 
the  cases  are  similar,  as  courts  of  law.  Hence  the  statute  of  lim- 
itations is  a  good  plea  in  bar  of  a  bill  of  equity,  as  well  as  of  a 
suit  at  law,  where  it  is  brought  for  a  legal  demand. 

In  the  case  now  before  us,  there  is  no  trust,  which  required 
length  of  time  for  its  full  execution,  nor  is  any  fraud  charged, 
which  was  undiscovered  until  within  the  period  of  six  years,  before 
bringing  this  bill ;  but  it  is  charged  that  a  contract  was  made  by 
(he  defendant,  which  could  have  been  enForced,  at  any  time  af^ 
icr  the  25th  day  of  November,  1 806,  either  by  requiring  a  specific 
»  peiTormancc.  or  by  an  action  at  law  to  recover  the  damages  sus- 

tained on  account  of  the  non-payment  of  the  same. 

The  plea  of  the  statute  of  limitations  must  be  allowed  in  thiscase^ 
as  it  is,  if  true,  a  full  defence  and  bar  to  the  orators  claim. 

But  as  no  cause  of  action  would  accrue  on  this  contract  either 
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at  law  or  equity,  until  a  demand  was  made  of  the  defendant,  so  tbe^Hj^s»i>*i' 
statute  of  limitations  would  commence  running  from  ibe  time  of      i832. ' 

the  demand.  CoUard^sadmr. 

Whether  the- orator  can  resist  the  presumption  that  such  de.  ^^^ 
mand  was  made  more  than  six  years  anterior  to  the  filing  this  bill, 
arising  from  tiie  great  lapse  of  time  since  the  defendant  could 
have  been  compelled  to  perform  bis  contract^  is  for  him  to  deter- 
mine, as  be  will  be  at  liberty  to  traverse  the  plea  }  but  the  plea 
roust  be  allowed. 

JlUen  and  Bailey  fy  Marshy  for  orator. 

Mams,  for  defendant. 


Adicinistb^tor  of  Benjamin  Setmoub  vs,  Robert  Beach  Chit 

AND  Martha  Miller.  T: 

A  letter  of  adminietralion  from  a  probate  court  signed  by  tbe  register,  or  a  certificate 
of  adminifltration  attested  by  the  register,  is  suflicient  and  proper  evidence  to  show 
that  the  person  named  therein  has  been  appointed  administrator. 

Where  an  officer  levying  an  execution  on  land  did  not  state  in  his  return  that  the  ap- 
praisers were  resident  i>i  the  town  where  the  land  was  situated, — it  was  held  that  the 
levy  was  not  thereby  void,  the  officer  haying  pursued  a  form  which  had  been  long 
followed  and  extensively  practised  upon. 

In  an  action  of  ejectment,  by  oiie  who  claims  under  the  levy  of  an  execution,  against 
one  who  holds  under  a  deed  from  the  execution  debtor,  made  prior  to  the  levy,  such 
debtor  cannot,  by  reason  of  interest,  be  a  witness  for  the  plaintiff  to  prove  that  the 
conveyance  to  the  defendant  was  fraudulent 

But  the  plaintiff,  though  he  sues  as  administrator  of  tiie  levying  creditor,  may  render 
the  witness  competent,  by  discharging  him  from  any  Ilabilily  on  the  judgement,  which 
might  arise  in  case  the  plainti^"  failed  to  recover. 

And  a  witness  under  such  circuosstances  is  not  disqualified,  on  the  ground  of  public 
policy,  from  impeaching  the  validity  of  his  conveyance. 

Tbis  was  ejectment  for  a  house  and  lot,  in  tbe  village  of 
Hinesburgh.  Plea,  not  guilty^  and  trial  by  jury.  To  support 
the  issue  on  his  part,  the  plaintiffoflered  in  evidence  a  letter  of  ad- 
ministration issued  from  tbe  office  of  tbe  probate  court  in  the  dis* 
f  rict  of  Addison.  The  defendants  objected  to  the  admission  of  the 
samei  because  it  waa  signed  by  the  register  only,  and  not  by  the 
judge  of  probate ;  and  also  because  it  did  not  appear  to  have  been 
recorded.  The  court  overruled  the  objection,  and  the  paper. was 
admitted.  The  plaintiff  also  offered  a  'certificate  of  his  appoint- 
ment as  administrator,  signed  by  tbe  register  ;  to  which  defen- 
dants objected,  as  being  improper  and  insufficient  evidence  of  the 
fact ;  but  the  court  overruled  the  objection,  and  the  paper  was 
admitted.     The  plaintiff,  in  order  to  prove  title  in  his  intestate^ 
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CHrrTENDBiroSered  in  evidence  the  record  of  a  levy  of  an  execution,  in  favor 
1832.  '     of  the  latter  against  one  Lawrence,  upon  the  premises  in  question, 
Seymour'* iidm'"^'^®  on  4lie  30th  day  of  May,  A.  D.  1820,   which   was  as  fol- 
D     l'\  X    lows: 

Beach  etal.  »»        »  -.^ 

**  Chittenden,  ss.     Hinesburghy  May  30,  A.  I).  1820. 

Know  all  mem  hy  these  presents,  That  I,  John  Norton,  con* 
stable  of  Hinesburgh,  within  and  for  the  county  of  Chittenden,  by 
virtue  of  an  execution  within  mentioned  to  me  directed,  having 
first  made   demand  of  goods  or  chattels  to  satisfy  the  same,  to- 
gether  with  my  fees,  and  none  being  shewn  to  me,  or  found  within 
my  precinct,   by  direction  of  Benjamin  Seymour j  the   creditor 
within  named,  did,  at  Hinesburgh,  in  said  county,  on  the  30th  day 
of  May,  of  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty,  levy  this  writ  of  execution  on  a  certain  piece  or  parcel  of 
land,  shown  unto  me  by  said  Seymour^  as  the  property  of  Harvey 
H.  Lawrence,  the  within  named  debtor,  situate,  lying  and  being 
in  Hinesburgh  aforesaid,  and  bounded  and  described  as  follows ; 
[Here  the  premises  are  particularly  described.]     And  afterwards 
to  wit,  at  Hinesburgh  aforesaid,  on  the  day  and  year  last  aforesaid, 
I  caused  the  same  land,  with  the  appurtenances,  to  be  appraised 
by  William  B.  Marsh,  Jedediah  Boynton,  and  Mitchell  Hinsdeli, 
good  and  lawful  free-holders  of  the  vicinity,  chosen,  appointed, 
and  sworn,  as  the  law  directs,  who,  on  oath,  have  appraised  the 
same  at  three  hundred  dollars  ;  which,  after  deducting  the  legal 
cost  thereon  arising,  as  stated  in  the  bill  hereunto  annexed,  leave 
two  hundred  and  ninety  dollars  and  fifty  seven  cents,  to  apply  on 
this  execution.     And  on  the  same  day  and  year  last  aforesaid,  I 
caused  the  said  writ  of  execution,  together  with  roy  return  there- 
on, to  be  recorded  in  the  town  clerk's  office  of  Hinesburgh  afore- 
said, and  also  to  be  recorded  in  the  office  of  the  clerk  of  Addison 
county  court.     In  witness  whereof  I  have  hereunto  subscribed  my 
hand  and  affixed  my  seal,  the  year  and  day  above  mentioned. 

John  Norton,  constable.** 
To  this  record  the  defendants  objected.  1st.  Because  it  did  not 
appear  that  the  officer  made  any  sufficient  previous  demand  of 
money,  goods  or  chattels,  to  satisfy  the  execution.  2nd.  Be- 
cacse  the  manner  in  which  the  appraisers  were  appointed,  did  not 
sufficiently  appear,  and  because  it  did  not  appear  that  they  were 
resident  in  the  town  where  the  estate  was  situated.  These  ob- 
jections were  ovei  ruled  by  the  court,  and  the  record  of  the  levy 
was  admitted.  The  defendants  then  offered  to  prove  by  parol 
that  the  officer  did  not  milke  any  previous  demand  upon  the  debtor 
of  money,  goods  or  chattels,  to  satisfy  the  execution  ;  but  the  evi« 
dence  was  rejected  by  the  court.  They  also  gave  in  evidence  a 
deed  of  the  premises,  from  La  wrence,the  judgement  debtor,  to  the 
defendant,  Beach^  dated  September  lOtb,  and  recorded  Septem- 
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ber  I3ili,  1818,  previous  to  the  levy  or  attachment  in  favor  of  the  ^°jj^^^"*''^ 
intestate.     This  conveyance  was  successfully  impeached  by  the       1832. 
plaintiflfby  proving  that  (he  same  was  fraudulent  as  against  theseymour'sadin 
creditors  of  Lawrence,  and  that  the  intestate  was  then  a  creditor,  Beach'etai^ 
for  the  same  debt  on  which  the  judgement  and  execution  afore- 
said were  founded.     The  witness  to  prove  the  fraud,  was   Law- 
rence himself,  to  whose  competency  the  defendants  objected  ;  but 
the  objections  were  overruled  by  the  court,  and  the  witness  was- 
admitted.     The  defendants  being   proved  to  be  in  possession  at 
the  commencemetit  of  the  action,  the  jury  returned  a  verdict 
for  the  plaintiff,  and  judgement  was  rendered  thereon.     To  the 
several  decisions  aforesaid  the  defendants  excepted.     Whereup- 
on the  cause  was  removed  to  this  Court. 

Mr.  Adams ^Jor  the  defendants. — 1st.  Harvey  H.  Lawrence 
was  improperly  admitted  to  testify  as  a  witness  in  the  cause.  He 
was  directly  interested.  He  was  in  eflfect  paying  a  debt  to  the 
amount  of  tlie  levy  by  his  own  evidence.  If  he  could  avoid  the 
previous  deed,  then  Lawrence's  debt  was  paid.  If  he  could  not^ 
then  Seymour  would  be  entitled  to  his  alias  execution. — Bland 
vs.  Ansley^  2  JYewRep.  331.  It  is  against  the  policy  of  the  law 
to  allow  any  one  to  impeach  his  deeds.  The  interest  of  panics 
would  be  in  the  utmost  jeopardy  if  after  having  executed  a  deed 
the  maker  could  impeach  it.  The  acknowledgement  of  a  deed  is 
matter  of  record,  and  the  parly  ought  not  to  be  allowed  to  contra- 
dict it. 

2nd.  The  proof  of  plaintiff's  authority,  as  administrator,  was 
not  sufficiently  made  out.  Plaintiff's  authority  in  this  case  was 
matter  of  tide,  and  the  power  under  which  he  acted  should  have 
been  shown.  It  is  like  the  case  of  a  conveyance  to  the  party 
when  the  original  must  be  shown.  In  other  cases  secondary  evi- 
dence may  be  admitted  ;  but  here  the  original  was  necessary. 

3rd.  The  levy  of  the  execution  was  void.  Firstly.  It  does 
not  appear  that  the  officer  made  any  demand  of  the  debtor  of  the 
damages  and  cost  in  the  execution.  The  statute  is  imperative, 
that  such  demand  shall  be  made,  and  it  is  oi%  on  the  refusal  of  the 
debtor  to  pay,  that  his  property  can  be  taken.  Secondly.  It  does 
not  appear  that  the  officer  made  any  application  to  the  debtor  to 
appoint  appraisers.  The  law  gives  to  debtors  as  a  high  privilege, 
the  right  to  appoint,  at  least,  one  of  the  appraisers,  and  it  can 
never  be  taken  from  him.  It  was  so  ruled  in  the  case  of  Stanton 
vs.  Bannister,  2  Ft.  Rep.  464.     Thirdly.  It  does  not  appear  by 
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tnriTTKNDKBrthe  officer's  return,  in  what  noaoner  the  appraisers  were  appointed 
Ts^?'     or  sworn.     In  legal  proceedings  which  divest  persons  of  their 

Seymour's  admP'*^P^''^y»  '^  '^  neccsssry  that  ihe  utmost  provisions  of  the  law  are 
^**  complied  with.  It  is  not  sufficient  for  the  officer  to  assert  that  he 
has  proceeded  legallv :  he  is  to  set  forth  in  detail  what  he  has  done» 
and  the  court  will  determine  upon  its  legality.  Nothing  can  be 
presumed.  Nothing  can  be  taken  by  intendment.  Plaintifi  must 
show  a  strict  compliance  with  all  legal  requisites.  Whatever  is 
required  of  the  officer  must  appear  substantially  in  his  return  ; 
otherwise  his  proceeding  is  irregular.  Fourthly.  It  does  not  ap  • 
pear  that  the  appraisers  were  free-holders  of  the  same  cotoit.  The 
law  requires  not  only  that  they  must  be  of  the  vicinityi  but  also  of 
the  town.  This  is  another  of  the  requisites  that  the  statute  makes 
essential.  The  officer  does  not  give  their  residence,  and  the 
Court  cannot  presume  it. 

Thompson  and  Sawifer^  for  plaintiff.^^l.  The  character  in 
which  the  plaintiff  sues  is  admitted  by  the  plea.  Where  an  executor 
or  administrator  brings  an  action  in  his  representative  capacity,  he 
makes  profert  of  the  letter  of  administration  ;  and  if  the  defendant 
means  to  dispute  his  right  to  sue  in  the  representative  character 
which  he  assumes,  he  must  do  so  by  plea  ra  abatement,  and  can- 
not make  the  objection  under  the-plea  of  the  general  issue,or  any  oth- 
er plea  in  bar.  Such  plea  puts  in  issue  the  cause  of  actk>n  merely, 
and  not  the  character  in  which  the  plabtid  sues. — 7  Mod.  Rep. 
141  ;  1  Sound.  275.  no.  3  ;  1  5(rM:.285;  2  Ld.  Raymondj 
824  ;  8  East's  Rep.  187  ;  2  Esp.  JV.  P.  C.  664.  And  there- 
fore the  introduction  of  the  evidence  objedted  to,  was  unnecessary, 
and  the  inquiry  about  it^  admissibility*  Superfluous. 
^  2.  But  if  pleading  the  general  isstie,  be  not  an  admission  of  the 

character  in  which  the  plaintiflT  sues,  the  letter  of  administration 
is  sufficiently  proved.  The  administrator  is  appointed  by  the  probate 
court ;  but  the  signature  of  the  register  is  the  proper  evidence 
of  such  appointment.  He  is  made  the  certifying  officer  of  the 
probate  court,  and  his  powers,  and  duties  are  identical  with  those 
of  a  clerk  of  the  coun^  or  Supreme  Court.  And  the  certificate 
given  in  evidence  is  expressly  made  evidence  by  the  statute, 
p.  333. 

3.  The  levy,  except  in  one  immaterial  particular,  corresponds 
with  the  form  given  in  the  appendix  to  JVath,  Chipfnan's  Rep.  p. 
264,  a  form  which  has  been  pursued  and  sustained  in  this  state 
nearly  forty  years.     Some  decisions  made  in  Massachusetts  and 
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New-Hampshire)  in  regard  to  the  levy  of  executions,  require  iheCHiTTsvosir 
officer  to  slate  every  step  taken  speciBcally,  and  hold  that  oo  gen-     '^T^.^' 
eral   expressions  can   dispense   with   such   specific    statement.^ ; — r 

,  ,  .      ,  ■  Seymour  d  adm 

Those  decisions  are  not  hinding  here  :  it  would  be  asking  quite  vs. 
too  much  of  this  Court,  to  defer  implicitly  to  their  authority  ia 
regard  to  the  requisitionsof  a  statute  of  our  own.  Possibly,  the 
superior  wisdom  and  learning  of  the  present  day-^were  the  valid- 
ity of  this  levy  an  original  question — might  reject  principles  which 
were  established  by  Judge  CMpman,  and  which  have  been  ac^ 
quiesced  in  by  our  courts  and  most  eminent  jurists  for  so  long  a 
period.  But  the  long  continued  acquiescence  in  this  mode  of 
levying  executions  proves  that  no  practical  inconvenience  has  re- 
sulted from  it.  On  the  other  hand,  to  hold  the  levy  in  the  pres- 
ent case  invalid,  would  endanger  every  title  in  the  state  similarly 
situated,  disturb  immense  interests,  and  produce  consequences  of 
a  magnitude  that  no  man  can  anticipate,  though  any  man  can  see 
that  they  would  be  of  a  most  disastrous  character.  To  restore 
symmetry  in  the  law,and  haimony  with  the  decisions  in  other  states, 
would  be  benefits  too  slight  and  unsubstantial  to  justify  the  Court  in 
disturbing  the  settled  law  of  the  land  on  this  subject.  And,therefore, 
it  is  conceived  that  the  validity  of  this  levy  is  uo  longer  a  questio 
vexaiu.  The  levy  states  that  the  ofiicer  demanded  ''  goods  and 
chattels,"  instead  of  '*  money^jgoodSpAnd  chattels."  As  Chip- 
$nan*9  form  did  not  req]||ff^Q^^q^|B^||^  be  stated,  a  defective 
statement  of  it  is  immj 

4.  The  witness,  Laikren(^v^s^j|tt|ttjt  admitted  to  prove  his 
sale  to  Beach  fraudulafjji^iiw^lilS'^^  The    authority 

o(  Walton  vs.  Shellyiil  Term  Ra^^^(lhsiS  heea  repeatedly 
overruled  by  the  En^blUURfi  Aia  ^^ressly  denied  in  this 
state. — Nichols  vs.  Holgkl^^iigaL2^ri!^  140, 

Williams,  J.,  delivered  the  opinion  of  the  Court. — The  ob- 
jections taken  at  the  trial  to  the  evidence  ofiered  to  prove  that 
the  plaintifiT  was  administrator,  were  manifestly  groundless.  The 
letter  of  administration  from  the  probate  court  signed  by  the  re- 
gister, or  the  certificate  of  administration  attested  by  the  register, 
were  either  of  them  sufficient  and  proper  evidence  for  that  pur- 
pose. The  first  section  of  the  probate  act  makes  the  certificate  of 
administration,  attested  by  the  register,  legal  evidence,  and  as  ef- 
fectual as  the  letter  of  administration  made  out  in  due  form. 
Moreover,  it  was  decided  in  the  case  of  Clapp  Vs.  Seardsleyy  1 
Vt.  Rep.  151,  that  under  the  general  issue,  the  defendant  cannot 

63 
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CBiTTBiiDEif  deny  ihe  representative  character  of  n  plaintiff  who  sues  as  ftdinin- 

January,  *  * 

1832.  istrator. 
Seymour's  aiim  The  objections  also  which  were  taken  to  the  levy  of  the  execu- 
B  ?'  t  1  ***^"  ^QtQ  properly  overruled.  The  levy  appears  to  be  in  the 
form  given  by  Judge  Chipman  in  his  reports,  published  in  1793, 
which  has  been  generally  adopts  by  officers  in  this  state  in  ma- 
king their  returns  of  levies  of  executions  on  real  estate ;  and  aitbeqgh 
it  has  frequently  been  intimated,  that  if  it  was  a  form  reetently 
adopted,  it  might  not  stand  a  strict  scrutiny,  yet  it  has  always 
been  decided  to  be  good,  both  in  the  courts  of  our  own  state,  and 
in  the  circuit  court  of  the  United  States.  It  cannot  now  be  over- 
turned without  disturbing  the  title  of  much  real  estate,  holden  un- 
der levies  made  in  this  form.  The  statute  in  relation  to  levyii^ 
executions  on  real  estate,  which  was  in  force  when  that  form  was 
published,  is  essentially  the  same  as  the  one  now  in  operation,  and 
in  the  particular,  where  it  is  said,  this  levy  is  defective,  viz,  in  not 
specifying  that  the  appraisers  were  of  the  vicinity  in  the  town 
where  the  estate  levied  on  was  situate,  the  direction  of  the  statutes 
were  precisely  the  same  then  as  now.  As,  however,  it  is  an  ac- 
knowledged principle,  repeatedly  recognized  by  the  decisions  of 
courts,  that  to  divest  the  title  of  a  debtor  in  his  real  estate,  and 
vest  it  in  his  creditor  by  the  levy  of  an  execution,  the  officer  who 
makes  the  levy  must,  in  his  return,  specifically  set  forth  a  suIk 
stantial  compliance  with  all  the  requisites  of  the  statute,  it  is  evi- 
dently unsafe  to  rely  any  longer  on  this  form  ;  but  those  forms  of 
return  should  be  adopted  wliich  set  fonh  a  compliance  with  the 
requirements  of  the  statute  in  every  essential  particular. 

Another  question  arises  in  this  case,  whether  Harvey  H.  Law- 
rence was  properly  admitted  as  a  witness  in  behalf  of  the  ptaintiff. 
It  has  been  contended  by  the  defendant,  that  he  was  directly  in  in- 
terest in  the  event  of  this  suit,  and  that  it  was  against  the  policy  of 
tlie  law  to  admit  any  one  to  impeach  his  own  deed. 

On  the  ground  of  interest,  we  think  the  witness  offered  ought 
to  have  been  rejected ;  and  on  that  account  a  new  trial  must  be 
granted. 

The  plaintiff  on  the  trial  was  seeking  to  recover  the  title  and 
possession  of  a  piece  of  land  which  he  had  taken  on  an  execution 
to  satisfy  a  debt  due  to  him  from  the  witness.  If  he  failed  to  re- 
cover, and  obtain  satisfaction  of  his  execution  by  the  levy  on  the 
land  in  question,  he  could  resort  to  a  scire  facias,  and  obi  \'\n  an  ex- 
ecution for  the  debt  against  the  wimess.  It  is  apparei.',  that  the 
witness  was  directly  interested  to  hnvc  tho  plaintiff  recov'er  in  this 
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suit ;  and  ibtis  have  his  debt  agninst  the  witness  satisfied.     If  tho^HiTTsiiDXH 
land  in  reality  belooged  to  the  defendant,  it  was  clearly   for  the      Ts^' 
advantage  of  ttw  witness  to  have  the  plaintiflf  obtain  a  satisfactiong^^j^j^^^^^gi 
of  baa  debt  from  that  land.  „     ^\  , 

It  has  beeo  urged,  bowever,  that  as  the  defendant  claimed  tbe 
land  by  a  deed  of  warranty  from  the  witness,  tbe  witnesa 
waaiodiSerent,  as  between  the  plaimifF  and  defendant,  and  that 
his  interest  was  balanced.  This  depends  upon  tbe  consideraiioOy 
whether  the  witness  can  be  made  liable  to  the  defendant  on  his 
covenant  of  warranty,  if  the  plaintiff  recover  in  this  suit.  It  is  ve- 
ry clear,  that  if  the  witness  is  subject  to  an  action  on  tbe  covenant 
it  wiU  be  on  tbe  gronnd  alone  that  the  defendant  is  evicted  from 
the  premises,  and  not  from  the  fact  that  a  recovery  was  iiad 
against  tbe  defisodant  on  the  testimony  of  the  witness,  as  has  been 
contended,  h  cannot  be  alleged  as  a  breach  of  bis  covenant, 
nor  can  it  be  given  in  evidence  in  any  action  thereon,  that  the 
witness  testified  in  the  trial  of  an  action  of  ejectment,  in  wbich  the 
vaKdity  of  bis  deed  was  questioned. 

I  think,  however,  that  the  witness  cannot  be  made  liable  on  the 
covenants  contained  in  Ihs  deed  to  tbe  defendant,  in  consequence 
either  of  tiie  levy  of  the  execution  of  the  plaintiff,  or  of  the  plain- 
tiff's  recovermg  in  this  action,  if  he  should  eventually  recover, 
even  though  such  recovery  should  be  had  on  the  testimony  of  the 
witness.  At  tbe  time  of  this  conv<*yance,  the  witness  was  the 
lawful  owner  of  tlie  land  in  question;  and  had  a  good  title  to  the 
same,  which  he  could  lawfully  convey  to  any  one,  who  did  not 
unite  with  him  in  an  attempt  to  defraud  his  creditors.  Tbe  witness, 
therefore,  could  not  have  been  subjected  to  an  action  at  the  suic 
of  the  defendant,  if  the  plaintifi  should  succeed  in  recovering  in 
this  case,  by  proving  that  the  defendant's  deed  from  tbe  witnesa 
was  fraudulent. 

The  authorities  clearly  show  that  in  an  action  brought  by  tbe 
owner  to  recover  damages  for  taking  property  in  execution  as 
the  property  of  another,  the  debtor  in  the  execution,  for  whose 
debt  the  property  was  levied  on,  is  a  competent  witness  for  the 
claimant,  ahhough  he  may  claim  by  a  sale  from  the  witness  ;  but 
is  not  a  witness  for  the  defendant  in  such  action,  whether  he  is 
the  creditor  in  the  execution,  or  the  sheriff  who  levied  the  same. 
The  case  of  Guldings  vs.  Canjietd,  4  Con.  482,  may  be  referred 
to  as  establishing  the  former  position,  and  the  case  of  Bland  vs. 
Aiishy,  2  JVeiu  Rep.  3^1,  the  latter. 

The  witness  was  directly  interested  in  favor  of  the  plaintSfl^  mr 
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CHirTENDCfi,  tie  would  be  immediately  liable  in  case  the  plaintifi  failed  to  re- 

1832. '     coirer.     This  was  not  balanced  by  any  liability   which  he  could 

Seymour's  admbe  under  to  the  derendant,  as  the  defendant  had  no  claim  against 

Deach%t  ai    ''""  °"  ^'^^  covenants  of  his  deed,  although   the  plaintiff  should 

successfully  impeach  it  on  the  ground  of  fraud  between  defendant 

and  the  witness.     Without  adverting  to  the  other  ground  taken 

by  the  defendant's  counsel,  we  are  of  opinion  that  the  witness  was 

improperly  admitted  to  testify  on  behalf  of  the  plaintiflT,  and 

There  must  be  a  new  trial. 

This  cause  was  again  tried  at  the  county  court  in  Cbittendei> 
county,  March  term,  1831,  Williams,  J.  presiding.  The  same 
question  in  relation  to  tlie  right  of  the  plaintiff  to  sue,  and  his  title 
under  the  levy,  was  again  raised  and  decided  in  favor  of  the  plain- 
tiff. Harvey  H.  Lawrence  was  again  offered  as  a  witness  to 
show  the  deed  to  have  been  executed  without  consideration,  hav- 
ing been  discharged  from  his  interest  in  the  suit  by  the  plaintiff. 
The  release  from  the  plaintiff,  by  which  his  interest  was  discharg- 
ed, was  admitted  lo  be  in  every  respect  regular,  if  the  plaintiff  had 
any  authority  to  execute  such  a  one,  as  would  render  the  wit- 
ness competent. 

The  defendants  objected  to  the  admission  of  the  witness,  con- 
tending that  the  plaintiff  as  administrator  could  not  djscliarge  the 
witness ;  but  that  he  would  still  remain  liable  to  the  lieirs  of  the 
intestate  ;  and  further,  that  it  was  against  public  policy  to  permit 
a  witness  to  impeach  his  own  deed  on  the  ground  of  fraud,  op 
a  want  of  consideration.  The  objections  were  overruled,  and  the 
witness  admitted.  Exceptions  were  taken  to  the  decision  of  the 
county  court  ;  and  a  verdict  having  been  rendered  for  the  plain- 
tiff, the  cause  again  came  before  the  Supreme  Court  in  Chitten- 
den county,  January  term,  1832,  for  a  hearing  upon  the  excep- 
tions, and  was  argued  by  Mr.  Mams,  for  the  defendants,  and  by 
Messrs.  BaUey  and  Marshy  for  the  plaintiff. 

Williams  J.,  delivered  tlie  opinion  of  the  Court. — The  ques- 
tions as  to  the  letter  af  administration,  and  the  certificate  of  the 
register  of  probate,  to  show  the  right  of  the  plaintiff  to  sue,  and 
also  the  validity  of  the  levy  of  the  execution,  under  which  he 
claims  title,  were  considered  and  decided  at  the  last  term  of  this 
Court.  It  was  also  decided  at  the  same  term,  that  Lawrence  was 
not  a  competent  witness  for  tlie  plaintiff,  as  he  was  debtor  to  him  ; 
aad  the  effect  of  his  testimony  would  be  to  pay  his  own  debt  with 
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tbe  property  of  the  defendant ;  and  the  interest  arising  from  this,  c;"ittki«i>e^ 
was  not  counterbalanced  by  any  liability  which  be  was   under  to       1832. 
the  defendant,  in  consequence  of  his  deed  to  him.  Seymour  sadm 

This  decision  was  made  solely  on  the  ground  that  the  witness  jje^Jjf '^t  ^j 
was  interested  in  the  event  of  the  suit,  without  adverting  to  the 
question  which  has  been  raised  on  this  argument. 

It  is  not  contended  but  that  the  release  was  properly  executed, 
and  that  if  an  administrator  can  discbarge  the  interest  of  a  witness, 
in  a  case  similar  to  the  one  under  consideration,  this  witness  was 
discharged  from  his  interest. 

The  only  liability  which  the  witness  was  under  was  this ;  that 
if  the  execution  was  not  satis6ed  by  the  levy,  he  would  be  subject 
to  another  execution  for  the  amount  unsatis6ed  by  the  levy.  To 
obtain  this,  a  scire  facias  must  be  brought  by  the  personal  repre- 
sentatives of  the  deceased,  who  have  the  control  of  all  the  person- 
al assets  including  all  debts  due.  The  administrator,  therefore, 
was  tbe  only  person  who  could  discharge  the  witness  from  the  debt 
due  to  the  estate.  A  discharge  from  the  heirs  would  have  been 
wholly  ineffectual.  The  release  from  the  plaintiff  was  amply 
sufficient  to  discharge  the  debt,  and  to  extinguish  any  interest 
which  Lawrence  had  in  the  present  suit.  Considering  that  the  wit- 
ness was  discharged  from  any  interest  in  the  event  of  the  suit,  the 
only  question  remaining  is,  whether  there  is  any  rule  of  law  found- 
ed on  considerations  of  public  policy  which  should  exclude  this, 
or  any  other  witness,  similarly  situated,  from  testifying  to  tiie  facts 
which  he  was  called  on  to  prove. 

In  general,  all  persons  of  sufficient  discretion  to  know  the  obli- 
gation of  an  oath,  of  sufficient  religious  belief  to  feel  its  obligation, 
and  who  are  not  infamous,  nor  interested  in  the  event  of  a  suit,  are 
admissible  as  competent  witnesses. 

This  is  the  general  rule,  and  there  should  be  no  departure  from 
it,  except  in  a  case  of  evident  necessity.  Ifwe  resort  to  consid- 
erations of  public  policy  in  determining  who  shall,  or  shall  not,  be 
admitted  as  witnesses,  it  ought  surely  to  be  in  a  case  where  the 
propriety  of  it  is  so  obvious  and  apparent,  that  the  mind  is  irresis^ 
tibly  impressed  with  the  necessity  of  such  resort,  to  justify  a  de-* 
parture  from  the  known  and  established  rule. 

In  the  present  case,  we  can  see  no  reasons  at  all,  arising  either 
from  propriety,  or  the  interest  of  the  public,  which  requires  such  a 
departure.  So  far  as  regards  the  witness,  or  the  parties  to  a 
transaction  like  the  one  in  controversy,  the  impropriety,  and,  I 
may  add,  the  immorality,  consists  in  their  being  parties  to  a  fraud- 
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*'"ji^J^^''*'^'' ulenl  iran^aelioo,  and  not  in  (heir  discloaiogil  in  acouitof  jti$uce. 
1C32.       And  tliQ  public  imor^st,  il  it  has  any  claim,  roquires  that  the  truth 
>Se>mour'sJ7iiiShould  ai  nil  times  be  disclosed,  wberc  a»y  such  transidctiou  ia  the 
Rouch*Jt  ui.   subject ol  or>quiry  in  a  court  of  jusiice. 

Xfaere  can  be  no  ground  for  the  diuiiictiQi)  which  ha&  been 
urged,  that  the  grantor  may  be  a  witness  to  supyiori  a  deed,  bui 
not  to  defeat  it.  Indeed,  if  i«€i  were  at  hberty.  judicially,  to  Legis- 
late 00  this  subject,  we  should  be  a>or^  disposed  to  reject  him, 
wlieu  called  for  the  former  purpose,  thaA  for  the  latter ;  aa'all  ex* 
perience  shows  that  fraudulent  grantors-  aire  much  more  diaposcMi 
to  shape  ibeir  teisiimony  lo  establish,  rather  than  to  defeat,  a  deed 
executed  to  defraud  tl)eif  creditors. 

The  dangers  which  bnvet  besea  suggested  from  tlios  achutiing 
Witnesses  exist  only  id  the  imaginatkoa.  They  assume  as  (heir 
basis,  that  the  grantor  becomes  dis5atisfie<d  with  the  grantee,  aod 
is  disposed  by  perjury  and  fraud  to  defeat  his  title.  Whereas,  bb 
disposition  is  usually  the  other  way.  But  we  caniK>t  guwd  against 
attempts  of  this  kind  by  any  legislative  or  judicial  determination. 
All  persons  are  liable  to  beiajured  by  perjury  ;  but  so  weli  cal- 
culated is  our  radnner  of  trial  to  elicit  the  truth,  thai  the  attaoipt 
to  injure  in  this  way  ia  usually  frustrated,  aa<t  petrjury  and  fraud 
are  generally  met  by  destroy  iag  the  credit  of  tba  pefjured  wiloess^ 
or  by  contradicting  bis  testimony. 

The  authorities  upon  this  subject  are  certainly  very  conclusive. 
In  the  case  of  Title  vs.  Gre^eii,  2  L^rdRay.  1008,  it  wasdeci* 
ded,  that  a  man  who  conveys  land  may  be  a  witaess  to  prove  that 
he  has  no  title,  AUhoiugl)  some  doubts  upon  this  question  were 
expressed  by  Judge  SewdU  in.  the  case  of  Storer  vs^  BaUon^  (B 
Mass..  441,^  yet  after  acgument  and  consideration  it  was  decided 
by  the  Supreme  Court  of  Massachusetts,  in  tlie^case  of  looker  vs. 
Hayne$y{  1 1  Mas*.  498,)  that  the  graalor  of  a  deed>not  being  inter* 
eslfid  in  the  event  of  the  snit^  is  a  competent  witness  ta  skew  that 
the  deed  was  fraudulent.  A  decision  precisely  similar  was  made 
by  the.  Stopreme  Court  of  the  siato  of  New*York  in  the  ease  of 
Jaeln^n  ex  dent.  Miqses  vs.  Fifost  and  Hajfy  (6  Jains,  1^&-) 
And  the  case  from  4  Con.  482,  before  referred,  to,  is  to  the  same 
eftect. 

Tt>e  majiinxfrom  the  civil  law,  that  a  witness  cannot  he  permit- 
ted to  alkge  his  own  turpitude,  or  to  disprove  an  ins^rusieni  to 
which  he  is  a  paity  or  witness,  has  long  ceased  to  be  recognized, 
ex.cept  in  a  particular  ease.  It  will  be  seen,  than  to^adopt  it  to>the 
eiuent  contended  for,  wouhl  exclude  tlw  subscribing  witaess  to  a 
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will  or  deed,  us  well  as  ihe  mafiisiracc  who  takes  iho  tioknowl'-  Chittewukn, 

,  January, 

edgement ;  and  would    cifectiially   slim  out  all  testimony,  which       1832. 
would  tend  to  elucidate  the  facts  and  circumstances  attending  lliescymour'aadm 
execution  of  the   instrument.     It  is  suflicient  to  say  that  such  a  ,,     f"^-     , 

'  Deacii  et  al. 

rule  has  not  and  cannot  be  adopted.  r 

We  are  aware  of  the  decision  in  the  case  of  FValton  ?s.  SAc//y, 
(1  Term  Rep.  296,^  which  has  been  50  much  pressed  and  insist- 
ed upon  in  the  argtiment  of  this  case.  It  will  be  observed,  how- 
ever, that  if  the  doctrine  of  that  case  was  recognized,  it  only  ap- 
plies to  the  party  to  a  particular  kind  of  written  instrument,  viz. 
negotiable  notes,  and  never  has  been  extended  further.  Both  in 
Massachusetts  and  New- York,  where  the  law  of  that  case  has  been 
fully  adopted,  it  has  not  been  considered  as  applicable  to  a  case 
similar  to  the  one  under  consideration  ;  but  from  the  cases  before 
referred  to,  decided  in  those  states,  it  appears  that  in  regard  10 
deeds  a  rule  different,  and  similar  to  the  one  we  establish  in  this 
case,  has  been  adopted. 

Of  the  case  of  Walton  vs.  Shelly  it  may  be  remarked,  that  it 
was  an  anomaly  in  the  law  of  evidence — short  lived  in  England — 
not  recognized  in  this  state,  but  expressly  rejected  in  the  case  of 
Nkhols  vs.  Holgate  et  al.  (2  Aik.  138.; 

Whether  the  case  of  JVichoh  vs.  Holgate  et  al.  would  now  be 
overruled  or  recognized,  or  whether  it  ever  will  be,  it  is  not  for  mo 
to  say.  But  I  presume  it  will  not  be  overruled  until  a  case  is  pre- 
sented which  directly  requires  that  it  should  be  reviewed,  and  the 
court  upon  due  deliberation  sliould  find  the  law  to  be  otherwise 
than  it  was  considered  to  be  in  that  case.  We  are  not  now  re- 
quired to  review  or  reverse  that  decision.  •» 

Tlie  judgement  of  the  county  court  must  be  affirmed. 
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chittkndrn,  Hrman  Lowrt  VS.  Ira  Cadt,    and  Heman  Lowrt  m.  Thad- 

January, 
1832.  DEUB  TUTTLE. 

In  an  action  by  an  officer  against  the  bailees  or  receiptors  of  property  attached  by  him, 
it  is  not  necessary,  in  order  to  prove  the  attachment,  to  produce  the  original  writ ; 
I^Blhe  fact  may  be  proved  by  other  evidence  ;  and  the  receipt,  itself,  if  ooe  has 
been  taken,  is  the  appropriate  and  proper  evidence. 

A  receipt  for  property  taken  on  an  attachment  is  considered  so  far  conclusive  between 
the  parties,  that  the  person  exeMttiog  the  same  is  not  permitted  to  deny  the  attach- 
ment in  a  suit  brought  against  him  on  the  receipt 

An  exemplified  copy  of  a  judgement  is  the  legal  and  proper  evidence  to  proye  the 
same  :  neither  docket  minutes  nor  record;s  should  be  received,  unless  there  be  very 
strong  reasons  for  dispensing  with  the  usual  and  appropriate  evidence ;  as  where 
the  judgement  has  not  been  recorded. 

This  was  an  action  of  assumpsit^  to  recover  the  value  of  certain 
personal  property  which  had  been  attached  by  the  plaintifi^  by  virtue 
of  a  writ  of  attachment  in  favor  of  one  Safibrd  Stevens  against 
Thaddeus  Tuttle,  and,  as  was  alleged,  delivered  to  the  defendant 
upon  his  receipt  in  writing  for  safe  keeping.  Plea,  non  assump- 
sitf  and  issue  to  the  court.  To  show  the  attachment  ol  the  prop- 
erty, and  the  delivery  of  it  to  the  defendant,  the  plaintiff  offered  a 
receipt  in  writing  for  the  property  attached,  signed  J>y  the  defen- 
dant, reciting  the  attachment;  to  which  the  defendant  objected ; 
but  the  court  admitted  the  evidence.  The  plaintiff  then  offered 
in  evidence  the  files  of  the  court,  and  the  testimony  of  the  clerk, 
to  prove  the  loss  of  tiie  original  writ  and  declaration,  previous  to 
the  term  of  the  court  at  which  a  new  declaration  was  Bled  by 
order  of  court  ;  and  also  offered  evidence  to  prove  that  the  new 
declaration  was  an  exact  copy  of  the  original  writ  and  dec- 
laration, and  vfgs  for  the  same  cause  of  action  as  the  original, 
with  some  amendments  made  to  the  same  previous  to  the  loss. 
To  the  admission  of  this  evidence  the  defendant  objected ;  but  the 
court  admitted  it.  The  plaintiff  then  offered  in  evidence  the  files 
of  the  county  court,  and  the  docket  minutes  of  the  judgement, 
and  the  issuing  of  the  execution  on  the  same  ;  to  which  the  de- 
fendant objected  :  but  the  court,  after  ascertaining  that  said  judge- 
ment was  not  recorded  by  the  clerk,  admitted  said  files  and  dock- 
et minutes,  as  evidence  of  the  judgement  and  execution. 

The  defendant  then  contended  that,  by  any  alterations  and 
amendments  of  the  original  declaration  in  this  case,  in  any  other 
way  than  in  the  form  of  it,  the  plaintiff  had  lost  his  lien  upon  the 
property  attached :  but  the  court  overruled  the  objection,  and 
rendered  judgement  for  the  plaintiff  to  recover  of  the  defendant 
the  sum  of  ^166,93  damages.     To  which  decision  and  opinion  of 
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Lowcy 

Cady  «t  al. 


the  court  the  defendant  excepted  ;  and  thereupon  the  cause  was^HJ"*'"*"*' 
brought  up  to  this  court  for  a  final  hearing ';  where,  after  argument       1832. 
fay  counse])  at  the  present  terms 

The  opinion  of  the  Court  was  delivered  by, 

Williams,  J. — Both  ofthese  actions  are  brought  by  the  plain- 
liflT,  late  sheriff  of  the  county  of  Chitt^den,  on  receipts  for  prop- 
erly taken  on  a  writ  of  attachment  in  favor  of  SafTord  Stevens 
against  Thaddeus  Tuttlc.  From  the  pleadings  it  appears  that 
both  stand  on  tlie  same  foundation  ;  and  a  determination,  of  onei 
must  also  determine  the  other. 

On  examination,  we  find  nothing  which  requires  us  to  disturb 
tbe  judgement  of  the  county  court.  The  attachment  was  sufE« 
ciently  proved.  An  attachment  of  personal  peroperty  is  the  taking 
such  property  into  the  legal  custody  of  the  officer  making  the  same, 
by  virtue  of,  and  in  pursuance  of  the  directions  contained  in,  a  writ 
of  attachment.  In  an  action  between  other  parties  than  the  sher* 
iflTand  his  receipters,  the  writ  of  attachment,  with  the  official  re* 
turn  of  the  officer,  is  sufficient  evidence  of  this  fact.  It  has  been 
denied  thnt  this  is  evidence  in  an  action  by  the  officer  making 
return --^Jlf crri//  vs.  Savage,  8  Pickering,  397.  We  are,  howev- 
er, inclined  to  the  opinion  that  it  is  sufficient  evidence  of  the  fact 
of  the  attachment  in  any  suit.  The  defendants  have  contended 
thai  this  is  the  appropriate  and  only  evidence  of  that  fact,  and 
that,  for  the  want  of  that  evidence,  the  plaintiR  should  have  been 
nonsuited.  If  the  court  h^  coincided  with  them  in  opinion  on 
4his  point,  ibere  would  be  nfa  4'eason  for  sending  this  case  to  anoth- 
er trial.  The  original  attg^hment  was  lost.  The  aecoodary 
proof,  which  is  admissible  in  such  a  case,  and  was  admitted  in 
this  case,  was  amply  sufficient  to  prove  the  attachment,  if  thai 
kind  of  proof,  alone,  was  competent  for  that  purpose* 

But  we  are  of  opinion  that  the  attachment  itself,  that  is,  the 
taking  into  the  custody  of  the  officer,  may,  in  an  action  between 
tiim  and  his  bailees  or  receipters,  be  proved  by  other  evidence 
than  the  attachment ;  and  thnt  the  receipt  itself,  when  one  is  taken, 
is  the  appropriate  and  proper  evidence  for  that  pur|)ose.  A  re- 
ceipt for  property  taken  on  an  attachment  is  considered  so  far 
conclusive  between  the  parties  thereto,  that  the  persons  executing 
the  same  are  not  permitted  to  deny  the  attachment  in  a  suit 
brought  against  them  on  the  receipt. — Lyman  vs.  Lyman  ei  ah 
II  Mass.  317;  Spencer  vs.  Williamsy2  Vt.  Rep.  209. 

The  wrjt  and  after  proceedings  are  not  essential  to  entitle  an  <3/t* 

64 
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CBmFMzi9,  g^er  to  a  judgemeot  on  sucfa  receipt,  unless  they  ar«  mada  so  by 
1832.       the  declaration  of  (be  plaintiff,  as  ibey  were  ia  this  cas^. 
Lo^ry""      The  objection  taken  to  the  admission  of  the  docket  laioutes  has 
Cadtp'^a].    been  abandoned  by  the  defendants.     TheCJourt  would  remark, 
hdlrever,  that  it  is  improper  to  rely  on  evidence  of  this  kind.     An 
exemplified   copy  of  the  judgement  is  the  legal  and  proper  evi- 
dence to  prove  the  samef    Neither  the  records  diemselves,  nor 
minutes,  should  ever  be  received,  when  copies  can  be  obtained, 
unless  there  is  some  strong  reason  for  dispensing  with  the  usual 
and  appropriate  evidence.     In  this  case,  as  the^judgement  was 
not  recorded,  the  court  were  justified  in  receiving  other  evidence 
of  the  same  than  an  exemplified  copy  of  the  record. 

The  only  remaining  question  is,  whether  the  attachment  was  dis- 
solved by  the  amendment  of  the  declaration.  It  does  not  appear 
by  the  case  here  presented,  that  the  amended  deckration  was  for 
any  cause  of  action  diOTerent  from  the  original  declaration,  nor  that 
it  varied  from  it  in  any  essential  particular.  If  the  defendant  re- 
lied on  any  such  variance,  he  should  have  pointed  out  in  the  case 
in  what  the  amended  declaration  differed  from  the  original.  This 
is  not  shewn  here,  and  we  cannot,  therefore,  say,  that  the  county 
court  made  an  erroneous  decision  on  this  point.  This  renders  it 
unnecessary  for  us  to  inquire,  whether  any  amendments  would 
vacate  an  attachment  as  between  the  parties  to  the  suit,  or  be- 
tween them  and  the  officer  making  the  attachment,  orbetweea 
the  oflicer  and  his  receiptors,  where  there  are  no  other  attaching 
creditors,  who  are  interested  in  the  question  ;  or  what  amend- 
Hients  or  alterations  of  the  original  writ  would  discharge  the 
property  taken  thereon. 

The  judgement  of  the  county  court  is  affirned. 

Bailey  fy  Manh,  for  plaintifl. 

Adams f  ibr  defendants. 
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Cbajilss  F.  Warnbr  b  Co.  vs.  Wiluam  McGary.     .     ^ "Si^"^"*' 

1833.  * 
\Vb#r«an  action  is  brought  by  the  usignee  of  a  promisaory  note  against  Uio  maker, 
il  is  eh*  di^y  off  Ae  payee  who  has  assigned  the  note,  warranting  tC  to  be  due,  and 
baa  received  notice  of  the  suit,  torurnish  all  the  evidence  in  his  power  to  enable  the 
assignee  to  recover. 

In  an  action  by  the  assignee  of  a  notice  against  the  payee,  Mho  had  assigned  it  war- 
ranting it  lo  be  due,  the  admissions  of  a  person  whose  name  appeared  totlie  note 
.as  the  maker,  were  bald  to  be  inadmissible  in  evidence  to  iirove  the  execution  of  the 
note  by  him,  and  thereby  defeat  a  recovery  by  the  plaintiff,  on  the  ground  that  the 
^opposed  maker  himself  might  be  called  on  as  a  witness. 

When  a  person  is  living,  and  is  an  admissible  witness,  Ids  dechirations,  not  made 
ider  oaih,  cannot  be  reoehred  ia  evidence. 


This  action  was  brought  against  the  defendant  to  recover  the 
amoont  of  a  promissory  note  which  had  been  sold  and  transferred 
by  bim  to  the  plaintifis.     The  note  was  as  follows  : 

''Burlington,  July  18^  1827. 
'*  For  value  received  I  promise  to  pay  to  William  McGary,  or 
"  order,   the  sud)  oi  fifty  dollars,  on  the  first  day  of  April  next, 
"  with  interest. 

Signed,  Hugh  Riddle, 

John  Shaughnest, 
John  TurnerJ^ 

The  assignment  was  in  these  words : 

Burlington,  JVov.  24,  1828. 
'*  I  hereby  sell  to  Charles  F.  Warner  fy  Co.  a  note  in  my 
"  favor  against  Hugh  Riddle,  John  Shaughness  and  John  Turner, 
"  all  of  Burlington,  dated  July  18,  1827,  for  fifty  dollars,  on  in- 
*«  terest ;  and  have  received  the  full  amount  of  said  Warner  h  Co. 
**  I  warrant  the  note  due,  but  do  not  risk  the  ability  of  the  signera 
'*  to  pay.  his 

Signed,  William  X  McGary.'' 

mark. 

On  the  trial  in  the  county  tsourt,  it  appeared  in  evidence  that 
the  plaintiQs  had  commenced  an  action  on  the  note  in  the  name 
o(  McGary,  against  John  Turner,  whose  name  appeared  on  the 
note  as  one  of  the  signers;  that  Turner  defended  the  suit  on  the 
ground  that  he  had  signed  the  note  as  witness,  and  not  as  surety  ; 
that  McGary  was  notified  that  such  defence  was  set  up  by  Tur- 
ner, but  took  no  measures  to  obtain  testimony  to  prove  the  signa. 
ture,  nor  gave  the  plaintifls  any  information  where  evidence  could 
be  procured  ;  and  that  on  account  of  this  defence  set  up  by  Tur^- 
ner,  the  plaintiflTs  consented  to  a  nonsuit. 

The  defendant  tendered  evidence  to  prove  (hat  Turner,  after 
the  note  was  sold  to  the  plaintifis,  admitted  he  had  signed  (he  note 
in  question  with  Hugh  Riddle  and  John  Shaughness,  as  surety,  an4 
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^"Kr^**'  "^^  **  ■  witness,  and  that  he  was  liable  on  the  note.     This   evi- 

^°^^'  '    dence  was  objected  to  by  the  plaintifis,  and  was  rejected  by  the 

Warnerotal.  court ;.  whereupon  the  jury  returned  a  verdict  for  the  plaintiffs* 
HcOuy.     ^^^  defendant  Gled  exceptions  to  the  opinion  of  the  court,  and 

the  cause  was  brought  up  to  this  Court  on  a  notion  for  a  new 

trial* 

Mr.AlUn,for  thedrfendanUched  BaUvs.Phelps,2Johni.RAojf 
2Siark.Ev.  44,  45  ;  1  do,  341 ;  *  *  *  *  vs.  Willianuon.i  Doug. 
93;  Abbott  vs.  Farr^  id.  215  ;  Call  vs.  Demming,  4  Eait,  55. 

Bailey  and  Marsh,  for  the  plaintiffs y  cited  Phil.  Ev.  176, 
210 ;  Harrison  vs.  Blade  et  ah  3  Camp.  A51 ;  Phil.  Ev.  38; 
3  Johns.  Cases,  83 ;  Phelps  vs.  Winchell,  1  Day^s  Rep.  270  / 
Shvttletvorth  vs.  Stevens,  I  Camp.  407j  Stanton  vs.  Atkinson, 
1  Term  Rep.  480;  *  *  *  *  vs.  Hallett,  2  Caines^'Rep.  77  ; 
McLeod  vs.  Johnstons,  4  Johns.  Rep.  126  ;  1  Stark.  Ev.  185, 
231  ;  Ca5C  vs.  Reeve^  14  Johns.  Rep.lO}  JVw:  vs.  Culling,  4 
r<ii/n.  17  ;  War/  vs.  Horn,  2  Ca/wp.  92  |  10  JViaw.  397  ;  7  rfo. 
297^2  Vt.  Rep.  193,. 

Tlie  opinion  of  the  Court  was  delivered  by, 

Williams,  J. — To  maintain  this  action, and  entitle  themselves  to* 
a  verdict,the  plaintiffs  must  have  proved  the  sale  of  the  note  to  tbent 
by  the  defendant,  and  that  Turner,  who  appeared  by  the  note  to 
be  one  of  the  makers,  wns  not  so  in  fact,  but  that  he  intended  to 
put  his  signature  thereto  as  a  subscribing  witness  only,  and  not  !)s 
a  joint  proniissor.  Of  the  sale  and  warranty  set  forth  in  the  de- 
claration, there  was  no  doubt.  On  the  note  thus  sold,  the  name 
of  John  Turner  appeared  as  one  of  the  signers.  To  prove  that  it 
was  not  so  signed  by  him,  or  was  not  so  intended,  the  plaintiffs  in- 
troduced sundry  witnesses.  It  appeared  that  a  suit  had  been  in* 
stiiuted  by  the  plaintiffs  against  Turner  to  recover  the  amount  of 
the  note ;  that  it  was  defended  by  him  on  the  ground  that  he  nev- 
er made,  ilie  note ;  but  that  he  signed  the  same  only  as  a  witness, 
and  his  signature  was  affixed  in  the  wrong  place.  It  further  ap- 
peared that  this  defendant,  McGary,  was  notified  of  this  suit,  and 
also  notified  that  this  defence  was  set  up  by  Turner;  that  he  fail- 
ed to  furnish  the  plaintiffs  with  any  evidence  to  resist  the  defence, 
axid  the  plaintifls  thereupon  permitted  a  nonsuit  to  be  entered  in 
that  suit.  A  future  recovery  on  the  not^  is  not  prevented,  if  Tur- 
xmx  ever    was   liable   thereon.     The   defendant   by  paying    the 
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pleiQtifis  the  amount  due,  can  avail  himself  of  all  the  right  or  rem-  ^  jjj'j™^"** 
edy  which  he  erer  bad  against  any  of  the  parties  thereto.  1832. 

As  the  defendant  was  the  payee  of  the  note,  he  must  have  Warne%^t«i. . 
known  the  situation  in  which  Turner  stood,  whether  as  a  promis-  McG«rj. 
sor  or  a  subscribing  witness,  as  well  as  where  the  testimony  could 
be  procured  to  prove  that  Turner  was  liable  thereon.  It  wnsh 
most  unquestionably  his  duty  to  have  furnished  all  the  evidence 
in  bis  power  to  enable  the  plaintifis  to  maintain  the  suit  which 
they  had  commenced  against  Turner,  and  to  cut  down  the  de- 
fence which  Turner  had  set  up.  He  was  not  at  liberty  to  neglect* 
or  omit  to  procure  this  evidence,  sufier  the  plainiifis  to  fail  of  a  re- 
covery for  want  of  procuring  the  testimony  which  could  have  been 
bad^  and  wait  until  he  was  sued  on  his  warranty,  before  he  ap- 
prised the  plaintifis  that  any  such  testimony  could  be  found. 

Taking  this  view  of  the  obligation  of  the  defendant,  he  immedi- 
ately became  liable  to  the  plaintiBs  when  they  entered  the  nonsuit 
in  the  suit  brought  by  them  against  Turner.  The  testfmonyj 
therefore,  offered,  as  to  the  admissions  of  Turner,  was  irrelevant 
and  immaterial,  and  on  that  account  alone  should  have  been  re- 
jected. Some  members  of  the  Court  on  tlus  ground  alone  would 
be  disposed  to  affirm  the  judgement  of  the  county  court. 

But  if  the  defendant,  JIlcGarjf,  could  defend  this  suit  by  prov- 
ing  that  Turner  did  sign  the  note  as  a  surety  for  the  other  signers,. 
and  not  as  a  witness,  (and  I  am  inclined  to  think  he  might  under 
this  declaration,)  still  it  appears  to  me,  that  the  evidence  offered 
was  on  every  ground  inadmissible.     The  evidence  offered  was 
the  admissions  made  by  Turner.     Of  course,  it  was  intended  that 
the  plaintifis  should  be  afiected  by  the  declarations  of  a  person  not 
a  parly  to  the  suit,  who  had  no  interest  in  common  with  them,  no 
interest  in  the  event  of  the  suit,  who  was  alive  and  might  be  called 
as  a  witness.     Now  I  know  of  no  rule  ol  law  which  would  war- 
rant the  admission  of  this  evidence.     I  know  of  no  cases  analo-^ 
gous,  where  testimony  of  this  nature  has  been  admitted.     Nor  can> 
I  see  any  soundness  in  the  argument,  that  tbese  admissions  should 
have  been  received,  because  they  were  against  the  interest  of  the- 
party  making  them,  or  that  the  declarations  of  a  person,  not  on^ 
oari),  should  be  received  as  evidence,  because  that  person  would 
be  under  a  strong  temptation  not  to  tell  the  truth  if  called  on  as  » 
witness. 

It  is  true,  as  has  been  argued,  that  the  declarations  of  a  party 
have  b^en'received  to  prove  his  signature  to  a  written  instruments 
The  authorities  which  have  been  read  by  the  defendant's  couaiil 
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GHiTTB»i>K.^to  establish  this  fioint  are  recognized  ;  but  iliey  fall  Cu  short  of  e«» 
1832.  '     tablishing  the  i^oiat    which   is  here  contended    for,  viz.  that  tha 
Warnit«tal*  declarations  of  one  not  a.  party  are  evidence  foi  that  purposes 
..  ^'  1  apprehend  that  in  no  case  are  the  adwissioas  of  a  person^  not 

a  paply,  evidence,  wiiere  such  person  caa  be  called  oo  as  a. wit- 
ness, unless  he  is  the  person  really  interested  in  tl^  suit,  or  there 
is  an  identity  of  interest  in  him  and  the  party,  or  be  i«  the  agent. 
And  in  tiie  latter  case,  it  is  only  the  declarations  of  the  agent  at  the 
time  the  particular  transaction  took  place  about  which  they  are 
made,  which  caa  be  received  ;  what  be  says  at  another  time  on  his 
own  authority  is  not  admissible. 

The  only  cases  where  the  declarations  of  persons  against  their 
interest  have  been  admitted  in  a  suit  between  others,  is  where  tbo 
person  who  made  them  is  dead..  So  firmly  has  this  rule  been  ad- 
hered to,  that  Lord  Ellenbord*  in  the  case  odJarrison  vs.  Blades 
and  another,  3  Camp.  457,  refused  to  receive  in' evidence  the  tax 
gatherer's  receipts,  signed  by  him,  to  prove  the  payment  of  taxes» 
where  the  recidpts  charged  him  with  the  receipt  of  mooey^  and,  of 
course,  was  an  admission  agauist  the  interest  of  the  person  signing 
the  receipts  ;  and  where  also  the  tax  gatherer  had  been  in  atten- 
dance during  the  term,  but  was  seised  with  an  apoplectic  fit,  and 
it  was  proved  that  he  was  given  over  by  his  physician,  and  was 
in  extremis — observing,  that  the  witness  would  propably  be  dead 
before  the  next  silting,  when  the  receipts  might  be  received. 

The  case  of  Walker  vs.  Broadstock,  i  Esp.  458,  where  the 
declarations  of  a  person  living  were  admitted,  was  a  case  where 
the  declarations  or  opinion  of  the  person  were  the  facts  to  be  prov- 
ed ;  and  could  therefore  be  as  .well  proved  by  the  testimony  of 
other  witnesses  as  by  the  person  making  them. 

The  declarations  of  the  occupier  of  lands,  or  of  a  tenant,  are 
admissible  upon  this  principle  in  some  cases..    In  others  they  are 
adnutted  where   they  accompany  acts,   and  are  explanatory  of 
them. 

It  has  been  contended  tliat  the  admissions  or  receipts  of  the 
payee  or  holder  of  a  promissory  note,  are  evidence  for  the  maker 
in  an  action  by  the  endorsee  against  the  maker.  This  however  is, 
at  least,  questionable,  unless  the  person  making  the  admissions  aqd 
receipts  was  identified  in  interest  wah  the  plaintiff  in  the  suit,  or 
unless  they  are  to  be  received  in  consequence  of  the  provision  of 
our  statute  in  relation  to  the  negpiiability  of  notes. 

I  apprehend  the  current  of  the  English  authorities  is  against 
rateiving  the  admissions  of  the  payee  of  a  promissory  note,  even 
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while  be  lieldthe  noie,  in  An  action  by  tlie  endorsee. aeoinsC  the  Cbitteni>xx, 

^  -^  January  f 

maker^except  when  theiHite  was  endorsed  after  doe.     In  the  case       1833. 

o(  Hemiiigs  vs.  Mobinson,  Barneu^  notesy  436,which  was  an  action  vvarnar  et  ai. 

by  the  endorsee  agatnet  the  maker  of  aciironussory  notei  the  ac-     McGary^ 

knowledgemeot  of  the  endorser,  that  the  name  endorsed  was  in  his 

hand  writing,  was  held  not  to  be  sufficient  evidence  of  that  fact,upon 

the  ground  thai  no  person's  confessions  but  those  of  the  defendant 

bimself  could  be  proved.     And  it  may  be  here  remarked,  that  this 

nvM  the  acknowledgement  of  a  person  against  his  interest.     In  the 

esse   of   Clipsam  vs.  O^Brien,  1  Esp.  10,   the   letters  of  the 

endorser  were  not  received  in  an  action  against  the  maker  to  im« 

peach  the  endorsee's  thle,  and  this  was   in  a  case  where  the  note 

waa  endorsed  after  it  became  payable.     The  reporter  in  a  note 

observes,  *^  that  as  they  were  not'tbe  admissions  of  the  party,  or 

of  the   agent,  it  is   difficult  to   discover  a   pretext   lor  ofTering 

dMrm." 

In  thtfcase  of  Duddutm  vs.  tVidlU^  5  Esp.  251,  it  was  held, 
that  what  was  said  by  the  holder  and  endorser  wfl%  not  evidence 
ill  an  action  by  the  endoniee  against  the  acceptor  ;  but  the  en- 
dorser should  have  been  called.  In  thi  case  of  Barough  vs. 
White^  4  Bam.  and  Cres.  325,  it  was  decided  by  tlie  court  of 
Kings  Bench,  that  the  declarations  of  the  payee  of  a  promissory 
note,  when  the  same  was  in  his  possession,  that  he  gave  no  consid* 
ecation  to  the  malrer,  were  inadmissible  in  a  suit  by  the  indorsee 
against  the  maker ;  and  it  was  remarked  by  the  judges  in  that 
case,  that  the  payee*  whose  declarations  were  oflered  in  evidence^ 
was  hving,  and  should  have  been  called.  In  a  later  case  found 
in  t  Barn,  and  Md.  89,  BeaudutMlp  vs.  Parnj^  it  was  held,  that 
in  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  declarations  of  the  payee, while  he  was  the  holder  of  the  note» 
are  not  evidence  to  prove  that  the  consideration  of  the  note  was 
money  lost  at  play,  unless  it  be  previously  shewn  that  the  endor* 
tee  18  identified  in  interest  with  the  payee,  ashy  having  taken  the 
note  after  it  was  due,  pr  without  any  consideration. 

In  both  of  these  latter  cases  it  is  laid  down  as  a  rule,  not  to  be 
departed  from,  that  where  a  person  is  living,  and  can  be  called 
on  as  a  witness,  his  declarations  made  at  another  time  are  not  ev* 
idence.  The  ground  upon  which  the  declarations  of  the  payee 
can  be  received,  where  the  note  was  endorsed  after  due,  seems 
to  be  this  ;  that  where  a  note  is  endorsed  after  due,  the  person  re- 
ceiving it  shall  be  considered  in  the  same  situation  as  the  person 
from  whom  be  receives  it,  and  be  taken  to  have  notice  of  all  the 
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csiTTEiiD&irother  knew  concerning  it. — 7  Term  iZ^p.423,  Boehm  and  others 
1833.  '     vs.  Sterling  and  others.     Stakie,  in  Uftlreaiise  upon  evidencot 

Svaiver  et  ai.  States  the  rule  to  be,  ''that  the  defendant^  by  proof  that  the  bill  was 
McGarv      ^"^0^^  ^^  ^^^  plainttft. after  it  became  due,  places  the  plaintiff 
in  the  situation  of  the  endorser,  and  may  give  any  evidence  to  bar 
the  plaintiff's  claim  which  would  have  defeated  that  of  the  en- 
dorser." 

I  apprehend  no  case  can  ije  fouud  to  establish  the  principle 
that  the  declarations  of  the  payee  of  a  promissory  note  are  recetr- 
able  in  evidence  in  an  action  by  the  endorsee  against  the  maker, 
where  the  note  is  endorsed  before  due.  The  dictum  of  C.  J*. 
Besti  in  the  case  ofPocock  vs.  Billings^  2  Bing.269,  would  seem 
to  countenance  the  idea  that  such  declarations  were  admissible 
when  they  were  adverse  to  the  interest  of  the  party  making  them. 
But  this  opinion  was  evidently  extrajudicial,  was  so  declared  to 
be  by  the  court  of  Kings  Bench  in  the  case  of  Baroughvs.  White^ 
4  Barn,  and  Cres.  before  mentioned,  and  cannot  be  considered 
«s  any  authority  whatever. 

As  the  statute  of  this  state  provide^  that  in  all  actions  brought 
l>y  the  endorsee  of  a  jAHnissory  note,  agaiust  the  maker,  the  de* 
fendant  may  plead,  or  give  in  evidence,  any  matter  or  thing  which 
would  equitably  discharge  the  defendant  in  an  action  by  the  ori- 
ginal payee,  I  apprehend  the  declarations  of  the  payee,  made 
while  he  was  the  holder,might  be  received.  But  the  cases  where 
these  declarations  of  a  person,  not  a  party  to  the  suit,  are  received, 
are  not  on  the  ground,  that  they  are  against  the  interest  of  the  par* 
ty,  and  therefore  admissible ;  and  they  do  not  conflict  with  the 
principle,  which  is  certainly  iMI  established  by  all  the  authorities, 
that  when  a  person  is  living,  and  is  an  admissible  witness,  his  dec- 
larations, not  on  oath,  can  on  no  ground  whatever  be  received  in 
evidence.  The  county  court,  therefore,  were  correct,  in 
rejecting  the  testimony  oflered,  of  the  declarations  of  Turner,  who 
Knight  have  been  a  witness  in  the  cause,  even  if  the  defendant  bad 
not  been  notified  of  the  suit  brought  agaigsi  Turner,  so  as  to  have 
been  precluded  from  his  defence  by  the  proceedings  in  that  case. 

The  judgement  of  the  county  court  isaffirmed^ 
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WiM^iAM  A.  Prentiss  vs.  Moses  Bliss.  ^""n^rJJT"" 

1832. 
Money  of «  debtor  in  hia  poasession  may  be  taken  on  execution,  if  the  officer  can  seize 
llie  Mme  without  a  viofotion  of  the  personal  security  of  the  debtor. 


A  sherHTwholMBB  vofleeted  money  on  an  ezecotion  'm  not  justified  in  ^pp^fi^g  it  in 
salis&otiou  of  anothar«xecutioa  against  the  creditor  in  the  former  one. 

Neither  can  money  collected  by  an  officer  on  execution  be  attachedi  while  in  fais 
bands,  as,  the  property  of  the  creditor  in  the  execution. 

Action  6n  the  case  against  the  defendant  as  sheriff  of  the  coun- 
ty of  Cfaitfenden,  founded  on  a  receipt  executed  by  bis  deputy 
for  an. execution  in  favor  of  the  plaintiff  against  Joseph  Srnclear, 
which  the  deputy  had  received  to  serve,  levy  and  return.  The 
first  count  was  for  not  paying  over  the  money  collected  on  sain 
execution  on  demand  made.  The  second  count  was  for  not  re- 
turning the  execution.  The  defendant  pleaded,  first,  the  general 
issue,  which  was  joined  to  the  court  ;  and  secondly,  in  bar,  that 
the  execution  was  paid  by  Sinclear  to  the  officer  holding  it  m 
Borlii^gton  bank  bills,  which  were  iKeived  by  said  pfficer,  and  ths 
lexectttlon  wastiy  hinri  endorsed  satisfied  ;  and  that  hnroediatety 
after,  the  bills  were  attached  at  the  suit  of  said  Sinclear  against 
Thomas  M.  Taylor  and  William  A.  Prentus^  the  plaintiff  in  this 
BUft,OQ  a  legal  writ  of  atfachmtnt,tvhich  was  duly  returned,and  was^ 
at  the  time  of  the  trial,  pending  in  court.  To  this  plea  the  plain- 
ttfi  demurred.  The  county  court  rendered  judgement  for  tto 
defeDdant,  and  the  plaintifi  appealed  to  this  Court. 

Mr,  Porter,  for  theflainixff,  contended,  that  money  collected 
by  an  officer  on  execution  is  not  subject  to  attachment  at  the  suit  of 
plaintiff's  creditors. —  Conmnt  vs.  Bffknell^  1  D.  Chip.  50.  That 
money  collected  by  an  officer  isnot,while  in  his  hands^he  proper* 
ty  of  the  creditor. — Turner  vs.  TendalU  1  Cranch,  117.  That 
an  officer,  having  collected  money  on  an  execution,  cannot  be  held 
as  trustee  of  the  creditor,  and  is  not  even  liable  to  the  creditor  un^*' 
til  demand. — Wilder  vs.  Bailey  and  Trustee^  3Mas9.  289^ 

Mr.  Adams^  for  the  defendant.-^].  Bank  bills  are  subject  16 
attachment  and  seizure  on  execution,  k  seems  to  have  been  the 
policy  of  our  laws  to  subject  every  thing  to  the  claims  of  creditors. 
"^Stat.  209.  It  was  once  considered  that  nothing  could  be 
subject  to  attachment,  except  it  could  be  sold  ;  and  that  as  money 
could  not  be  sold,  it  could  not  be  taken.  But  this  notion  has  given 
place  to  common  sense  i  and  as  the  object  is  to  raise  money  by 
the  seizure  and  sale,  if  money  can  be  procured,  it  may  be  l^en.— • 
Armiiteadvs.  PhUpoi,  1  Doug.  231 ;  Xtngvi.  Webb,  2  SAot^. 
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^^jlnt^^^^^^  ;  Banis  vs.  Dobbin,  \2Jokns^220;  Holmes  vs.  J^uncatter^ 
TssS!*^'     same,  396  ;   TvrMr  vs.  Fendall,  1  Oranch,  117. 
Prentiss         ^'  ^he  bills  became  the  property  of  ibe  plaintiff  froiii. the  rao- 
^*^       ment  ibey  were  paid  qifer  to  the  officer.     I  am  aware  that  ibis 
was  considered  a  point  of  difficulty  in  the  case  of  Turner  vs.  Fen- 
^a/f;  but,  with  great  deference,  it  seems  to  me,  those  objectioos 
were  rather  fanciful  than  otherwise.     It  is  very  clear,  that  wheo 
the  execution  is  paid,  the  bills  cease  to  be  the  property  of  the 
debtor ;  and  the  question  is,  whose  do  ttiey  then  become  ?    That 
the  offi  cer  has  power  over  them,  and  by   improperly  mingling 
them  with  his  own   money,  or   otherwise  converting  them,  may 
make  them  his  own,  is  readily  admitted.     And   so  may  any  one 
who  receives  bills,  money,  or  other  articles,  for  a  special  purpose, 
or  on  a  special  deposit,  by  improper  conduct,  deprive  the  owner 
of  his  interest.     But  it  does  not  follow  that,  therefore,  the  pioper- 
ty  is  changed.    There  are  numerous  cases  showing,  that  where 
money,  bills  of  exchange,  goids,  &c.,  have  been  received  for  a 
particular  purpose,  they  do  not  become  the  property  of  the  per- 
son who  has  them  in  possession  ;  and,  on  his  becoming  bankrupt, 
will  not  goto  bis  assignees. — 2  Stark,  Ev,  185,  190,  and  cases 
there  cited.     The  officer,  in  legal  (ymtemplaiion,  is  the  agent  of 
(be  creditor;  and  on  the  receipt  of  tlie  money,  it  becomes  the  cred- 
itor's, and  may  be  followed  and  claimed  by  bim  so  long  as  it  can 
be  designated.     If,  when  the  money  is  paid,  it  is  enclosed  in  the 
execution,  or  otherwise  labelled,  it  is  as  much  the  creditor's  as  if 
it  had  been  paid  to  him.     If  the  officer  should  become  bankrupt, 
his  assignees  could  not  bold  it.     If  the  money  was  forcibly  taken 
from  the  officer,  the  creditor  inigbt  sue  for  it :  on  the  death  of  the 
officer,  it  would  not  pass  to  his  administrator.     To  show  that  it 
becomes  the  property  of  ihe  creditor,  let  us  inquire  if  the  officer 
could  attach  it  ?  I  trust  not.     There  is  no  reason  why  the  credi* 
lor   should    say,  it  is  not  his.     II   the   officer  has  done  his  duly 
by  keeping  the  money  distincr,   i(  is  not  for  the  creditor  to  reject 
it.     The   creditor   by  his   refusal   Cannot  change  the  nature  of 
the  property,  nor  thus  evade  the  claims  of  his  creditors.     So  far 
as  policy  is  concerned,  it  is,  we  think,  good  policy  to  put  such  a 
construction  upon  the  law  as  will  best  effect  the  intention   of  tlie 
legislature,  and  subject  every  thing  of  a  tangible  kind  to  the  claims 
of  creditors. 

The  opinion  of  the  Court  was  delivered  by, 

Williams,  J. — This  case  comes  before  us  on  demurrer  totb© 
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defendants  plea,  a  final  judgement  having  been  rendered  for  the  ^"JJ^^*^ 
defendant  in  the  county  court.     This  question  alone  is  presented  :       1832. ' 
whether  a  sherifii  having  collected  money  on  an  execution,  is  jus-    rrcnuM 
lified  in  applying  that  money  in  satisfaction  of  another  execution       ^^jf^ 
against  the  creditor  in  the  first  executioo.     In  this  case  it  is  dis- 
closed in  the  plea,  that  the  money  which  was  collected  for  the 
plaintiff  was  bank  bills ;  but  this  cannot  affect  the  question  under 
consideratbn.    Bank  bills  pass,and  are  received  as  money,  though 
there  might  be  a  greater  inconvenience  in  subjecting  bills  to  the 
process  of  attachment  or  execution  than  specie,  as  they  are  not 
always  true  representatives  of  the  latter  at  their  nominal  value. 

It  has  been  a  vexed  question,  and  has  been  much  agitated  in 
this  case,  whether  monciy  can  be  taken  on  attachment  or  execu- 
tion. The  authorities  are  conflicting  upon  the  subject.  The 
current  of  English  cases  is  against  the  position,  that  ir  can  be  so 
taken. — Fiddkouse  vs.  Croft,  4  East,  510;  Knight  vs.  Criddle^ 
9  Eatty  48  ;  Willows  vs.  Ballj  2  Jfew  Rep.  37G.  On  the  other 
hand,  the  American  cases  recognize  the  principle,  that  it  may  be 
taken  and  levied  on,  if  found  in  the  possession  of  the  defendant.-<i" 
WUkamt  vs,  Rogers,  5  Johns,  163;  H^nds  vs.  Dobbin,  12 
Johns.  220  ;  Holmes  vs.  JVuneasterj  1 2  Johns.  395  ;  Turner  vs. 
Fendall,  I  Cranch,  \\1.  If  the  decision  of  this  question  was 
necessarily  involved  in  the  case  now  to  be  adjudged,  \\e  should  de- 
cide that  money  of  a  debtor  in  his  possession  may  be  taken  on  ex- 
ecution, if  the  ofiker  can  levy  on  the  same  without  a  violation  of 
the  personal  security  of  the  debtor. 

It  does  not  follow  from  this,  that  money  in  the  hands  of  a  sher 
iff,  as  in  the  Case  under  consideration,  can  be  levied  on,  unless  the 
identical  money  collected  by  the  sheriff  becomes  the  property  ol 
the  creditor. 

The  Court  consider  that  the  sheriff,  or  other  officer,  who  col- 
lects money  on  an  execution,  becomes  thereby  indebted  to  the 
creditor  for  the  amount  collected ;  that  he  does  not  hold  the 
identical  pieces  of  money,  or  bills  received,  as  the  agent  merely  of 
the  creditor,  without  being  accountable  for  their  loss,  or  their  de- 
preciation in  value,  if  received  in  bills ;  and  that  there  is  no  dis- 
tinction, so  far  as  it  regards  the  right  of  any  other  creditor 
to  appropriate  the  amoum  in  satisfaction  of  a  debt,  between 
an  indebtedness  arising  from  this  consideration,  or  any  other. 
The  case  from  New  Reports,  before  mentioned,  and  the  case  of 
Conant  vs.  Bicknell,  1  D.  Chip.  50,  were  decided  on  this 
ground  ;  and  Judge  Marshall,  in  the  case  of  Turner  vs.  FendaU^ 
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CHfTTEtinKsi,  says  expressly,  "  that  a  risht  to  a  sum  of  money  in  the  bands  of 
'  1832.  '    the  sheriflTcan  no  more  be  seized  than  a  right  to  a  sum  of  money  io 
"pwntiaT^  the  hands  of  any  other  person  ;  and  however  wise  or  just  it  mtjhm 
Blis9«      ^^  ^'^^  ^"^'^  ^  remedy , the  law  does  not  appear  yet  to  have  given  it." 
The  fallaey  of  tl)e  ground  assumed,  that  the  money   edieoted 
on  an  execution  becomes  the  money  of  the  creditor,  will  manifest- 
ly appear  by  enquiring,  whether  an  actioir  of  trover  could  be  main* 
tained  againet  the  sheriflfwhen  he  neglects  to  pay  over  the  money  ? 
Whetlier,  if  the  money  was  stolen  or  lost,  it  would  be  the  loss  of 
the  officer  or  creditor?  Whether,  if  received  in  bills,  w4iiob  at  tb« 
time,  or  at  any  time  thereafter,  should  be  subject  to  a  discount,  or 
bear  a  premium,  the  creditor  would  sustain  the  loss,  or  have  the 
benefit  of  the  premium  ?    No  one  I  believe  wottid  hesitate  to  an^ 
swer  all  these  questions  in  the  negative. 

It  has  been  intimated  that  the  court,  on  an  application  to  thera^, 
might  direct  a  sheriff  to  retain  a  sum  of  money  levied  for  the  de- 
fendant, in  another  action  in  which  he  was  plaintiff,  to  satisfy  a  de- 
mand against  him,  where  there  are  no  other  goods  nor  property, 
and  when  the  equitable  rights  of  others  do  not  interfere;  and  the 
case  oi  Armisttad  vs»  Philpoi,  Doug.  231,  was  one  of  this  kind,, 
where  snch  an  application  was  made  and  not  reristed.  Yet  we 
are  not  aware  that  it  has  ever  been  intimated,  that,  without  such 
application  and  direction,  the  sheriff  would  be  authorised  or  justi- 
fied in  so  doing. 

Neither  do  we  see  any  of  tlie  absurdities  attendiug  this  view  of 
the  case  which  have  been  urged  in  the  argument.     It  has  been 
said  that  it  is  idle  to  require  him  to  pay  over  the   money  to  the 
creditor,  when  it  would  be  his  duty  immediately  to  levy  on  the 
same,  as  soon  as  it  came  into  the  possession  of  tlie  creditor.     But 
it  may  be  remarked,that  there  is  no  greater  absurdity  in  this,  tlian 
tliere  is  in  requiring  him  in  all  cases   to  forbear  levying  on  prop- 
erty, until  it  becomes  the  property  of  the  person,  for  whose  debt 
he  is  about  to  levy.     Whether  he  or  any  other  person  is  indebted, 
and  about  to  make  a  payment,  and  whether  this  payment  is  to  be 
made  in  money,  or  s^pecific  articles,  he,as  sheriff,  cannot  stop  the 
payment,  and  seize  upon  the  money  or  specific  articles,  until  they 
have  become  the  money  or  property  of  the  person  for  whose  debt 
he  takes  it.     Nor  do  we  see  any  absurdity  in  an  officer  making  a 
¥:eturn  of  nw//a  bona  on  an  execution  or  attachment,  wlien  he  can 
find  no  money,  goods  nor  chattels,  which  are  liable  to  be  seized, 
and  taken  thereon. 
We  can  find  no  principle  which  wouh)  justify  an  oflicer  in  thus 
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niakiBg  tbe  apfriication  of  money  collected  by  bim  oo  an  execu-^"J'>"i'^''>>»^ 
tion  in  satisfaction  of  another  execution  against  the  creditor.  We  1832. ' 
ctooot  recognize  bis  authority  to  dedde  between  different  creditors, 
nor  to  set  off  their  several  debts,  one  against  the  other  :  but  we 
think  bis  duty  is  plain,  and  is  not  to  be  embarrassed  by  any  pro- 
ceedii^  of  this  kind.  When  he  collects  money  on  an  execution 
he  must  pay  it  over  to  the  plaintifi  therein,  unless  it  is  stayed  in 
bis  bands  by  order  of  some  court  of  competent  jurisdiction. 

The  judgement  of  the  county  court  must  be  reversed,  and 
judgement  rendered  for  the  plaintiff  on  this  plea,  that  the  same  is 
insufficient. 

The  cause  will  then  be  remanded  to  tbe^ county  court  for  the 
trial  of  tbe  other  issues  joined  in  the  case. 


-^■^. -^.Q-^.  ^ '^.« 


Othnibl  Jewett  v9.  David  P.  and  William  Nash.  addison* 

January, 
Thia  Court  has  not  authority,  under  the  act  relating  to  partition  of  r^al  estate,  lo  a»-         1<m&^ 
■ign  the  interest  of  one  tenant  in  common  to  a  co-tenant,  nor  to  order  the  interest  of 
one  of  aeveitd  tenanis  in  common  to  be  sold  :  and  a  petition  praying  the  Court  iq 
makd  Buch  order,  was  dismissed  with  costs. 

This  was  a  petition  under  the  act  of  October  20,  1797,  relating 
to  the  ^<  partition  of  real  estate  in  certain  oases."  The  petition- 
er stated  in  his  petition  that  he  was  seized  in  fee  of  an  undivided 
fourth  part  of  certain  real  estate,  consisting  of  a  small  piece  of  land 
and  a  grist-mill  standing  thereon,  in  common  with  tbe  petitionees ; 
and  that  said  estate  could  not  be  divided  without  great  inconve- 
nience to  the  parties  ;  and  praying  that  the  Court  would  order  the 
interest  of  the  petitioner  to  be  assigned  to  either  of  tbe  petitionees, 
who  might  be  willing  to  pay  therefor  such  sum  as  the  same  shooM 
be  adjudged  to  be  worth  by  commissioners  to  be  appointed  by  the 
Court ;  or,  in  case  oehher  of  said  petitionees  should  be  willing  to 
take  such  assignment,  and  make  such  payment,  that  the  Court 
would  order  that  the  petitioner's  share  and  interest  inthepremi9« 
es  be  sofd  • 

Tbe  opinion  of  the  Court  was  delivered  by, 

WiLLiAMe,  J.— The  petition  in  tbie  ease  is  demtirred  to.  If 
tbe  petition  bad  simply  asked  fi>r  a  pertitbn»  leeving  it  lotbe  Court 
to  make  order  for  a  division,  or  to  assign  tke  land  to  one  of  the* 
parties^  or  to  make  sale  of  the  whole»  as  from  tbe  evidence  in  tii# 
case  should  appear  to  be  best*— the  Cowt  might  hev%  reained  tfi« 
petitioot  and  rendered  such  judgement  as  tbe  case  required,  aU 
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Kitib  et  al. 


tbougli  it  would  have  been  as  well,  and  probably  better,  if  the 
facts  would  warrant  it,  for  the  petitioner  to  state,  that  tbe  land 
could  not  be  divided,  without  great  inconvenience,  and  pray  that 
the  same  might  be  assigned  or  sold,  as  tbe  Court  should  judgo 
just  and  equitable.  This  petitioner  asks  the  Court  to  do  that  which 
they  are  not  authorized  to  do  by  statute,  and  does  not  ask  for  any 
thing  which  they  can  grant. 

The  prayer  is  not  that  the  whole  may  be  assigned  to  one  of  1I10 
parties,  he  paying  such  sum  to  the  other  as  the  commissioners 
shall  judge  just  and  equitable  ;  but  that  tbe  interest  of  the.peti« 
tioner  alone  might  be  assigned  to  one  of  tbe  other  tenants:  The 
further  prayer  is,  not  for  a  sale  of  the  whole  premises,  as  the  stat* 
ute  requires,but  that  the  Court  would  order  the  petitioner's  shara 
and  interest  in  the  premises  to  be  sold.  This  he  might  sell  with* 
out  the  aid  or  order  of  the  Court. 

The  petition  is  not  in  conformity  to  the  statute,  and  tbe  judge- 
ment of  the  Court  is,  that  the  petition  is  insufficient)  and  must  be 
dismissed,  and  the  petitionees  recover  their  cost. 

DooliUhf  for  petitioner. 

Batesy  for  petitionees. 


Addison, 

Jemuary, 

1832. 


Nitb'l  Gibson  vs.  Horatio  Seymour  and  Lukb  Halr. 

A  deed  absolute  on  the  face  of  it,  if  intended  as  a  security  to  indemnify  the  grantee  for 
bpconing  bail  for  the  grantor,  ur  for  an  existing  debt,  is  not  on  that  accoontvoid, 
though  the  design  of  the  parties  does  not  appear  upon  the  deed,  nor  by  any  eridenco 
in  writing. 

This  was  efectmeni  for  1 7  acres  of  land  in  Salisbury.  Plea, 
not  guUiy.*  The  plaintiff  claimed  title  by  a  deed  from  Jacob 
Bartholomew  to  himself,  dated  August  7,  1820,  conveying  a 
bouse  and  lot  in  Salisbury  village,  and  another  tract  of  41  acres, 
which  included  the  17  acres  demanded.  The  defendants  claim- 
ed title  under  the  levy  of  two  executions  upon  the  said  41  acres> 
in  favor  of  the  defendant,iSe^otcr,agtinst  Bartholomew,made  June 
23, 1823.  No    objection  was  made  to  tbe  validity  of  those  levies. 

In  order  to  show  tbe  deed  to  tbe  plaintifi  to  be  fraudulent  as 
against  the  levy  of  the  executions,  tbe  defendants  introduced  ev- 
idence tending  to  show,  that  the  respective  debts  on  which  the 
executions  were  founded  existed  previously  to  tbe  execution  of 
said  deed ;  and  also  evidence  tending  to  show,  that  at  the  time  of 
executing  said  deed,  Bartholomew  was  confined  in  jail  at  Middle- 

.  *fie«  iha  report  of  a  previous  trial  of  this  cause  in  3  Vt,  Rtp,  365. 
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oury,  on  an  execution  in   favor  of  one  Hall;  that  no  price   was    Annuoiw, 
agreed  on,  or  talked  of,  for  the  land  conveyed  by  said  deed,  and       1832. 
that  no   property   then  passed  as  a  consideration  therefor  ;  that      oibnon"" 
Bartholomew  at  the  same  time  executed  to  the  plaintiffa  written j^^  mou'retai 
assignment  of  a  patent  right  for   making  and  vending  balances. 
The  defendant  also  gave  in  evidence  two  other  deeds  from  Bar- 
tholomew to  the  phintiflT,  one  dated  February  8,  1821,  and  the 
other  dated  October  30,  182 J,  with  evidence  tending  to  show, 
that  in  neither  instance  was  any  price  agreed  on,  or  property  pass- 
ed, as  a  consideration  for  the  land  conveyed  ;  and  that  after  said 
assignment  Bartholomew  continued  the  business  of  making  bal- 
ances ;  most  of  those  made,  for  the  first  one  or  two  years,  going 
into  the  hands  of  the  plaintrfT. 

In  answer  to  this  showing,  the  plaintid!*introduced  evidence  teii-* 
ding  to  prove,  that  the  premises  contained  in  the  first  deed  from 
Bartholomew  to  himself  were  incumbered  with  mortgages  to  a 
large  amount ;  that  the  patent  was  suspected  to  be  an  infringe- 
ment upon  a  patent  previously  granted  to  one  Dearborn,  and  that 
the  right  of  Bartholomew  was  not  of  much  value ;  that  at  the  time 
of  receiving  said  deed  and  assignment,  the  plaintiff  executed  with 
and  for  said  Bartholomew  a  jail  bond  on  the  execution  in  favor  of 
Hall,  and  that  Bartholomew  was  then  indebted  to  the  plaintifi  in 
about  the  sum  of  ^300  ;  that  the  design  of  the  parties  in 
said  conveyanjce,  as  well  as  in  the  assignment,  was  to  furnish  the 
plaintifi  with  collateral  security  for  any  liabilities  which  he  might 
incur  upon  said  jail  bond,  and  for  any  sums  which  Bartholomew 
then  owed  him  ;  (there  was  not  however  any  written  evidence  of 
this  purpose  in  relation  to  the  deed ;)  that  it  was  understood  be- 
tween the  plaintifi  and  Bartholomew,  that  the  former  should  fur- 
ther assist  the  latter  to  enable  him  to  pay  ofi  the  mortgages,  and  to 
extricate  himself  from  other  debts  and  embarrassments.  And  the 
plaintifi  produced  evidence  tending  to  show,  that  he  continued  for 
some  time  to  assist  Bartholomew,  by  supplying  him  with  stock 
for  the  manufacturing  of  balances,  and  by  paying  some  debts  of 
his,  and  received  from  him  balances  to  a  considerable  amount,  and 
applied  the  same  either  in  paying  off  said  mortgages,  or  to  the 
credit  of  Bartholomew  in  account ;  and  that  the  design  of  the 
parties  in  the  two  conveyances  taken  by  the  plaintiff  in  February 
and  October,  1821,  was  to  furnish  the  plaintiff  with  further  collat- 
eral security  for  the  debts  and  liabilities  aforesaid,  and  for  further 
advances  and  assistance.  There  was  not  however  any  written 
evidence   of  this  design.     It  was  further  id  evidence  from  one 
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AuuMON,    witness,  that  the  plaintifl  prepared  the  two  last  conveyances  be^ 
1832. '     fore  calling  on  Bartholomew  in  relation  to  the  business ;  and  that 
Qibs^     on  one  or  both  occasions,  be  suggested  to  Bartholomew  the  ez- 
•o       ***      ,  posure  of  the  land  to  attachment  at  the  suit  of  another  creditor 

eejmour  et  &1.  ^^ 

mentioned  ;  but]  at  the  same  time  avowing  his  object  to  obtain 
security.  The  plaintiff  also  produced  evidence  tending  to  show, 
that  in  order  to  redeem  the  premises,  conveyed  by  the  first  deed^ 
from  the  mortgages,  the  plaintiff  had  paid  to  one  Reed  and  to  one 
Hale  about  $  1 500.  Most  of  which  however  was  paid  in  balances 
received  of  Bartholomew,  as  belore  mentioned  ;  the  last  payment 
being  made  in  1823.  The  plaintiff  also  proved,  that  Bartholo- 
mew having  left  the  liberties  of  the  jail  under  the  supposed  pro- 
tection of  our  acts  of  suspension,  the  jail  bond  was  put  in  suir,  and 
judgement  obtained  thereon — ^That  Bartholomew,  being  commit- 
ted on  the  jail  bond  execution,  was  in  1 828  liberated  by  taking 
the  poor  debtors' oath  :  and  it  was  admitted  that  the  plaintifi  was 
therefore  compelled  to  pay  and  did  pay  the  amount  of  said  debc, 
being  over  $200.  The  plaintifi  also  produced  evidence  teodiBg 
to  show,  that  aside  from  the  extinguishment  of  said  mortgages,  and 
the  payment  of  the  jail  bond  executJon,BartfaoIomew  still  remained 
indebted  to  him  upon  the  dealings  and  transactions  aforesaid  to  a 
considerable  amount.  It  was  also  in  evidence,  that  the  plaintiff 
brought  an  action  of  ejectment  against  Bartholomew  for  a  part  or 
all  of  the  premises  described  in  the  deeds  before  mentioned  ;  and 
that  a  writ  of  possession  in  favor  of  the  plaintiff  was  executed  in 
February,  1824.  It  also  appeared  in  evidence, that  after  the  ex-* 
ecution  of  said  first  deed,  and  until  about  the  year  1 824,  Bar- 
tholomew remained  in  possession  of  said  tract  of  41  acres,  and 
had  always  continued  to  occupy  the  house  and  lot  in  Salisbury 
village  ;  and  whether  he  paid  rent  to  the  plaintiff,  did  not  appean 
It  appeared  that  the  defendant,  Seymour^  took  possession  of  the 
41  acres  in  1825,  and  had  continued  in  possession  ever  since— -the 
defendant,  Hahj  being  his  tenant. 

The  court  charged  the  jury,  in  substance^  as  follows : — ^That 
Bartholomew  was  once  the  owner  of  the  land  sued  for,  and  the 
general  question  was,  which  of  these  parties  had  acquired  Bar- 
tholomew's title  ?  The  plaintiff  claimed  to  have  acquired  it  by 
Bartholomew's  deed,  dated  August  7th,  1820.  The  defendant| 
Seymour^  claimed  to  have  acquired  it  by  the  levy  of  bis  execa- 
tions  against  Bartholomew,  oo  the  23rd  of  June,  1823 ;  tbet  both 
of  these  conveyances  were  efeetual  as  agaimt  Bartholomew } 
•nd,  a«  between  tfaeie  parties,  whether  the  deed  should  prevail 
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over  tbe  levies  depended   entirely   on  ihe  question,  whether  the    Aimtao.^ 

,  ^  *  *  '  January, 

deed  was  liable  to  be  impeached  for  fraud,  either  in  fact  or  law —       1832. 
That  to  be  valid  and  operative  as  against  the  creditors  of  Barthol-     Gibson 
omewi  it  imist  appear  to  have  been  given  upon  an  adequate  andg       ^'^'  ^^  ^ 
valuable  consideration,  and  to  have  been  executed  in  good  faith, 
for  an  honest  and  legal  purpose — ^That  considered  as  an  absolute 
conveyance,  it  would  not  be  available,  but,  in  construction  of  law, 
would  be  fraudulent,  as  against  the  defendant,  Seymour^  a  credi- 
tor of  Bartholomew,  for  want  of  any  sufficient  consideration  ac*- 
tualiy  paid  for  the  land.     But  if  it  was   intended  by  the  parties 
not  as  ao  absolute  conveyance,  but  as  a  security  or  mortgage  to  the 
plaiDtifi^  for  the  debt  which  Bartholomew  then  owed  him,  and  for 
the  liability  which  the  plaintiff  might  incur  by  executing  the  jail 
bond,  that  object  constituted   a  sufficient  consideration,  and  the 
deed  was  not  rendered  void  by  construction  of  law,  though  the  de* 
sign  of  the  parties  did  not  appear  upon  the  deed,  nor  by  any  evi- 
dence in  writing.     Yet,  that  the  form  of  the  conveyance,  while 
it  turned  out  that  no  consideration  was  in  fact  paid  at  the  time, 
was  evidence  of  fraud,  which  ought  to  avoid  the  deed,  unless  a 
eatisfactory  explanation   appeared,  and  the  purpose  of  the  par- 
ties was  shown  to  have  been  fair  and  legal — That  in  order  to  ascer* 
Cain  the  intentions  of  the  parties  at  the  time,  the  jury  wBre  at  lib- 
erty to  consider  all  these  after  transactions  which  were  in  evidence, 
and  allow  them  to  influence  the  question,  so  far  as  they  tended 
to  show  a  subsisting  and  6xed  design   between  the  plaintiff  and 
Bartholomew,  running  back  to  the  execution  of  this  deed,  in  rela- 
tion to  Bartholomew's  property ;  and  if  upon  all  the  evidence  they 
should  find,  that  the  only  object  and  design  of  the  parties,  in  the 
said  conveyance  of  August  7th,  1820,  was  to  furnish  the  plain- 
tiff with  security  for  Bartholomew's  debt,  and  for  signing  the  jail 
bond,  then  their  verdict  should  be   for  the  plaintiff;  but  if  they 
found  that  the  parties  intended  to  deceive,  hinder  or  defraud  otb- 
er  creditors  of  Bartholomew,  by  means  of  tbe  form  of  conveyance 
which  they  adopted,  without  any  defeasance,  or  evidence  in  wri* 
ting  to  show  it  a  mortgage,  then  their  verdict  should  be  for  the  de* 
feodaut. 

Tbe  jury  returned  a  verdict  for  the  plaintiff.  The  defendants 
filed  exceptions  to  the  charge  of  the  court ;  whereupon  the  caasn 
was  brought  up  to  this  Court. 

Williams,  J.,  delivered  the  opinion  of  the  Court.  The  jury 
have  found,  that  the  deed  under  which  plaintiff  claims  was  npf 
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^►TKttoir,    fraudulent.     The  plaintiff  has  the  older  litle,  and  must,  tbereFare, 

1832.       recover,  unless  from  (he  facts  stated  the  jury  should  have  been  in- 

Gibson      strucicd  that  the  deed  was  iraudulent  in  law.     We  cannot  see 

"''      ,  any  facts  in  the  case  which'  would  have  warranted  the  court  in 

Seymouretal.    .  •;  ... 

giving  such  instructions  to  the  jury,  or  which  required  a  charge  m 
any  way  different  from  the  one  given.  It  appears,  that  the  plain- 
tiff executed  a  jail  bond*  for  Bartholomew,  the  grantor;  and  that 
Bartholomew  was  indebted  to  him,  and  probably  the  deed  was 
executed  upon  these  considerations  alone.  But  if  there  was  a  fur- 
ther consideration,  viz.  an  engagement  by  the  plaintiff  to  assist 
Bartholomew  in  extinguishing  the  incumbrances,  which  were  then 
on  the  land,  and  also  in  extricating  himself  from  other  debts  and 
embarrassments,  the  deed  would  not  on  that  account  be  roid,  if 
there  was  no  fraudulent  intent.  It  is  conceded  by  the  defen- 
dant's council  that  an  absolute  deed,  intended  merely  as  security 
for  future  advances,  is  inoperative  as  against  the  creditors  of  the 
grantor.  This  court  have  decided  m  the  case  of  fVilliams  and 
Putnam  vs.  Parish  et  al.  in  Orange  county,  March,  1831,  that  a 
deed  absolute  on  the  face,  though  intended  as  a  security  to  indem- 
nify the  grantee  for  becoming  bail  for  the  grantor,is  not,  on  that  ac- 
count, void.  These  principles  are  decisive  of  the  present  case. 
There  was  an  indebtedness  from  Bartholomew  to  the  plaintiff,  and 
the  plaintiff  incurred  a  liability  on  signing  the  jail  bond,for  which  be 
had  an  undoubted  right  to  an  indemnity.  These  constituted  a 
good  consideration  for  the  deed,  and  entitled  the  plaintifi  to  a  ver- 
dict. If  the  plaintiff  cannot  hold  the  land,  as  a  security  for  any 
further  sum  due  to  him  from  Bartholomew,  this  can  be  decided 
when  the  defendant  asks  to  redeem  the  mortgage.  Then  all  the 
claims,  which  the  plaintifi  has,  and  which  are  legal  incumbrances 
on  the  land  as  against  the  defendants,  can  be  ascertained. 

It  may  be  remarked,  however,  that  an  agreement  between  the 
plaintiff  and  Bartholomew,  that  the  plaintifi  should  pay  the  incum- 
brances, which  were  then  on  (he  land,  and  hold  the  same  as  sure- 
ty therefor,  cannot  be  liable  to  any  objection.  Without  any  such 
agreement,  the  plaintiff,  if  he  paid  ofi  the  incumbrances,  to  avail 
himself  of  the  benefit  of  his  deed  from  Bartholomew,  would  have 
bad  an  equitable  lien  on  the  land  until  he  was  reimbursed  in  the 
sums  be  paid  therefor. 
_  The  judgement  of  the  county  court  is  afiirmed. 

Starr  fy  Judge  Phdps,  for  plaintiff. 

Seymour^  for  defendant. 
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Jbremiah  a.  Walker  vs,  Joseph  Ferrin.  ^^brua^ 


Where  a  party  litigant  executed  a  release  to  a  witness  to  extinguish  his  interest  in 
ihe  suit,  in  order  to  render  him  competent,  and  the  witness,  at  the  same  time,  exe- 
cuted and  delivered  hia  note  to  thj  party  in  Bausfaction  of  that  interest,  the  validity 
of  which  was  to  depend  on  the  event  of  the  suit, — it  was  held,  that  there  was  a  suffi- 
cient delivery  of  the  release,  though  it  did  not  actually  come  into  the  possession  of 
ihe  witness,  but  was  inmediately  destroyed  by  the  party  on  the  witness  ^being  r^ 
Jected. 

In  such  case,  if  tlie  party  be  an  infant,  he  is  not  bound  by  the  discharge ;  but 

1/ the  party  be  an  adult,  he  will  not  he  relieved  from  the  effect  of  the  discharge,  on  the 
ground  that  it  is  tainted  with  illegality  and  turj)ilu(le,  he  being  a  pariiceps  crindnit. 

If  a  guardian  ad  lilem  }o\n  in  the  execution  of  such  a  didcliargc,  it  will  etiil  not  be  bin- 
ding on  the  infant :  the  powers  of  such  a  guardian  do  not  enable  him  to  dischai  ga 
tl)6  interest  of  a  witness  under  such  circumstances. 

The  mere  circumstance,  that  a  party  execating  such  a  disclmrge,  is  an  infant,  is  not 
in  all  cases  sufficient  to  avoid  it.  If  it  be  executed  by  him  on  a  bona  Jide  and  suffi* 
cient  satisfaction  of  a  debt  doe  him,  it  is  binding. 

Where  one  sold  a  note  warranting  that  the  maker  had  nothing  which  could  be  pleaded 
in  offset  thereto,  and  the  purchaser  sued  the  notOt  and  was  prevented  from  recov- 
ering by  an  offset  pleaded  and  allowed ; — it  was  held,  in  an  action  brought  by  the 
vendee  of  the  note  against  tlie  vendor,  to  recover  for  a  fraudulent  representation 
%\ih  regard  to  the  ofiaet,  that  the  prior  judgement  on  the  note  was  conclusive  evi- 
dence of  the  existence  of  the  claims  allowed  in  offset,  the  vendor  havii^  been  presf 
cut  at  the  trial  on  the  note,  and  assisted  the  plaintiff  in  sustaining  the  action. 

Tiiis  was  a  special  action  on  the  case,  setting  forth  the  sale  by 
tlie  defendant  to  the  plaintiff,  of  a  note  executed  by  one  Calvin 
Bruce  to  one  Silas  Bruce,  and  transferred  by  said  Silas  to  the 
defendant,  and  by  him  to  the  plaintifl  ;  and  alleging  a  fraudulent 
and  deceitful  representation  on  the  part  of  the  defendant,  that 
said  Calvin,  the  maker,  had  no  account  or  claim  in  offset  to  defeat 
a  recovery  thereon  ;  and  seeking  to  recover,  as  special  damages, 
the  costs  of  a  suit,  instituted  by  the  plaintiff  against  said  Calvin  on 
the  note,  in  which  the  latter  had  recovered  judgement  by  means 
of  a  setoff.  On  trial  in  the  county  court,  it  appeared  in  evidence 
that  in  the  trial  of  the  suit  instituted  on  said  note  by  Walker^  the 
defendant  was  offered  as  a  witness  on  the  part  of  the  plaintiff 
and  he  being  objected  to  on  account  of  his  interest,  Walker  exe- 
cuted a  sealed  release  to  Ferrin  of  all  liability  whatever  arising 
from  the  sale  of  the  aforesaid  note  ; — that  Abial  Child,  Esq.  who 
was  appointed  by  the  court  in  that  suit  guardian  ad  litem  to  the 
plaintiff,  Walker ^  joined  as  such  in  the  execution  of  said  release  - 
(4he  plaintiff  at  that  time  being  a  minor  ;)  that  a  note  was  executed 
by  Ferrin  in  con«deration  of  the  release; — thai  the  justice  of  the 
peace,  before  whom  the  suit  was  brought,  rejected  him  as  a  wit- 
ness, because  it  appeared  the  validity  of  the  note  was  to  depend 
on  the  event  of  the  suit ;  and  that  afterwards  Child,  against  tbe 
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Ferrin. 


remonstrances  of  Ferrin,  destroyed  the  release.  Calm  Bruce 
pleaded  in  ofisetan  account  against  Silas  Bruce^the  payee  of  tbe 
note,  and  recovered  thereon.  One  of  the  items  of  this  acconot 
was  a  charge  of  forty  dollars  for  work  done  on  a  meetiog-boyse 
job,  undertaken  by  Silas  Bruce.  Evidence  was  given  tending  to 
prove,  that  at  the  time  Silas  Bruce  procured  Calvin  to  perform  the 
work,  he  agreed  with  Calvin  to  give  him  up  another  note  which 
Silas  had  against  Calvrn  and  his  brother,  Asa,  of  about  thirty  dol- 
lars, and  pay  him  the  balance  ;  that  this  had  m  fact  never  been 
done,  but  Silas  Bruce  sold  that  note  to  another  person.  It  did 
not  appear  that  Silas  Bruce  was  notified,  or  knew  of  the  trial  of 
the  suit  on  the  note  brought  by  the  plaintiff  against  Calvio 
Bruce..  The  court  decided,  and  sa  inscrucced  the  jury,  tbst  the 
release  did  not  operate  as  a  defence  to  this  action ;  that  Ferrin^ 
having  been  present  at  the  trial  of  the  suit  on  the  note,  the  ac^* 
count  there  presented  by  Calvm  Bruce  against  Silas  being  alk>w- 
ed  by  the  court,  mrust  be  considered  na  prima  facie  correct  in  this 
action,  until  the  same  was  disproved  by  the  defendant  in  this  suit; 
and  that  the  charge  of  forty  dollars  for  work,  before  mentioned, 
might  well  be  pleaded  in  ofiset  to  the  note  sold  by  Ferrin  to 
Walker.  A  verdict  having  been  returned  for  the  plaintiff,  the  de- 
fendant Bled  exceptions,  and  brought  the  cause  to  tins  Court,  and 
moved  for  a  new  trial. 


Royce  and  Hodges,  in  support  of  ike  exceptions. — 1st.  It  is 
contended  on  the  part  of  the  deiendant  that  the  discharge  execu- 
ted to  him  is  a  full  defence  to  any  suit  thereafter.  No  question 
can  be  made  as  to  the  manner  in  which  the  discharge  was  execu- 
ted, (being  under  seal,)  nor  as  to  the  delivery,  as  the  case  shows 
it  was  placed  on  the  table /or  Am;  and,  even,  if  a  considerauon 
Was  required,  the  case  also  shows  he  executed  his  note  in  con- 
sideration of  any  supposed  liability  he  was  under.  It  then  only 
remains  to  be  determined  whether  the  discharge  could  be  ezecu<- 
ted  by  the  minor  and  the  guardian  ad  litem.  It  is  believed  no  well 
founded  objection  can  be  made  to  such  a  discharge ;  for  such  a  dis^ 
charge  might  properly  be  executed  if  the  whole  amount  now  claim- 
ed bad  been  paid  in  money  ;  and  if  sucb  had  been  the  case,  would 
the  defendant  be  compelled  to  prove  by  some  witness  taken  with  him 
for  that  purpose,he  had  paid  the  debt  thus  discbai^ed  ?  It  is  also  in- 
sisted,that  the  power  to  discharge  a  person  interested,for  the  purpose 
of  making  him  a  witness,  even  without  payment,  must  necessarily 
reside  sonoewhere  to  protect  the  rights  of  the  infant ;  and  ia  this 
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case  where  would  it  reside,  except  in  the  guardian  ad  litem  ?     It   ^^]:l^^^' 
could  not  be  said  that  a  guardian  regularly  appointed  by  the  pro-       1832. 
bate  court  could  not  give  a  discharge,  and  not  be  liable  to  the  in-      waiker 
fant,  if  he  acted  in  good  faith  ;  and  if  he  could  discharge,  where     p^rrin, 
is  the  danger  of  permitting  a  guardian  ad  litefu  to  do  the  same  ? 
for  he  certainly  would  be  liable  if  he  acted  fraudulently. 

Sod.  It  is  contended  that  the  court  erred  in  deciding  that  the 
judgement  in  the  suit  on  the  note  against  Calvin  Bruce  was/^rt- 
mafaeie  evidence  of  the  existence  of  an  account  which  could 
properly  be  offiet  on  the  note.  The  case  show  that  Silas  Bruce 
was  not  present,  nor  did  he  know  of  the  trial,  nor  does  it  appear 
from  the  case  that  Ftrrin  wasnoiiGed  to  attend,  unless  it  may  be 
inferred  that  he  was  summoned  to  attend  as  a  witness  for  Walker* 
If  it  is  contended  that  Ferrin  was  entitled  to  notice,  would  it  be 
enough  to  show  htm  present,  without  showing  his  connexion  with 
the  business  of  the  suit,  or  that  he  was  asked  to  prosecute  the 
claim  ? 

3rd.  It  is  insisted  that  so  much  of  the  account  of  Calvin  Brucci 
as  wasjagreed  to  be  applied  in  payment  of  a  note  of  thirty  dollars, 
should  have  been  applied  accordingly,  and  would  constitute  a  good 
defence  to  the  note  in  the  hands  of  the  present  holder.  The 
note  was,  in  fact,  paid  whenever  the  work  was  done  :  the  case 
made  the  application  ;  and  unless  by  a  mutual  agreement  between 
Siks  Bruce  and  Calvin  Bruce,  this  work  was  to  be  applied  in  some 
other  way  :  before  Calvin  bad  notice  of  the  sale  of  the  note  to 
Ferrin^  no  act  of  Silas  Bruce  could  direct  the  application  of  the 
work  agreed  to  be  applied  on  the  thirty  dollar  note. 

Baiu  and  Ckildf  contra. — The  only  question  raised  by  this 
case  which  can  admit  of  any  discussion  regards  the  release :  as 
to  which  the  plaintiff  contends,  1st.  A  guardian  ad  litem  has  no 
power  to  discharge  the  infant's  claims ;  stich  a  power  not  being  in- 
cident to  his  duties  and  office.  2nd.  No  guardian  can  bind  an 
infant  by  a  contract  like  this,  fraudulent  in  its  nature  between  the 
parties,  and  hurtful  to  the  interests  of  the  infant. — 7  Johns,  Rep, 
557,  Rogers  and  wife  vs.  Cruger  et  al, ;  American  Chan.  XMjp « 
22  J ,  sect.  1 3.  3rd.  It  does  not  appear  by  the  case  that  the  con- 
tract in  regard  to  the  release  was  fully  perfected^  nor  the  reason 
why  the  release  had  not  been  actually  delivered  to  Ferrin, 

pHiXPS,  J.,  delivered  the  opinion  of  the  Court. — ^The  first  and 
principle  question  arising  in  this  case  is,  whether  the  release,  exe- 
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cuted  by  the  plaintifl  to  the  defendant,  for  the  purpose  offender-* 
ing  the  defendant  a  competent  witness  in  the  former  suit,  is  a  bar 
to  the  present  action.  The  objection  to  its  operating  as  a  bar,  as 
made  by  tlie  plaintiff,  is,  that  it  is  not  to  be  regarded  as  having 
been,  in  a  legal  sense,  delivered  ;  and  further,  that  if  it  were  so 
delivered,  it  is  not  to  be  considered  a  legal  or  valid  instrument. 

That   delivery  is  essential  to  the  operation  and  validity  of  all 
written  instruments,  is  not  to  be  questioned  ;  but  there  are  cases, 
where  the  contract   may  be  justly  regarded  as  completed   and 
binding  on  the  party,  although  the  written  evidence  of  that  con- 
tract may  not  be  in  his  personal  possession.     The  question  of  de- 
livery depends,  in  many  cases,  on  the  intention  of  the  parties ;  and 
an  act  in  itself  equivocal  may  derive  its  legal  eflects  from  that  in- 
tention, as  evidenced  by  attendant  circumstances.     In  this  case, 
the  laying  the  discharge  on  the  table,  in  the  presence  of  both  par- 
ties, and  in  the  power  of  both,  might,  and  might  not,  operate  as  a 
delivery  in  a  legal  sense.     Whether  it  did  or  did  not  so  opeiate, 
depends  upon  the  criterion  already  suggested.     If  the  note,  which 
appears  to  have  been  executed  in  consideration  of  the  discharge, 
bad  been,  as  we  must  infer  from  the  case,  actually  delivered,  it 
would  seem,  that  such  an  act  roust  be  construed  as  an  intentional 
delivery  and  a  consummation  of  the  contract.     The  case  howev- 
er, furnishes  most  satisfactory  grounds  for  this  conclusion.     The 
occasion  of  its  production,  at  the  justice's  court,  was  the  objection 
taken  to  the  competency  of  the  defendant  as  a  whness  for  the 
plaintiff,  in  the  action  then  pending.     The  purpose  of  its  prodtic 
tion  was  to  remove  that  objection  ;  and  by  whomsoever  produced 
there,  it  was  relied  on  by  the  plaintiff  as  an  instrument  which  had 
taken  effect  to  extinguish  the  interest  of  the  witness.     Th/s  pro- 
ceeding involves  an  avowal  of  its  delivery. 

The  more  important  question,  however,  is  whether,  admitting 
the  delivery,  the  instrument  was  effectual  to  extinguish  the  claim 
attempted  to  be  enforced  in  the  present  action. 

The  whole  transaction,  in  relation  to  the  note  and  discharge,  was 
a  gross  fraud  upon  the  administration  of  justice.  The  agreement 
in  relation  to  the  note,  that  its  validity  should  depend  upon  the 
event  of  the  suit,  restored  the  interest  of  the  witness,  and  conver- 
ted the  whol»  proceeding  into  a  corrupt  device — a  fictitious  and 
simulated  contract,  entered  into  for  the  unlawful  purpose  of  de- 
ceiving the  court,  and  imposing  upon  it,  as  a  disinterested  witness, 
a  person  in  reality  as  deeply  interested  as  the  plaintiff  himself.  It 
IS  not  to  be  supposed,  that  the  law  would  lend  its  sanction  to  a 
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contract  conceived  in  purposes  of  fraud,  and  calculated,  moreover,    5'e^]f;^ar"' 
to  poison  the  very  fountains  of  justice.     The  policy  of  the  law  on       1^32. 
the  subject  is  well  settled.     It  refuses  its  aid  to  such  a  contract,      waiker 
either  for  the  purpose  of  enforcing  it,  or  of  relief  from  it.     If  the      PerHn. 
contract  be  executory,  it  is   deemed  void  ;  and  if  executed,  the 
law  afiords  no  aid  in  extricating  the  party  from  the  necessary 
consequences  of  his  criminal  act. 

The  latter  principle  might  indeed  seem  to  give  validity  to  the 
discharge  in  question.  But  it  is  to  be  remembered,  that  this  prin- 
ciple of  law  applies  only  in  cases  where  the  parties  are  to  be  re- 
garded as  partidpes  criminis.  Were  the  plaintiff,  in  this  in- 
stance, of  full  age  at  the  time  oi  joining  in  this  discharge,  it  would 
be  difficult  to  discover  upon  what  principle  he  could  be  relieved 
upon  the  ground  that  the  discharge  is  tainted  with  positive  illegality. 
But  he  is  admitted  to  have  been,  at  that  time,  a  minor ;  and  it  is 
worthy  of  consideration,  whether  he  is  so  far  iniplicated  in  the 
fraud  contemplated  by  that  transaction,  as  to  be  bound  by  a  con- 
tract otherwise  voidable. 

A  minor  is  not  supposed  by  law  to  be  possessed  of  legal  discre^ 
tion  ;  Dor  to  be  so  far  connusant  of  the  legal  character  and  efTect 
of  a  contract,  as  to  be  bound  thereby.  If  he  is  not  considered 
capable  of  discerning  the  natural  and  necessary  import  and  con- 
sequences of  a  contract,  he  cannot  be  supposed  capable  of  judg- 
ing of  those  remote  incidents,  which  are  derived  not  so  much 
from  considerations  of  equity  and  justice  between  the  parties,  as 
from  more  abstruse  and  deep  laid  principles  of  general  policy. 
And  if  he  is  not  subjected  to  the  usual  consequences  of  a  contract,. 
he  ought  not  to  be  visited,  in  regard  to  them,  with  the  vindictive 
policy  of  the  law.  In  short,  if  he  is  not  bound  directly  and  imme- 
diately, he  cannot  be  made  so  by  any  circuity  of  reasoning,  drawn 
from  any  accidental  or  contingent   consequences  of  his  contract. 

The  mere  circumstance  that  a  party  executing  a  receipt  or 
discbarge  is  an  infant,  is  not,  in  all  cases,  a  sufficient  reason  to 
avoid  it.  There  can  be  no  doubt,  that  such  an  instrument,  exe- 
cuted by  him  upon  a  bona  fide  and  sufficient  satisfaction  of  a  debt 
due  him,  is  binding.  For  this  reason,  it  becomes  necessary,  in 
this  case,  to  inquire  into  the  consideration  on  which  the  discharge 
is  founded,  and  the  circumstances  under  which  it  was  given ; 
and,  as  there  was  no  satisfaction  nor  payment  of  the  claim,  but 
a  discharge  or  release  executed,  which  can  be  binding  only  as  a 
positive  contract ;  and  as  this  contract  was  entered  into  under  the 
ciECurostances  mentioned,  we  ace  clearly  of  opinion  that  he  is  not 
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bound  by  it ;  and  that  it  is  not  a  case  where  the  vindictive  rule, 
above  alluded  to,  can  properly  be  applied. 

It  is  contended,  however,  by  the  defendant,  that,  although  this 
release  cannot  be  considered  as  binding  on  the  plaintinT,  as  his 
own  act  simply,  yet,  that,  havhig  been  executed  by  the  guardian 
ad  liiemf  it  is  efiectual  to  discharge  the  chioa  ;  and  that  the  plain- 
tifl's  remedy,  for  any  injury  he  may  have  sustained,  is  against  his 
guardian.  This  depends  upon  the  power  of  the  guardian  to  bind 
the  plaintifi  by  the  release.  Admitting,  for  argument's  sake,  that 
such  an  instrument  may  legally  be  executed  by  the  guardian,  as 
a  general  rule,  yet  this  rule  applies  only  to  bona  fidt  and  lawful 
acts.  It  cannot  apply  to  fraudulent  and  unlawful  acts,  nor  to  con- 
tracts, which,  for  their  illegality,  would  not  be  enforced,  and 
which,  if  executed,  are  binding  on  the  party  only  upon  the  prin- 
ciple that  he  is  particepi  crininii.  Indeed,  an  infant  may  avoid 
the  act  of  his  guardian,  if  it  be  in  fraud  of  fab  rights,  or  illegal  in 
its  nature. — See  Rogen  et  ux»  vs.  Cruger  tt  al.  7  JoJbu.  Aep. 
557.  Regarding  the  release,  then,  as  the  act  of  the  gardian,  and 
as  illegal  in  its  character,  there  is  no  reason  why  the' plaintiff  should 
be  bound  by  it,  as  the  only  ground  upon  which  inch  a  contract  is 
ever  held  binding,  to  wit,  that  the  party  is  pmiieep$  criminuj  does 
not  exist  in  the  case. 

We  are,  after  all,  of  opinion,  that  the  guardian  ad  jileaihad  no 
power  to  execute  the  release  in  question,  for  the  purpose  stated 
in  the  case.  The  power  of  discharging  the  interest  of  a  witness, 
in  order  to  render  him  competent,  was  never  •supposed  (o  apper- 
tain to  the  offices  of  an  attorney  or  other  agent  for  conducting  a 
suit.  It  is  hot  necessarily  involved  in  an  authority  to  prosecute  or 
defend*  The  powers  of  a  guardian  ad  lUem,  appointed  by  the 
court,  are  analogous  to  those  of  an  agent  or  attorney  appointed  by 
the  party.  In  neither  case  do  they  extend  to  the  dispoation  or 
control  of  claims  not  in  issue  in  the  suit ;  nor  is  it  easy  to  discov- 
er the  source  from  which  the  court  derive  the  power  of  aotborfr* 
asing  any  interference  with  claims,  which,  not  being  involved  in 
the  issue,  are  of  course  not  within  their  jurisdiction.  Tlftre  are 
insuperable  objections  to  the  exercise  of  such  a  power.  The  ju- 
risdiction of  the  probate  court  is  assumed  by  it,  and  the  general 
guardian,  if  there  be  one,  is  ousted  of  his  office.  The  control  of 
the  ward's  efiects  is  transferred  to  a  tribunal,  where  the  law  has 
not  placed  it,  and  the  administration  of  those  efiects  committed  to 
the  agents  of  that  tribunal,  without  the  security  provided  by  law. 
To  permit  the  guardian  ad  litem  to  exercise  a  controul  over  any 


r 


OP  THE  STATE  OP  VERMONT.  62d 

xlingj  except  the  suit  itself,  would  be  dangerous  in  the  extreme.   ^^^^^* 

The  power  of  such  guardians  has  ever  been  stricily  construed.       1832.  ' 
Hence  their   adnoissions  are  not  binding  on  their  wards.— See     waiker 
C^tvling  vs*  Ely,  2  Starkie^s  Rep.  366.     Nor  is  the  answer  of  a     pen-iik 
guardian  to  a  bill  in  chancery  binding  on  the  ward. — See  Beasley 
▼Si  Magrath^  2  ScA.  and  Lefroy,  34  ;   Wroitesly  vs.  Bendishf 
3  P.  fFms.  237  ;  Let^h  vs.  Wood,  2  Vent.  72  ;  2  Mad.  Ch. 
262.    Here  the  authority  of  a  guardian  ad  litem  to  discbarge  the 
interest  of  a  witoess,  in  order  to  render  him  competent,  (the  pre- 
cise atitbority  here  claimed,)  has  also  been  denied. — See  Frazer 
vs.  JlfctrtA,  2  Starkie's  Rep.  4 1  ;  2  Sound.  PI.  and  Ev.  948. 

The  release  in  question  was  therefore  no  bar  to  the  present  ac- 
tion, and  the  decition  of  the  county  court  on  that  point  is  affirm*^ 
ed. 

A  further  exc^tioo,  however,  is  taken  to  the  decision  of  the 
court  below,  viz. ;  that  they  held  the  judgement  in  the  suit,  in- 
stituted against  Calvin  Bruce  by  the  plaintiff  on  the  note  in  ques- 
UOBf  to  be  prima  facte  evidence  for  the  plaintiff  in  this  case. 

There  are  two  points  of  view,  in  which  judicial  proceedings 
may  be  regarded,  when  ofiered  as  evidence  in  a  subsequent  case. 
A  judgement  may  be  relied  on  as  a  matter  of  estoppel^  i.  e%  as  a 
previous  determination  of  the  same  controversy  ;  in  which  case  it 
is,  if  evidence  at  all,  conclusive  evidence  between  the  parties ;  and 
it  may  be  offered  as  matter  in  pais,  as  a  fact,or  a  part  of  a  transac- 
tion, in  relation  to  which  a  controversy  has  arisen ;  and  in  such  case, 
it  is  relied  on,  not  as  a  conclusive  determination  of  the  identical 
controversy,  but  as  a  tact  or  occurrence,  having  a  bearing  upon  the 
controversy  to  be  settled.  When  offered  in  this  point  of  view,  its 
admissibility  depends,  not  so  much  upon  the  question  who  are 
parties  to  it,  as  upon  the  question,  whether  the  existence  of  such 
a  judgement  is  a  fact  material  to  the  issue. 

In  the  present  case,  the  representation  set  forth  in  the  declara- 
tion relates  to  the  colleetability  of  the  note,  and  was  substantially, 
that  there  was  no  claim  in  offset  to  defeat  a  recovery  on  it. 
This  being  the  case,  a  recovery  in  the  suit  on  the  note,  would 
havesatis6ed  the  representation,  and  been  decisive  of  the  present 
controversy.  Ou  the  other  hand,  the  judgement  for  the  defen- 
dant in  the  former  suit  goes  to  establish  the  fact,  that  the  plaintiff 
failed  to  collect  the  note,  which  is  essential  to  his  recovery  here. 
The  record  further  shows  that  failure  to  have  been  occasioned 
by  means  of  an  account  pleaded  in  offset  by  Bruce,  another  fact 

equally  essential  to  the  right  of  recovery.     Thus  far  the  proceed- 
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ings  in  relation  to  the  note  are  to  be  regarded  as  mere  matters 
in  pati,  material  to  the  issue,  and  to  be  proved,  as  is  admitted  on 
all  hands,  by  the  only  proper  evidence,  the  record  of  those  pro- 
ceedings. The  admissibility  of  this  evidence  is  not  contested  by 
the  defendant ;  but  it  is  insisted,  that,  although  this  evidence  es- 
tablishes the  fact  that  such  a  judgement  was  rendered,  yet  it  is  not 
even  prima  facte  evidence  of  the  correctness  of  that  judgement,  or 
of  the  existence  of  any  state  of  facts  which  would  warrant  it.  If 
it  is  conceded  that  the  record  was  properly  in  evidence,  and  the 
fact  of  a  failure  to  recover  on  the  note,  established  by  it,  then  the 
question  raised  in  this  case  becomes  simply  a  question,  whether, 
in  the  absence  of  all  proof  in  relation  to  the  merits  of  the  case  then 
decided,  the  presumption  is  in  favor  of  the  judgement  or 
against  it  ?  Or,  in  other  words,  whether  there  is  any  case,  where 
the  law  makes  a  record  evidence,  but,  at  the  same  time,  pre- 
sumes it  to  be  false. 

The  presumption  of  law  is  in  favor,  not  only  of  the  regularity, 
but  alsa  of  the  justice  of  all  judicial  proceedings ;  and  if  a  con- 
trary presumption  were  to  prevail,  the  result  would  be,  that  every 
adjudication  in  favor  of  a  claim,  however  often  it  might  be  repeat- 
ed, would  only  furnish  additional  evidence  that  it  was  unfounded 
and  false. 

It  is  to  be  observed,  however,  that  the  charge  of  the  court,  in 
relation  to  the  eflect  of  this  judgement,  had  reference  to  the  fact, 
which  appears  in  the  case,  that  the  defendant  was  not  only  noti- 
fied of  the  former  suit,  but  was  present  at  the  trial,  and  aiding  in 
sustaining  the  action.  If,  on  that  occasion,  he  could  not  satisfy 
the  court  of  the  plaintifi^'s  right  of  recovery,  and  if  be  ofiered  in 
this  case  no  evidence  to  show  that  he  should  have  recovered, 
were  not  the  jury  warranted  in  finding,  that  the  set  off  in  that 
action  was  properly  allowed  ?  And  were  not  the  court  justified  in 
charging,  that  the  judgement  in  the  first  action  was  prima  facie 
correct  ?  The  defendant  had  his  day  in  court  to  contest  the  set 
off,  and,  according  to  the  decision  in  the  case  of  Warner  fy  Co. 
vs.  McQary^  decided  by  this  Court,  the  present  circuit,  in  Chit- 
tenden county,*  the  judgement  might  be  held  conclusive  evi- 
dence against  him,  as  to  the  merits  .of  that  suit. 

*  As  to  the  other  point  raised  in  the  case,  upon  the  ground  that 
the  account  pleaded  in  offset  was  originally  agreed  to  be  applied 
to  another  note,  between  the  same  parlies,  it  is  sufficient  to  ob* 
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serve,  that,  by  the  sale  of  this  last  mentioned  note,  the  party  had  l^rLAND, 
disabled  himself  from  performing  that  agreement,  and  bad  virtu-       1832. 


ally  rescinded  it. 


Judgement  affirmed. 


.(gl^^^. 


A.  W.  &  O.  M.  Hyde  vs.  Horace  Long. 

V  and  II  executed  a  joint  and  seveial  note  to  G.  Judgement  having  been  obtained 
on  the  note  against  V,  he  was  committed  to  jail  on  the  execution,  gave  a  jail  bond, 
and  wail  admitted  to  the  prison  liberties.  G  afcerwards  received  from  V,  a  part  of 
the  debt,  and  in  consideration  thereof,  discharged  the  bond.  It  was  held  in  an  ac* 
tion  brought  against  II,  the  other  maker  of  the  note,  that  the  discharge  of  the  bond 
was  a  full  and  complete  discharge  of  the  whole  debt,  and  consequently  of  H,  the 
other  signer. 

This  was  an  action  on  promissory  note  executed  by  the  defen- 
dant jointly  and  severally  with  one  Virgil  Long,  and  made  paya- 
ble to  James  Green,  or  order,  and  by  said  Green  endorsed  to  the 
plaintifi.  Plea,  general  issue.  It  appeared  that  Green,  previous 
to  his  endorsing  the  note  to  the  plaintiff,  obtained  a  judgement 
thereon  against  Virgil  Long,  and  caused  him  to  be  committed  to 
jail  on  the  execution  ; — that  while  Long  was  thus  imprisoned  on 
said  execution,  he  entered  into  negotiation  with  S.  H.  Merrill, 
the  agent  and  attorney  of  Green,  to  procure  his  discharge  from 
imprisonment ; — that  he  paid  Merrill  fifteen  dollars,  (being  con- 
siderably less  than  the  debt,)  for  that  purpose  ; — that  thereupon 
Merrill  endorsed  on  the  bond,  these  words  ;  ''  I  hereby  discharge 
this  bond. — S.  If.  Merrill,  plaintiff^  attorney  5"  and  that  Virgil 
Long  immediately  departed  from  the  limits  of  the  jail.  The 
court  having  decided,  that  this  operated  as  a  discharge  of  Horace 
Long,  the  present  defendant,  ordered  a  non-suit,  with  leave  to 
move  to  set  it  aside,  should  this  Court,  on  a  hearing,  reverse  that 
decision.  The  plaintiff,  therefore,brought  the  cause  to  this  Court, 
and  moved  that  the  non-suit  be  set  aside. 

Merrill  and  Ornubee,for  plaintiffs. — The  discharge  of  Virgil 
Long  from  imprisonment  on  an  execution  against  him  alone,  issu- 
ed on  a  judgement  against  him  on  a  joint  and  several  note, 
signed  by  him  and  the  defendant,  does  not  release  the  defendant, 
from  his  original  undertaking  in  the  note. — 1  Pet.  573,  and  the 
authorities  there  dted}  2  Ver.  Rep.  212,  Spencer  vs.  fVUliams 
and  others.  If  Virgil  Long  had  been  discharged  on  taking  the 
poor  debtor's  oath,  it  would  have  been  no  discharge  of  the  debt, 
either  as  agair.::!  him,  for  the  purpose  of  procuring  a  judgement, 
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AooisoH,    nor  18  aeainst  the  defendotit. — Stat.  222,  241.    The  defeo'dant 

1832.       oot  being  a  party  to  tbe  suit  in  which  the  origiaal  jodgemeot  was 

HydoetaL   rendered,  nor  a  party  to  the  bond*  cannot  be  released  by  tbe  dis- 

^''        charge  of  tbe  bond.     The  presumption  of  satisfaction  which  the 

law  raises  on  the  release  of  the  person,  is  entirely  removed  by  the 

ease,  which  states  that  considerably  less  than  tbe  or^ioal  debt  wa» 

paid. 

Royee  and  HodgeSffor  the  defendant. — The  release  of  Virgil 
Long  from  imprisonment  by  the  plaintifis  in  tbe  execution  oper- 
ates as  a  discharge  of  the  note  in  suit  as  to  all  the  parties,  and  not 
merely  as  a  covenant  not  to  sue  him. — Vigers  vs.  JUdrich^  4 
Burr.  2482 ;  Jacques  vs.  Wiihey^  1  T.  R.  557 ;  Clark  vs. 
Clement  and  English,  6  7.  R.  525  ;  Taylor  vs.  Waters^  2 
Chit.  R.  303  ;  Enos  vs.  Fenno,  Bray.  36 ;  United  States  vs. 
Stansbury  et  al.  1  Pet.  Rep.  573. 

The  opinion  of  the  Court  was  delivered  by, 

Williams,  J. — The  note  on  which  this  suit  was  instituted  ap* 
pears  to  have  been  executed  by  the  defendant  jointly  and  several- 
ly with  one  Virgil  Long,  who  has  been  heretolbre  sued  on  the 
same.  Judgement  was  recovered  agarnst  him  in  the  suit,  and  ao 
execution  issuing  thereon,  he  wascommhted  tojai),  and  admitted 
to  the  liberties  of  the  jail  yard.  While  he  was  hs  jail  he  entered 
into  a  negotiation  for  a  discharge,  and,  on  payment  of  about  fifteen 
dollars,  the  jail  bond  taken  on  his  admission  to  the  liberties,  was 
dischai'ged  by  Mr.  MerriU,  the  agent  and  attorney  of  one  Green, 
who  was  tbe  original  payee  of  the  note,  and  ^o  then  held  the 
same.     Green  after  this  endorsed  the  note  to  the  plaintiflL 

The  effect  of  this,  if  not  a  direct  discharge  of  the  debt,  was  a  dis* 
charge  of  tbe  jail  bond,  and  a  discharge  of  Virgil  Long  from  bis 
imprisonment  on  the  execution. 

The  question  is,  what  is  the  operation  of  this  proceeding,  as  it 
respects  either  Virgil  Long,  or  the  defendant,  or  both.  As  to 
Virgil  Long  tt  was  a  consent  on  the  part  of  the  creditor  to  his  es- 
cape from  jail,  and  an  escape  by  him,  with  such  previous  consent. 

No  rule  is  belter  established  at  common  law  than  this ;  that  nn 
escape  of  a  debtor,  who  is  in  prison  on  execution,  with  the  consent 
of  the  creditor,  is  a  discharge  of  the  debt }  and  no  other  execution 
can  issue  against  him,  nor  can  any  action  of  debt  on  the  judge- 
ment be  maintained  against  him.  This  rule  is  laid  down  in  the 
case  of  Scott  vs.  Peacock^  1  Salk.  271  ;  Vigers  vs.  Aldrichy  4 
Burr,  2482  ;   Jaques  vs.  Wiihey,  I  T.  R.  557  ;  Clark  vs.  Clem- 
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ment  and  EngHih,  6  Term,  525.    It  was  so  decided  in  this  state    ^JJ^^' 
in  the  case  ofEnos  vs.  Fenno,  Bra.  36 ;  in  the  state  of  New-York      ib32. 
ia  the  case  of  Fatei  vs.  Van  jRenssda^r  and  Sckermerhom,  5  li^eetai. 
John.  364 ;  by  the  Supreme  Court  of  the  United  States,  in  the      |^^, 
case  of  the  United  States  vs.  Stanebury  et  aL  1  Peters.  573 ;  and 
cannot  now  be  denied,  or  questioned,  unless  altered  by  the  legis- 
lature. 

This  rule  is  founded  upon  a  presumption,  that  if  a  creditor  has 
caused  the  body  of  his  debtor  to  be  taken  in  execution,  and  con- 
sents to  his  release,  he  receives  an  equivalent  for  such  release,  in 
satisfaction  of  his  debt.  The  law  attaches  to  this  act,as  a  legal  con- 
sequence, a  presumption,  that  the  debt  is  satisfied,  which  cannot 
be  rebutted  by  any  proof  of  the  actual  intention,  eiAer  of  the 
debtor  or  creditor. 

This  legal  presumption  is  not,  as  was  urged  by  the  plaintifh' 
counsel,  upon  the  ground,  that  %  commitment  is  of  itself  a  satisfac- 
tion of  the  debt ;  for  we  find  that  a  subsequent  assent  by  the  cred- 
itor does  not  operate  as  a  discharge  of  the  debt.  Nor  does  an 
escape  against  the  consent  of  the  creditor  so  operate ;  as  where  the 
sheriff  suffers  a  Tolantary  escape;  in  which  case  he  cannot  retake 
the  prisoner,  although  the  creditor  may.  Nor  does  a  discharge  of 
the  debtor  under  the  insolvent  debtor's  act  in  England,  nor  a  dis- 
cbarge on  taking  the  oath  provided  by  the  statute  of  this  state  for 
poor  debtors,  or  a  discharge  like  the  one  mentioned  in  the  case 
of  the  United  States  vs.  Stansburyet  a/,  where  the  common  law 
was  altered  by  statute.  These  cases  all  shew  that  it  is  not  the 
commitment,  which  is  considered  as  a  satisfaction  of  the  debt ; 
but  the  escape  with  the  previous  consent  of  the  creditor. 

The  result  is,  that  the  discharge  of  Virgil  Long,  as  stated  in  the 
case,  was,  as  to  him,  a  discharge  of  the  debt ;  and  neither  bis  body 
nor  property  were  further  liable  thereon.  As  a  necessary  conse- 
quence of  this,  the  debt,  as  to  Horace  Long^  the  other  signer  of 
the  note,  was  also  discharged,  whether  it  was  so  inteaded  or  not. 

A  discharge  of  one  of  two  joint  obligors  is  a  discharge  of  both. 
If  a  plaintiff  consents  to  the  discharge  of  one  of  several  defen- 
dants taken  on  a  joint  ca*  <«•,  he  eannot  afterwards  retake  him,  or 
take  either  of  the  oA^ntm  an  alias.  This  was  the  point  deter- 
mined in  the  case  of  C/arivs.  Clement  and  English^  before  re- 
ferred to,  and  is  an  authority  directly  in  point  on  the  question 
now  under  consideration. 

The  only  question  which  can  remain  in  this  case  is,  whether 
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F^b^T'     ^^'    ^^®'*'*"  **^^   ^"y  ft"tlioriiy  thus   to  discharge  the  debt  as 

1332.        against  Virgil  Long. 


Hydectai.  I^  may  be  very  doubtful  whellipr  an  attorney,  employed  ouly  to 
Long.  collect  a  demand  committed  to  him,  would  be  vested  with  any 
such  authority.  It  has  been  decided,  both  in  New*York  and 
Massachusetts,  that  the  attorney  for  the  plaintifi  in  the  suit  has  no 
authority  from  his  general  character  as  an  attorney  lo  discharge  a 
defendant  from  execution  on  a  ca,  sa,  until  the  money  is  paid  ; 
and  this  is  undoubtedly  the  common  law  upon  this  subject. — Jack" 
son  vs.  Batileti,  8  Johns,  280 ;  Lewis  vs.  Oamage^  18  Mass. 
347.  Sometimes  a  discretionary  power  is  given  to  attorneys  in 
this  state,  and  their  authority  may  be  directly  proved,  or  it  may 
frequently  be  inferred  from  the  circumstances  attending  each  par- 
ticular case.  We  cannot  decide  this  case,  however,  by  determin- 
ing what  is  the  general  authority  which  an  attorney,  as  such, 
may  be  supposed  to  possess  ov^r  the  demands  committed  to  him 
to  collect. 

This  question  was  not  thought  of  at  the  jury  trial,  and  is  not 
made  a  point  in  the  case.  The  trial  was  had  on  the  supposition 
that  the  attorney  was  authorized  todowhatJ^ie  did,  whatever 
might  be  the  consequences.  The  case  states  that  Mr.  Merrill 
was  the  agent  and  attorney  of  Green,  the  holder  of  the  note. 
Nothing  further  is  presented  by  which  we  can  determine  the  ex- 
tent of  his  agency,  whether  he  was  merely  the  attorney  in  the 
suit,  or  the  agent  and  attorney  of  the  creditor  authorized  to  make 
a  negotiation  with  the  debtor. 

If  the  plaintiff  rtilied  on  y^e  want  of  authority  in  Mr.  Merrill,  be 
should  so  have  presented  the  facts  that  the  county  court,  and  ihis 
court,  could  determine  from  them,  the  nature  and  extent  of  the 
authority  given  to  him.  If  Mr.  Merrill  was  authorized  to  make 
the  negotiation  with  Virgil  Long,  which  was  made  either  by  an 
express,  or  by  an  implied  authority,  the  creditor  must  abide  by 
the  consequences  resulting  from  what  he  did. 

We  can  see  nothing  to  warrant  us  in  inferring  a  want  of  such 
authority,  and  the  acts  of  the  agent  and  attorney  must  be  consid- 
ered as  the  acts  of  the  principftl. 

The  consequence  is  that  the  judgement 
of  the  county  court  must  be  affirmed. 
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Robert  Temple  vs.  Abner  Mead.  iirxLANu, 

r  eo/'uaryf 


Vnilcr  the  con.  titut'un  of  this  state,  jomiferf  vote  j  may  be  legally  received  for  Gov- 
ernor, Lieutenant  Governor,  Treui'urer  and  Councillors,  who  are  to  bo  chosen  an- 
suaJiy  by  the  freemen. 

This  was  an  aclion  on  ihe  caia  brought  by  ihe  plaintiff  against 
the  defendant  for  refusing  to  receive  a  printed  vote,  on  which 
there  was  a  judgement  for  the  plaintiff  by  consent  in  the  county 
court ;  and  it  was  agreed  that  the  case  should  pass  to  tlie  Supreme 
Court,  for  final  jtidgement  on  the  following  case  stated  : — 

"  The  plaintifl,  a  freeman  and  legal  voter  in  the  town  of  Rut- 
land, and  stale  of  Vermont,  at  a  Freeman's  meeting  duly  warned 
and  holden  at  Rutland,  on  the  first  Tuesday  of  September,  A.  D. 
1830,  for  the  purpose  of  electing  a  Governor,  Lieutenant  Govern- 
or, Treasurer  of  the  state,  and  Councillors,  for  the  year  ensuing, 
offered  to  the  defendant,  (within  the  time  required  by  law,)  the 
presiding  oflScer  in  said  meeting,  his  vote  for  Governor,  Lt.  Gov- 
ernor, Treasurer  of  the  state,  and  Councillors,  on  a  piece  of  pa- 
per, on  which  were  legibly  printed  the  names  of  the  following 
persons,  Samuel  C.  Crafts,  for  Governor,  Mark  Richards,  for 
Lt.  Governor,  Benjamin  Swan,  for  Treasurer ;  for  Counsellors, 
Myron  Clark,  Samuel  Clark,  Robert  Pierpont,  Thomas  D.  Ham. 
mond,WiHiam  G.  Hunler,Ezra  Hoyt,  Jedediah  .H  Harris,John  C. 
Thompson,  George  Worthington,  Benjamin  F.  Demming,  James 
Davis  and  Ira  H.  Allen  ;  and  the  defendant  refused  to  receive,  and 
did  reject,said  vote,  assigning  for  a  reason,  that  the  names  of  the  can- 
didates were  printed  ;  and  refused  to  receive  the  same  for  that, 
and  for  no  other  reason.  If  the  defendant  erred  in  not  receiving 
said  vole,  for  the  cause  assigned,  then  the  judgement  of  the  coun- 
ty court  is  to  be  affirmed  j  otherwise,  to  be  reversed. 

Royce  and  Hodges,  for  defendant. — The  propriety  and  expe- 
diency of  permitting  printed  votes  to  be  substituted  for  written 
ones,  fonns  no  part  of  the  present  discussion  ;  for  if  it  is  establish- 
ed that  the  framers  of  the  constitution  used  the  word  understand- 
ing'y)  ^^^  danger,  and  even  criminality,  of  defeating  their  inten- 
tions by  a  judicial  decision,  must  be  too  apparent  to  need  its  being 
urged  before  this  tribunah  To  suppose  that  the  framers  of  our 
constitution  used  the  word  "  wiitten,''  without  fully  comprehend- 
ing its  meaning,  is  casting  an  imputation  upon  their  knowledge  of 
language  which  illy  coincides  with  the  wisdom  displayed  in  fram- 
ing it.  If  at  the  time  the  present  constitution  was  adopted,  print- 
ing presses  bad  not  been  established   in  this,   and  surrounding 
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fT^'^'    states,  there  might  be  some  foundation  for  supposing  that  the  word 
1832.  '    was  not  used  in  its  most  common  acceptation  ;  but  the  fact  that 
Teraple"  >(  ^^^  SO,  is  conclusive  evidence  that  they  either  feared  the  influ- 
Mead.      ®"^®  which  might  be  exerted  by  the  press,  or  that  they  consider- 
ed the  expression  of  the  public  mind  more  clearly  indicated  by 
having  every  freeman  who  went  to  the  polls,  put  in  the  vote  in  bis 
own  hand  writing.     It  is  not  denied  that  when  a  word  is  used 
9  known  to  the  common  law,  that  a  reference  must  be  bad  to  its 
meaning  as  ascertained  by  judicial  decisions ;  but  this  rule  does 
not  apply  to  words  in  common  use,  and  where  the  meaning  is  ob- 
vious to  every  one.     The  practice,  under  the  present  constitu- 
tion, of  every  freeman  in  the  state,  is  most  conclusive  to  prove, 
that  the  language  of  the  constitution  has  been  literally  understood, 
and  no  one  has  pretended  to  doubt  its  meaning,  although  its  ex- 
pediency has  been,  and  still  may  be,  doubted. 

Mr,  Ortmbeefor  the  plaintiff* — By  the  constitution  the  free- 
men of  this  state  are  required  to  bring  in  their  votes  for  Governor, 
with  his  name  fairly  written. — Ci>mp,  StcU,  p.  46,  lec.lO.  It 
seems  also  to  be  contemplated  that  the  Lieut.  Governor,  Treas- 
urer, and  Councillors,  shall  be  voted  for  in  the  same  manner. 
The  question  intended  to  be  raised  in  the  present  case  is,  wheth- 
er a  vote,on  which  the  names  of  the  persons  voted  for  are  fairly  and 
legibly  printed,  comes  within  the  provisions  of  the  constitution. 
It  is  a  general  rule  of  construction,  as  applied  to  statutes,  (and  no 
reason  is  seen  why  it  siiould  not  apply  in  the  present  case,)  that 
'  the  intention  of  the  makers  of  a  statute  is  to  be  pursued  in  its  con- 
struction; and  this  is  best  inferred  from  the  cau8e,necessity,  and  ob- 
ject of  such  statute.  To  ascertain  the  persons  voted  for  by  such 
freeman,  by  having  the  name  ot  each  person  voted  for  fairly  and 
legibly  written  upon  the  vote,  it  is  believed  was  the  intention  of 
^  the  fraroers  of  the  constitution  in  inserting  this  provision.     Public 

policy  and  individual  convenience  both  would  seem  to  require 
that  this  designation  of  the  individual  voted  for,  might  be  made  in 
any  manner  which  would,  with  the  greatest  facility,  and  with  suffi- 
cient certainty,  express  the  intention  of  the  voter,  while  it  should 
not  be  unduly  burdensome  to  the  several  officers  whose  duty  it  is 
made  to  receive  the  votes  and  transmit  them  to  the  place  where 
they  are  counted.  ThQ  constitution  merely  requires  that  the 
name  of  the  person  voted  for  should  be  fairly  written.  Had  the 
persons,  who  inserted  this  provision  in  the  constitution,  wished  to 
efiect  any  thing  more  by  it  than  merely  to  require  that  the  voter 


OP  THE  STATE  OF  VERMONT.  63t 

should  desigoate  the  person  be  voted  for  by  his  name  fairly  writ-  ^^"''' 
ten,  (that  is,  fairly  expressed  in  letters)  they  would  unquestiona-  1833. 
bly  have  prescribed  the  manner  in  which  the  name  should  be  *  Temple"" 
written,  the  material  upon  which  it  should  be  written,  and  the  in-  ueU. 
stroment  with  which  the  characters  should  be  traced.  Upon  all 
these  points  the  constitution  is  silent,  and  leaves  them  to  be  fixed 
by  custom,  by  judicial  and  legislative  construction,  and  by  the 
application  of  sound  common  sense.  A  freeman  might, within  the 
the  strict  letter  of  the  constitution,  offer  his  vote  written  upon  a  ta- 
ble of  lead,  or  a  mass  of  marble,  or  upon  any  other  material 
eqoaDy  cumt>ersome  and  inconvenient ;  but  no  oue  would  for  a 
moment  maintain  that  the  proper  officer  would  be  bound  either 
to  receive,  or  transmit,  such  a  vote.  Neither  could  there  have 
been  the  slightest  doubt  upon  this  subject  in  such  an  extreme 
case,  even  if  the  legislature  had  not  made  provision  that  the  names 
of  the  persons  voted  for  should  be  written  upon  paper ^  though 
there  might  have  been  as  to  many  other  substances. — See  Camp. 
Stat.  p.  572.  It  is  matter  ofpublic  policy,  that  every  safe  facil- 
ity should  be  given  for  furnishing  the  freemen  of  the  state  with 
votes  ;  and,  aside  from  the  convenience  of  printed  votes,  they  are 
a  great  safeguard  against  imposing  upon  ignorant  and  careless 
voters,  by  means  of  names  purposely  written  with  the  pen,  so  as 
to  be  nearly  illegible,  and  entirely  so  to  those  not  accustomed  to 
decypher  blind,  blurred,  or  blotted  penrofansbtp. 

2nd.  When  a  statute  makes  use  of  a  word  the  meaning  of 
which  is  known  to  the  common  law,  the  word  shall  be  understood 
in  the  same  sense* — 6  Mod.  143.  No  reason  is  seen  why  this 
rule  should  not  apply  in  the  present  case.  By  the  common  law  a 
deed  consists  of  three  parts,  writing,  sealing,  and  delivery.  A 
deed  is  defined  to  be  a  writing,  sealed  and  delivered  by  the  par-^ 
ties. — 3  Jac.  L.  Diet.  315;  i  Inst.  171.  This  definidon  is 
adopted  by  Blackstahej  2  Com.  295.  It  is  believed  to  have  been 
the  uniform  course  of  courts,  both  in  England  and  this  country,  tq 
consider  printing,  in  deeds  and  in  other  contracts,  as  equivalent  to 
writing ;  in  other  words,  to  consider  printing  as  being  included 
in,  and  merely  a  variety  of ,  writing.  A  deed  must  be  written,  or, 
(as  is  the  case  at  present  with  many  instruments,  such  as  bonds, 
policies  of  insurance,  be.,)  printed. — Co.  Lit.  229.  A  deed  may 
be  written  in  any  band,  as  in  text,  court,  or  Roman  hand. — 2  Co» 
3  ;  2  Bl.  Com.  297.  Among  the  requisites  of  a  good  deed,  writing 
is  enumerated. — 2  Bl.  Com.  308.     By  statute  it  is  required 

that  all  leases,  estates,  interests  of  freehold  or  term  of  years,  crea-- 
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ROTL4N0,    ted  by  livery  and  seizin  only,  or  by  parol,  and  not  in  writing, 
1832.       shall  have  the  force  and  effect  of  estates  at  will  only.     All  assign- 
Tempie  ^   ioents  and  contracts  for  the  sale  of  land  are  also  required  to  be  in 
Mead       Writing.     That  in  all  these  cases  printing  should  have  been  consid- 
ered as  equivalent  to,  or  rather  included  in,  writing,  seems  to  have 
fixed  the  meaning  of  the  word  beyond  reasonable  question,  botli 
by  legislative  use,  and  judicial  construction. 

3dly.  It  is  contended  that  the  use  of  the  word  ^^uniiten^^  in  tiie 
English  language,  as  meaning  simply,  that  what  is  written  is"  em- 
pressed  in  UiierSi*  without  regard  to  the  manner  in,  or  the  in- 
strument with,  which  those  letters  are  formed,  is  a  use  of  the  word 
wen  warranted  both  by  the  common  practice  and  acceptation  of 
mankind,by  the  example  of  the  learned  and  skilful  in  language,  and 
by  the  uniform  current  of  definitions  in  the  most  approved  lexicogra- 
phers. By  turning  to  the  definitions  in  Webster  and  Johnson^  of 
the  word  written^  from  the  verb  to  torite^  and  of  the  substantive, 
vfritingj  and  comparing  them  with  the  definitions  of  printing  and 
printed,  it  will  be  found,  that  printed  is  the  being  indented  or  im- 
pressed with  letters  or  characters ;  that  printing  is  impressing 
letters  or  characters  or  figures,  on  paper,  cloth,  or  other  materi- 
al ;  that  to  writej  is  to  express  by  forming  letters  and  words 
on  paper  or  stone,  as  to  write  a  deed ;  that  to  torite,  is  also  the 
act  of  forming  characters,  letters  and  figures,  as  the  rep- 
resentatives of  ideas  ;  that  writing  is  the  act  or  art  of  forming  let- 
ters and  characters  on  paper,  wood,  stone,  or  other  material,  for 
the  purpose  of  recording  the  ideas  which  words  and  characters 
express,  or  of  communicating  them  to  others  by  visible  signs.  It 
is  contended,  therefore,  by  the  plaintifi  in  this  case,  that  wliat  the 
fraroers  of  the  constitution  intended  by  being  fairly  written,  was 
the  being  fairly  and  legibly  expressed  in  letters.  To  suppose 
otherwise  would  be  to  suppose  that  they  intended  to  use  the  word 
in  its  restricted,  instead  of  its  general,  acceptation,  in  a  sense  con- 
trary to  its  well  known  legal  signification  ;  and  finally,  to  give  it  a 
meaning  which  would  be  injurious  and  inconvenient,  when,  with 
more  propriety,  they  might  give  it  a  meaning  which  would  he 
convenient  for  the  individual  and  beneficial  to  the  public. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — At  the  freemen's  meeting  which  was  held  in 
Rutland,  in  September,  A.  D.  1830,  tiie  plaintifi  offered  to  the 
defendant,  who  was  first  constable  of  the  town,  and  presiding  offi- 
cer of  said  meeting,  his  vote,  on  which  were  legibly  printed  the 
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names  of  the  persons  he  inteoded  to  vote  for,  as  Crovernori  Lieut,  ^l^^' 
Governor,  Treasui  er  and  Councillors,  designating  the  offices  inten-      1832. 
ded  for  the  several  persons  named.    The  defendant  refused  to     Temple 
receive  said  vote  because  the  names  of  the  candidates  were  prin-      ^^^ 
ted.     The  plaintiff  complains  of  this  as  an  injury,  for  which  the 
defendant  is  liable  to  make  reparation,  and  brings  this  suit  to  as- 
certain whether  the  defendant  was  justified  in  refusing  to  receive 
his  vote  on  that  account.    The   case  requires   us  to  decide 
whether,  under  our  constitution,  printed  votes  can  be  received  for 
the  several  officers  who  are  to  be  chosen  by  the  freemen  at  the 
annual  election. 

The  words  of  the  constitution  are,  "  The  freemen  of  each  town 
shall,  on  the  day  of  the  election  for  choosing  representatives  to  at- 
tend the  General  Assembly,  bring  in  their  votes  for  Governor,  with 
his  name  fairly  written,"  be.  It  then  provides  that  the  votes  shall 
be  sealed  up  and  transmitted  to  the  Geaeral  Assembly,  to  be 
there  counted.  The  same  provision  is  made,  in  relation  to  the 
votes  for  Lieut.  Governor,  Treasurer  and  Councillors,  except 
that  it  is  not  required  that  the  votes  for  Councillors  shall  be  re- 
turned. The  statute  passed  in  1815  requires  that  the  votes  of 
each  freeman  for  the  several  officers  aforesaid,  shall  be  on  one 
ticket  or  piece  of  paper,  and  that  the  presiding  officer,  together 
with  the  select-men  justices  of  the  peace  and  town  clerk,inthepres« 
ence  of  the  meeting,  shall  cut  apart  the  votes  given  lor  Governor, 
Lieut.  Governor,  Treasurer,  and  Councillors,  and  enclo8e,certify, 
and  seal  them  up  separately,  and  transmit  them  as  required  by  the 
constitution.  If  we  were  at  liberty  to  consult  the  convenience  of 
the  voters  alone,  there  is  no  doubt  it  would  be  greatly  promoted 
by  permitting  the  use  of  printed  votes.  From  the  terms,  ^^ fairly 
foriiteni^  it  has  been  supposed  by  some,  that  no  other  vote  could 
be  received,  except  those  where  the  name  of  the  person  voted  for 
was  written  with  pen  and  ink.  And  if  our  decision  is  to  be  gov- 
erned by  the  practice  which  probably  prevailed  at  the  time  the 
constitution  was  adopted,  and  we  are  to  suppose  that  the  framers 
of  that  instrument  meant  to  adopt  that  term  as  it  was  theil  under- 
stood in  its  ordinary  acceptation,  and  intended  to  exclude  every 
other  species  of  writing,  then  indeed  we  must  come  to  the  conclu- 
sion that  all  votes  must  have  the  name  of  the  person  voted  for 
written  with  pen  and  ink,  and  exclude  every  other  species  of  writ- 
ing, even  that  which  is  now  so  commonly  used,  writing  with  a 
pencil. 

But  I  apprehend,  in  giving  a  construction  to  a  constitution 
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RcTLAND,    wbicb  was  to  secure  tbe  rights  and  liberties  of  the  chiaeiis,  aod 

1893.      which  was  intended  to  present  a  frame  of  gofemnnent  and  amodtf 

Temple     of  election  for  future  generations,  as  well  as  for  the  one  then  oo 

tbe  stage,  we  are  to  regard  its  spirit,  and  endeaf  otnr  to  give  efleel 

to  its  provisions,  without  regarding  too  strictly  the  Iherai  meaning 

of  tbe  terms  made  use  of. 

la  deciding  upon  written  contracts,  we  are  frequently  ooder  tbe 
necessity  of  interpreting  the  language  used,  by  recourse  lo  cer- 
tain technical  roles  ol  constmccion,  wholly  diferent  from  what  tbe 
parties  intended.  But  if,  in  interpreting  the  language  of  a  con« 
stitutioo,  a  strict  adherence  to  technical  rules,  or  adopting  terms 
made  use  of  in  their  Kleralor  strictly  legal  sense,  would  occasion 
a  manifest  departure  from  its  spirit  and  intent,  we  may  then  rc« 
sort  to  other  rules  of  interpretation,  in  order  to  carry  its  provis- 
ions into  efieet. 

In  construing  the  clause  of  tbe  consritotion  now  trader  eonsici- 
eraUon,  we  ought  not  so  to  consider  it  as  to  lay  the  freemen  un- 
der any  unnecessary  restraint  or  embarrassment  in  tbe  expression 
of  their  opinion  as  to  the  most  suitable  person  to  fill  tbe  several 
public  offices  for  which  they  may  vote.  We  ought  not  to  believe 
that  it  was  intended  that  voting  for  those  officers  should  always 
continue  in  the  same  particular  manner,  or  that  the  votes  sboold 
be  of  tbe  same  materials,  or  in  the  same  way  which  was  then  in 
use,  without  any  regard  to  the  changes  which  might  take  place, 
or  tbe  improvements  which  might  be  made.  This  limited  view 
of  the  constitution  would  wholly  destroy  tbe  statute  passed  in 
1815,  under  which  all  our  elections  are  now  made.  Oo  the  oth- 
er band,  we  must  not  open  a  door  which  would  lead  to  anarchy, 
nor  should  we  give  facilities  to  any  measures  which  would  tend 
to  bribery  and  corruption,  or  essentially  impair  the  purity  of  the 
elective  franchise,  and  which  tbe  makers  of  tbe  consiitutioo  would 
have  guarded  against,  had  it  been  foreseen. 

Keeping  in  view  these  principles  we  may  inquire  what  was  in« 
tended  by  the  article  of  tbe  constitution  under  which  this  question 
has  arisen  ;  whether  it  was  meant  (o  e^^clude  printed  votes,  or 
whetiier  we  can  infer  from  any  other  part  ibat  they  would  have 
been  excluded  if  the  term  made  use  of  did  not  sufficiently  express 
this  meaning.  I  apprehend  that  all  which  was  intended  in  this 
article,  was  to  secure  to  the  freemen  the  privilege  of  voting  for  the 
several  state  officers  thereio  named  by  ballot,  as  that  term  is 
usually  and  generally  understood  in  this  country  ;  and  that  while 
this  privilege  is  secered,  tbe  form  of  tbe  vote  or  ba)k)t,  or  the  man-- 
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her  10  wbicb  the  name  of  the  person  intended  for  the  office  is  im-  HuT'^ANn. 
pressed^tbereon,  is  wboUy  immaterial,  if  it  is  fairly  and  intelligi-       1832.  ' 
b]y  expressed,  and  the  manner  does  not  expose  the  person  voting     xempic 
to  any  improper  influence,  or  those  who  are  to  receive  and  count      j^^^ 
the  vote,  to  any  unnecessary  inconvenience  or  trouble.     In  differ- 
ent parts  of  the  constitution,  and  also  in  the   various  laws  which 
have  been  passed  to  carry  the  same  into  eflect,  as  well  as  in  the 
practice  thereon,  it  will  be  found  that  the  terms  vote,  suffrage,  and 
ballot,  have  been  used  as  expressing  the  same  meaning.     Thus 
in  the  8th  section  of  the  constitution,  the  members  of  the  House 
of  Representatives  are  to  be  chosen  by  ballot.    In   the  election 
of  the  Governor,  ^c«,  tbe  people  are  to  "  bring  in  their  votes," 
and  if  there  is  no  election  by  the  people,  the  "  Council  and  Gen- 
eral Assembly,  by  their  joint  ballot^  are  to  elect,"  he.     The  oath 
prescribed  to  the  freemen,  2l8t  section,  is,  "  whenever  you  give 
your  vote  orauffrageJ^    Sometimes  the  term  vote  is  made  use  of 
to  signiiy  tbe  opinion  of  tbe  individual,  as.  expressed  by  ballot ; 
sometimes  as  expiessed  viva  voce,  and  sometimes  for  the  collec- 
tive opinion  of  a  body  of  men.     Thus  in  section  14th,   "The 
votes  of  tbe  General  Assembly  siiall  be  printed,"  &c.,  *' with  tbe 
yeas  and  nays,  except  when  the  vote  shall  be  taken  by  ballot,  and 
every  member  shall  have  a  right  to  insert  the  reasons  of  bis  vote 
upon  tbe  minutes,"  &c.    The  members  of  tbe  General  Assembly 
are  sworn  that  "  they  will  not  assent  to  any  bill,  vote  or  resolution," 
be.    These  are  examples  of  the  use  of  the  terms  in  ail  their  dif- 
ferent significations.     In  relation  to  them  it  will  be  seen  that  we 
cannot  give  any  technical  definition  of,  or  meaning  to,  any  par- 
ticular word  used  in  tbe  constitution,  and  adhere  to  the  -same 
meaning  wherever  the  same  word  occurs. 

In  this  country,  and  indeed  in  every  (Country  where  offices  are 
elective,  different  modes  have  been  adopted  for  tbe  electors  to 
signify  their  choice.  The  most  common  modes  have  been,  either 
by  voting  viva  voce,  that  is,  by  the  elector  openly  naming  tbe 
person  he  designates  for  the  office,  or  by  ballot,  which  is  depoeu 
ting  in  a  box  provided  for  that  purpose,  a  paper  on  wbicb  is  the 
name  of  the  person  he  intends  for  tbe  office.  Tbe  principal  ob* 
ject  of  this  last  mode,  is  to  enable  the  elector  to  express  bis  opin* 
ion  secretly,  without  being  subject  to  be  overawed,  or  to  any  iU 
will  or  persecution  on  account  of  his  vote  for  either  of  tbe  candi* 
dates  who  may  be  before  tbe  public.  Tlie  method  of  voting  by 
tablets,  in  Rome,  was  an  example  of  this  manner  oi  voting.  There 
certain  officers  appointed  for  that  purpose,  called  Diribitores»  de-* 
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livered  to  every  voter  as  many  tablets  as  there  were  candidates, 
one  of  whose  names  was  written  upon  every  tablet.  The  vo. 
ter  put  into  a  chest  prepared  for  that  purpose  which  of  these  tab** 
lets  he  pleased,  and  they  were  afterwards  taken  out  and  counted. 
Cicero  defines  tablets  to  be  little  billeiSy  in  which  the  people 
brought  their  suffrages. 

The  clause  in  the  constitution  directing  the  election  of  the  sev- 
eral state  officers,  was  undoubtedly  intended  to  provide  that  the 
election  should  be  made  by  this  mode  of  voting,  to  the  exclusion 
of  any  other.  In  this  mode  the  freemen  can  individually  express 
their  choice  in  an  easy  and  convenient  manner,  without  being  under 
the  necessity  of  publicly  declaring  the  object  of  their  choice; 
their  collective  voice  can  be  easily  ascertained,  and  the  evidence 
of  it  transmitted  to  the  place  where  their  votes  are  to  be  counted, 
and  the  result  declared  with  as  little  inconvenience  as  possible. 

If  this  can  be  effected  as  readily  by  the  use  of  printed  votes  as 
by  any  other,  and  if  no  rights  or  privileges  of  either  the  freemen, 
or  those  who  may  be  candidates  for  their  suffrages,  will  be  there- 
by infringed,  most  assuredly  those  votes  ought  to  be  received,  if 
any  freeman  elects  that  method  of  expressing  his  opinion.  And 
no  one  can  confine  a  freeman  to  any  particular  way  of  voting  by 
ballot,  unless  that  way  is  unequivocally  declared  to  be  the  only 
one  by  the  law  or  by  the  constitution. 

The  adoption  of  printed  votes  is  certainly  an  easy  and  conven- 
ient mode  for  the  people  to  express  their  choice,  and  in  one  re- 
spect is  preferable  to  any  other.  It  will  be  less  liable  to  mistakes 
arising  from  bad  writing,  misspelling,  the  omission  of  initial  letters, 
or  additions,  to  distinguish  persons  of  the  same  name.  It  pre- 
sents no  greater  facilities  to  ascertain  what  ballot  the  freeman 
puts  into  the  box,  for  he  may  vote  as  secretly  by  a  printed  ballot 
as  by  any  other.  The  aggregate  can  be  as  readily  ascertained, 
and  the  votes  transmitted  to  the  General  Assembly  to  be  counted 
with  no  greater  inconvenience.  We  are  therefore  disposed  to  say 
that  votes  on  which  the  names  of  the  persons  voted  for  are  prin- 
ted, may  as  well  be  received  as  if  they  were  written,  according  to 
the  spirit  and  intent  of  the  constitution. 

Nor  do  we  find  anything  in  the  letter  of  that  instrument  which 
requires  us  to  say  that  the  votes  should  be  written  as  the  defen- 
dant contends.  The  definition  of  the  word  writing  includes 
printing ;  it  means  no  more  than  conveying  our  ideas  to  others  by 
fetters  or  characters  visible  to  the  eye.     It  is  so  used  by  all  writers 
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and  generally  comprehends  printing,  engraving,  &c.  in  opposition 
to  the  mode  of  conveying  them  viva  voce. 

In  all  legal  writers,  and  in  the  statutes  which  have  been  enacted 
in  this  state  and  elsewhere,  the  expression  is  made  use  of  in  the 
same  general  and  comprehensive  sense. 

Several  instances  of  this  were  mentioned  in  the  argument.  A 
deed  is  defined  to  be  a  writing,  signed,  &c. ;  yet  it  is  always  said 
that  it  may  be  printed.  The  statute  says,  "  no  action  shall  be 
maintained  on  any  agreeinent  for  the  sale  of  lands,"  he,  unless  the 
agreement,  &c.,  be  in  writing,  and  signed  by  the  parties.  Other 
contracts,  to  be  legally  binding,  are  required  to  be  in  writing. 

It  would  not  be  contended  that,  by  these  statutes,  an  agreement 
wholly  in  print,  signed  by  the  parties,  would  be  ineffecutal. 
Writs  are  defined  to  be  precepts  in  writing,  yet  it  is  notorious  that 
they  are  printed.  In  some  slates,  not  only  the  writs,  but  the 
names  of  the  clerks  or  prothonotaries,  from  whose  office  they  is- 
sue,  are  printed.  The  instances  are  numerous  in  which  printing  is 
considered  essentially  the  same  as  writing. 

This  same  question  has  lately  been  agitated  in  the  state  of 
Massachusetts,  in  a  case  between  Henshaw,  plaintiff,  and  Foster 
and  others,  defendants,  under  a  constitution  where  the  expression 
is  similar  to  ours.  Chief  Justice  Parker,  in  a  very  able  and  elab« 
orate  opinion,  shows  most  clearly  that  the  use  of  printed  votes  is 
not  contrary  to  the  letter  or  spirit  of  the  constitution,  but  is  in  strit;t 
conformity  to  both  :  and  he  was  sustained  by  the  decision  of  the 
other  members  of  the  Court. 

It  has  been  said  that  the  decision  o(  the  Supreme  Court  of  the 
state  of  Maine  is  to  the  same  efiect. 

This  case  was  argued  at  the  last  term  of  this  Court.  The  Court 
bad  it  under  consideration.  Judge  Thompson,  who  took  the 
papers,  and  whose  sickness  and  death  prevented  his  giving  the 
opinion  of  the  Court,  concurred  in  the  result  to  which  we  have  ar- 
rived at  this  time  ;  and  I  am  authorised  by  the  Chief  Justice  who 
heard  the  argument  at  the  last  term,  but  who  is  not  present  at  this 
time,  to  say,  that  his  opinion  was  whh  the  plaintiff  on  this  point, 
that  a  vote  on  which  the  name  of  the  person  voted  for,  is  printed, 
is  in  conformity  with  the  constitution. 

The  opinion  of  the  Court  on  this  part  of  the  case  is,  that  the 
plaintiff  had  a  right  to  vote  for  the  persons  for  the  several  offices 
of  Governor,  Lieut.  Governor,  Treasurer  and  Councillors,  by  a 
vote  on  which  the  names  of  the  persons  voted  for,  for  those  offi- 
ces respectively,  was  printed,  design?)ting  the  offices^  intended  for 
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the  persons  voted  for ;  tbaf  his  vote  which  was  offered  ought  to  have 
been  received  and  put  into  the  ballot-box  ;  and  that  (he  defeadaoty 
as  presiding  officer  of  the  freemen's  meeting,  erred  in  not  receiv- 
ing the  vote  which  was  offered,  on  account  of  the  names  being 
printed  thereon. 

This,  by  the  agreement  of  the  parties,  entitles  the  plaintiff  to  a 
judgement,  or  to  an  affirmance  of  the  judgement  of  the  county 
court. 

Lest|however,from  the  decision,it  should  be  thought  that  we  con- 
sider the  presiding  officer  liable  in  all  cases  for  refusing  to  receive  a 
legal  vote,  agreeably  to  the  decision  in  some  one  or  more  of  oar  sis- 
ter states,  we  deem  it  proper  to  say,  that  the  declaration  charges  the 
defendant  with  having  tnalicioutly  rejected,  or  refused  to  receive 
the  vote  of  the  plaintiff.  It  is  not  certain  that  the  facts  agreed  on 
present  a  case  of  malice  on  the  part  of  the  defendant,  but  on  the 
contrary  it  appears  to  be  only  an  error  in  judgement  on  a  point 
which  was  considered  doubtful.  Whether  in  the  latter  case  the 
defendant  would  be  liable,  has  not  been  made  a  question  in  the 
argument, — nor  have  we  been  called  on  to  decide  in  what  cases  a 
constable  or  other  officer  presiding  at  a  freemen's  meeting,  would 
render  himself  liable  by  refusing  to  receive  a  legal  vote.  We  are 
unwilling  to  have  it  considered  that  this  question  is  decided  in  this 
case,  especially  as  it  has  not  been  urged  in  argument  by  either 
party. 

If  there  has  been  any  mistake  or  oversight  in  drawing  up  the 
case,  or  if  all  the  facts  are  not  disclosed  which  tend  to  show  the  mo« 
lives  of  the  defendant,  we  should  be  disposed  to  listen  to  an  appli- 
cation on  his  behalf  for  another  trial,  in  which  the  jury  can  deter- 
mine in  relation  to  his  motives.  Otherwise,  the  judgement  must 
be  according  to  the  agreement  of  the  parlies,  that  the  judgement 
of  the  county  court  be  affirmed  with  costs. 

Ormshecy  for  plaintiff. 

Rotfce  ^  HodgeSf  for  defendant, 
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WiLLiRD  Bates  vs.  Ltdia  Stevens.  ^f^c^T 

1832.  ' 
tf  a/fme  «0^  piftintiff  many  pending  a  suit,  and  no  proceeding  i«  had  undei  the  Btat- 
ata  with  regard  to  the  marriage,  and  the  defendant  does  not  plead  the  coverture  in 
abatement,  but  suffers  a  default  in  the  action,  he  cannot  afterwards  avoid  the 
judgement  by  writ  of  error. 

This  was  a  torii  of  errors  brought  to  reverse  a  judgement  ren- 
dered by  the  county  court  in  favor  of  the  present  defendant, 
SievenSf  against  the  present  plaintiff.  Bates,  It  appeared  by  the 
record  that  the  suit  in  which  the  judgement  complained  of  was 
rendered  was  an  action  of  ejectment  on  mortgage,  commenced  on 
ihe  16th  day  of  April;  1829,  and  was  entered  at  April  term.  The 
defendant,  Bates^  appeiired  by  attorney  the  same  term,  and  plead- 
ed the  general  issue,  which  was  joined.  The  cause  was  contin- 
ued from  term  to  term,  till  April  term,  1830,  when  a  judgement 
was  rendered  for  the  plaintiflT,  Stevens^  to  have  and  recover  the 
seizin  and  possession  of  the  premises  demanded.  Bates  was  aJ- 
lowed  a  review  in  the  cause,  and  at  the  September  term,  1830, 
judgement  was  rendered  against  him  on  default.  Bates  then 
moved  the  court  for  leave  to  redeem  the  premises  by  paying  the 
4am  diK  on  the  mortgage.  The  cause  was  thereupon  further 
continued  till  April  term,  1*831,  when  time  was  given  for  him  to 
redeem  by  paying  the  sum  of  three  hundred  aod  fifty-three  dollars 
«Bd  €eventy-three  cents,  being  the  sum  due  on  the  mortgage  and 
cost  of  suit.  The  error  complained  of  was,  that  after  the  com- 
mencement of  said  action,  and  before  the  rendition  of  the  judge- 
ment, to  wit,  on  the  lOih  day  of  September,  1829,  at  West  Bloom- 
field,  in  the  state  of  New-York,  where  the  said  Lydia  Stevens 
resided,  she  was  duly  married  to  one  Edmund  French,  who  at 
the  time  of  rendering  the  judgement  was  still  living,  and  was  the 
fausband  of  the  said  Lydioj  and  that  said  French  was  not  joined 
with  said  Lydia  in  the  action* 

17.  M.  4*  D,  Robinson^  jr.  for  plaintiff  in  error. — By  the  mar- 
riage of  a/eme  «o/e,  her  legal  existence  is  merged  in  that  of  the  hus- 
band.— 1  Stptft^s Dig.  \8.  Coverture of/eme  plaintiffor  defendant 
is  ground  of  error. — 2  Tidd*$  Practice  i  107  ;  2  Saun.  101.  Ifa 
feme  covert  plead  to  issue  ^sfeme  sole,  and  judgement  be  render- 
ed against  her,  and  she  is  token  in  execution,  she  and  her  hus- 
band may  join  in  a  writ  of  error. — 2  Tidd,  1062-63;  Swifi*s 
Dig.  791.  So  if  an  action  be  brought  against  a  feme  covert  and 
others — all  may  join  in  error,  although  defendants  waive  their  plea 
in  abatement.*— 2  Tidd,  1063.     This  rule  should  be  reciprocal. 
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BbvmivctonK  a  ftm&  sole  briugs  asuit,  and  marries,  the  statute  provides  thaC 
\q^7*    the  husband  may  preserve  her  rigiUs  by  entering  his  own  name 
J^"^      on  the   docket  of  the  court,    and  giving  bonds. — Statute  p.  96. 
V'*        }( the  husband  fails  to  enter  in  the  action,  the  defendant  may  en- 
ter a  certificate  of  the  marriage,  and  have  a  judgement  for  costs. 
— Statute  p.  97. 

Mr.  Blackmer^for  defendant, — Defendant  contends  there  is 
no  error  in  the  record.  It  is  provided  by  statute  that  if 
a  feme  sole  plaintiff  shall  marry  pending  a  suit,  such  suit 
shall  not  abate,  but  the  husband  may  join  with  the  wife^  abd  may 
enter  n|>on  the  docket  a  certificate  of  the  marriage ;  and  if  they 
do  not,  the  defendant  may  enter  such  certificate ;  and  in  that  rase 
judgement  shall  be  rendered  for  the  defendant.  If  neither  plain- 
tifTnor  defendant  comply  with  the  statute  in  entering  acertificaie 
of  the  marriage  agreeably  to  the  statute,  it  is  believed  the  case 
must  be  governed  by  the  principles  of  the  common  law.  A  man 
shall  never  assign  for  error  that  which  he  might  have  pleaded  in 
abatement. — CartheWf  124^  Coanv3.  Bowles  et  al. ;  2Saund. 
101  ;  2  Bac.  Mr.  492.  If  a  plaintifi  take  husband  during 
the  pendency  of  a  suit,  the  defendant  cannot  give  her  coverture  in 
evidence  under  the  general  issue,  but  must  plead  it  in  abatement. 
— 6  Term.  Rep.  265,  Morgan  vs.  Painter;  1  Smfi^  79 J  /  1 
Vt.  Rep.  14,  Herring  vs.  Selden. 

m 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — ^The  plaintiff  in  error  asks  to  set  aside  the 
judgement  of  the  court  below  for  an  error  io  fact.  It  appears 
that  after  the  commencement  of  the  suit  m  the  name  of  the  de- 
fendant in  error  against  the  plaintiff,  Bates^  the  defendant  in  the 
suit  below  appeared,  and  pleaded  the  general  issue — that  during 
the  pendency  of  the  action  the  plaintiff  in  that  suit  intermarried 
with  one  French,  on  the  lOih  of  September,  A.  D.  1829 — that 
after  this,  at  the  April  term,  in  1830,  a  trial  was  had  on  the  issue 
before  mentioned,  and  a  judgement  rendered  thereon  against 
Batcsj  which  he  reviewed.  At  the  September  term  of  the  court  in 
1880,  a  final  judgement  was  rendered  against  him  on  default,  in 
the  name  of  the  said  Lydia  Stevens^  the  defendant  m  error. 
The  question  submitted  is,  whether  a  judgement  in  the  name  of  a 
feme  covert,  without  her  husband,  is  erroneous,  and  whether  such 
judgement  can  be  reversed  on  a  writ  of  eiror  ? 

It  is  laid  down  in    general  terms  in  Ttdd^s  Practice,   2  VoL 


Steven^ 
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1107,  that  the  coverture  of  the  plaintiff  or  defendanti  at  the  cotn-i)K"Ni^oTON 

meDcement  of  the  suit,  is  g^und  of  error.    This  can  only  be      \mP^' 

true,  wh^n  the  judgement  is  against  the  person  under  coverture,      "^"^ 

and  she  and  her  husband  bring  the  writ  of  error  to  set  it  aside,     ^^^f^ 

The  form  in  the  appendix  to  Tidd^  to  which  reference  is  had, 

shows  that  he  referred  to   a  case   of  this  kind.     In  the  case  of 

Coan  vs.  Bautes  et  aL^  CartheWy  123^  it  was  decided,  that  if  a 

married  woman  commence  an  action   against  any  one,  and   the 

defendant  plead  in  bar,  he  ^all  never  after  assign  this  marriage 

for  error  ;  for  it  was  his  folly  not  to  have  availed  himself  of  it  in 

season  by  pleading  it  in  abatement.     This  principle  has  never 

been  controverted  ;  but   the  case  has  ever  been  recognized  as 

an  authority  by  Bacon^  and  also  by  Swift. — StoifVa  Dig,  1  voL 

791. 

The  coverture  of  the  plaintiff  may  be  pleaded  in  abatement ; 
and,  if  it  takes  place  after  the  commencement  of  the  suit,  must  be 
pleaded  in  abatement,  and  cannot  be  given  in  evidence  under  the 
general  issue.  In  a  case  \n  Shower ^  171,  it  was  decided  by 
EifiU^  C.  J,f  that  if  a  feme  cantrt  ^ring  an  action  as  a  feme  aole^ 
and  defendant  pleads  in  bar,  he  shall  never  assign  this  for  error. 

It  is  said  there  is  this  distinction  between  the  cases  where  the 
coverture  of  plaintiff  was  before  or  after  the  suit  commenced  : 
that  coverture  before  the  commencement  of  the  suit  may  be 
pleaded  at  any  time,  because  the  suit  is  thereby  in  fact  abated  ; 
but  coverture  after  suit  brought  must  be  pleaded  po$t  uUimam 
eontinvationem. 

Inasmuch  as  the  plaintiff  rightfully  commenced  the  action,  the 
defendant  may  wavie  any  advantage  on  account  of  the  coverture, 
and  plead  any  defence  which  he  has ;  and  if  he  does  not  plead 
it  after  the  last  continuance,  he  relies  on  his  first  plea,  and  waives 
all  advantage  by  reason  of  the  coverture.  But  coverture,  either 
before  or  after  the  commencement  of  tlie  suit,  must  be  pleaded  in 
abatement  if  the  defendant  means  to  take  any  advantage  of  the 
eame. — MUner  ei  aL  vs.  Milner  et  aL  3  Term  Rep.  627 ;  Mor^ 
gan  vs.  Painter^  6  Term  Rep.  265. 

On  this  principle  it  was  held  in  a  case  in  Buhtrode,  that  if  a 
feme  marry  after  verdict  and  before  judgement,  she  shall  not- 
withstanding have  judgement,  and  the  defendant  cannot  plead 
this  coverture,  because  he  has  no  day  in  court  to  plead  it,  i.  e«  to 
plead  it  in  abatement,  as  a  verdict  had  been  already  given. 

As  the  marriage  of  this  defendant  in  error  took  place  after  the 
action  was  commenced,  it  was  a  proper  subject  for  a  plea  in  abater- 
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BEWNinoToirfnent.     It  was  in  ibe  power  of  the  plaintiff  in  error  by  such  a  plea 
18327'    to  have  availed  himself  of  any  advantige  which  the  law  gave  him  f 
"^^       but  as  he  neglected  to  avail  himself  of  this  advantage  in  due  sea-- 
v«.        son,  went  to  trial  on  the  general   issue,  and  finally   suffered  » 
judgement  against  himself  by  default,  he  roust  acquiesce  in  the' 
judgement,   and  cannot  assign  this  coverture  for  error ;   for  botb 
reason  and  authority  concur  in  saying,  that  a^an  shall  never  as- 
sign for  «rror  that  which  might  have  been  pleaded  in  abatement. 
—2  Bacon,  492. 

We  have  considered  this  case  without  reference  to  the  statute 
of  this  state,  because,  as  neither  party  have  availed  themselves  of 
the  provision  of  the  statute,  this  case  roust  be  decided  as  thoi^h 
no  such  statute  was  in  existence. 

The  statute  provides,  that  the  husband  may  join  with  the  wife 
hi  prosecuting  a  suit  commenced  by  her  under  certain  regulations 
as  to  cost ;  but  he  must  cause  his  name  to  be  entered  as  plaintiff, 
and  lodge  a  certificate  of  his  marriage  with  the  clerk,  on  or  before 
the  third  day  oj  the  term,  next  after  the  marriage.  If  he  fails  so 
lo  do,  the  defendant  may,  at  any  time  thereafter,  during  the  term, 
file  a  like  certificate,  and  shall  thereupon  be  entitled  to  a  judge- 
ment against  the  husband  and  wife  for  the  costs  of  the  suit.  Af- 
ter the  term  closes,  neither  pivty  can  avail  themselves  of  the  pro- 
visions of  the  statute,  but  the  suit  must  go  on  as  at  common  law 
without  any  benefit  to  be  derived  from  the  statute. 

We  find  there  is  no  error  in  the  judgement  of  the  county  court, 
and  the  same  roust  be  afBrmed. 
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HUTCBINS  AND  PiCKET  W.  MiLLS  OlCCTT. 

Theaocapiingof  B  n^otiabla  promisBorj  Dole  in  puytntal  of  &n  BccuiinlTur  Mm 
bnlaweil  on  any  Briiclc.iiiuch  ■  manirciiation  of  Ihc  intenlion  of  the  paity  lakint 
ttwDMalorsly  on  the  penonal  iecuriiy  of  ibe  maker  of  Ihe  note,  an  lu  Iw  anuvei 
or  lay  liea  which  be  mighi  havg  haJoa  Iho  srticle  on  which  tbe  labor  iru  bellowed 
wbeilwraucbnou  at  a  rriiure  time,  and  whether  nrgail 

The  inkinr  ■lich  an  v  liaafrhich  the  law  gires  us  rtchsrgc 


lu  whom  it  maj  L>  altacb  to  it  even  in  the  banda  of  iba 

payos. 
#   A  promiuory  n«e  {  :  oT  an  anlecedent  occoant,  iaa  bar  to 

■naetioD  od  thai  ascount,  whetber  the  note  be  paid  or  not. 
Ifa  person  accaplaoole  in  aaliefiiclion  of  hia  debt,  be  Ja  paid  by  faia  own  ofreementr 
and  caoaolAUC  (oi  bia  origiital  debt,  if  theie  be  do  Traiid  or  dscepdon  in  giving  the 

Where  one  receirad  a  proiniiBory  nolo  on  sexlimoni  o(  an  antecedent  accuunt,  and 
wrote  Ifaeraont  "Recaired  paym^tbj  note/'  and  delivered  tlieoccontit  ao  receipt- 
ed lo  the  debtor,  it  wu  held  iliat  the  receipt  waj  friau /acit  evidsnceof  ilio  pay 


This  was  an  action  of  (roMrfcrlwo  iMxcs  orpine  lioards. 
Plea,  Ihe  general  Utue.  On  the  trial  the  plaintiff  ndduced  evi- 
dence lending  to  show,  that  one  Sly  Geld  in  (he  fall  of  1 838,  pro- 
cured a  large  quantity  of  pine  lumhar  to  be  sawed  at  (he  defen- 
dant's mills,  on  Connec(icut  river,  below  Hanover;  that  part  of 
said  ludiher  belonged  to  Slyfield  and  one  Little,  and  (he  remaiii- 
der  belonged  to  SlyfieM  and  one  Gregory  ;  that  the  defendant 
resided  st  Hanover,  and  SI}'6eld,  Little  and  Gregory  resided  at 
Haverhill,  all  in  the  state  of  New-Hhmpahire  ;  that  Siyfield  in  the 
month  oTDecember,  1828,  after  the  lumber  was  sawed,  and  while 
it  continued  at  the  defendant's  mills,  and  in  his  possession,  sold  his 
partof  it  (O  the  plainlifls;  thni  nficr  ihe  snle,  on  the  12tb  day  of 
December,  1828,  Siyfield  called  od  Olcult  to  settle  for  the  saw- 
ing, and  on  that  occasion  Siyfield '  esecuted  and  delivered  lo 
Olattt  two  notes,  one  signed  by  himself,  for  himself  and  Little,  to 
the  amount  of  the  sawing  of  the  lumber  belonging  to  Siyfield  and 
Little,  and  also  gave  a  note  signed  by  htroself,  for  himself' and 
Gregory,  for  the  amount  of  the  sawing  of  (he  Inmber  belonging  to 
Siyfield  and  Gregory  ;  the  notes  were  payable  on  damand  to 
Olcutt,  or  order ;  and  on  that  occasion  Olcutt  gave  Siyfield  * 
bill  of  (be  sawing  receipted  imder  his  hand,  as  follows,  to  wit ; 
"Received  payment  by  note;*' that  in  May,  1829,  the  plaintiffs 
proceeded  to  raft  (he  lumber,  when  ihe  defendant  retained  luo 
boxes  thereof  for  sawing,  until  (he  same   should  be  paid,  and  fot' 
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wliicli  ibis  action  was  brnuglit.  The  t^efentlant  adduced  tesiimo' 
ny  lending  to  prove,  that  ilie  lumber  had  ever  coaiinued  id  his 
[i,  possession  rrom  the  time  of  the  sawing  until  the  time  of  detaining 
the  (wo  boxes  ;  that  said  notes  bad  not  been  paid  or  negotiated* 
The  court  charged  the  jury,  plaimifis  were 

owners  ofibe  boards  in  que  based  of  Sly- 

field,  wiio  procured    iheif^l  endani's  roillG, 

and  that  afterwards  SJyfield  tant  for  all  the 

sawing,  by  giving  the  two  m  -eupon  the  de- 

fendant receipted  bis  bills  o:  r  proved,  the 

notes  so  leceived  by  the  de:  >f  bis  bills  for    , 

sawing,  and  the  defendant  had  no  longer  alien  on  the  boards  ibi 
his  services;  that  the  defendant  by  receiving  said  notes  in  pay- 
ment,as  his  receipt  stales,  for  the  sawing,  he  waived  his  lien  upon 
the  boards ;  and  wheiher  the  notes  were  ever  paid  or  not,  the  lien 
would  not  subsequently  attach  by  the  plaintiSs  suffering  their 
boards  to  remain  in  the  defendant's  mill  yard. 

A  verdict  being  returned  for  ihe  platniifis,  the  defendant  filed 
exceptions  to  the  chll|e  of  lh«  court,  and  removed  the  cause  lo 
this  Court,  and  prayed  for  a  new  trial. 

After  argument  by  Mr.  C^llamtr,  Cpr  defendant,  and  by  Mr. 
Burbank,  for  plaintiffs. 

Tlie  opinion  of  the  Court  was  delivered  by 

Williams,  J. — ^The  defendant  claims  a  right  in  llus  case  to 
detain  the  lumber  for  which  ibfi  action  was  brooght,iintil  he  is  paid 
a  sum  of  money  due  to  him  from  the  firm  of  Slyfield  &  Little  and 
Slyfiold  &  Gregory,  for  sawing  the  same.  The  case  presents  the 
following  questions. 

1.  Whether  a  person  has  any  lien  on  lumber,  saved  aibis  mills* 
for  the  sawing. 

2nd.  Whether  the  lien,  if  any  existed,  was  waived  by  accepting 
the  negotiable  promissory  note  of  Slyfield  in  payment  of  the  ac- 
count for  sawing. 

3d.  Wbeiber  the  demand.for  which  the  lien  i3claimed,tMtpa«i 
by  the  piomissory  note. 

•  The  two  last  (juestions  are  in  some  measure  (he  sarpe,  and  as 
it  respects  the  plaintiffi,  if  either  ore  decided  in  their  favor,it  is  im- 
maierial  how  the  other  may  be  considered. 

On  the  first  question  the  views  of  the  Court   are  not  all  alike. 


r 


OF  THE  STATE  OF  VERMONT.  561 

and  a  decision  of  it  becomes  unimportant  from  the  conclusion  to     O'Ja.noe, 

■  '  reoruary, 

which  we  have  come  on  the  other  points  of  the  case.  i^^^i. 


In  New  Hampshire  it  has  been  decided,  in  a  case  rein  ting  to  thefj^JJ^-^^TTTTi. 
mills  of  the  defendant,  where  this  lumber   was  sawed,  that  the       q^"^;,, 
owner  of  the  mills  has  alien   on  the  lumber  there  sawed,  for  the 
price  of  the  labour  bestowed. 

Admitting  that  such  lien  does  exist,  itjs  what  the  law  denomi- 
nates a  particular  liei)^  tthMe  value  of  the  labor  bestowed  on  the 
properly  in  question,'  arising  ehher  from  the  common  law,  or  par- 
ticular usage. 

lam  not  aware  that  the  second  question  has  ever  been  directly 
decided,  and  probably  a  decision  either  way,  upon  the  particular 
facts  in  this  case,cou||^  be  supported  by  the  reasons  adopted  by  the 
Judges,  if  not  by  their  decisions,  in  some  of  the  cases  which  have 
been  adjudged.  I  think  however  this  general  principle  may  be 
inferred  from  all  the  cases  ;  that  the  right  of  lien  accompanies  an 
implied  contract ;  that  whenever  there  is  an  antecedent  contract 
inconsistent  with  the  existence  of  such  right,  or  when  the  implied 
contract  is  extinguished,  either  no  right  of  ligD  attaches  in  the  first 
instance,  or  is  waived  in  \]^  last. 

In  relation  to  particular  liens,  like  the  one  under  consideration, 
it  was  given  in  the  first  place  in,  and  probably  confined  to,  those 
cases  where  the  law  crented  an  obligation  on  the  person  to  receive 
the  gootls  of  another  and  be  at  some  expense  about  them.  The 
right  has  been  extended  to  those  cases  where  goods  have  been 
delivered  to  a  tradesman  for  the  execution  of  the  purposes  of 
his  trade,  and  the  benefit  of  this  right  has  been  claimed  and  allow- 
ed by  many  trades  which  were  unknown  to  the  common  law. 

This  right  formerly  was  not  considered  as  existing,  where  there 
was  an  antecedent  agreement  for  the  labour,  ahhough  such  agree- 
ment extended  no  further  than  merely  to  fix  the  price  for  the 
same.  Thus  it  was  decided,  that  if  a  man  put  cloths  to  a  tailor  to 
make,  the  tailor  might  detain  them  until  satisfied  for  the  making  ; 
but  if  a  contract  was  made  that  he  should  have  so  much  for  mak- 
ing, he  could  not  detain  them. — 2  Ro.  Ab,  p.  92.  The  case  of 
Srenan  vs.  Currini,  Sayer,  224,  was  decided  upon  this  princi- 
ple. The  authority  of  this  latter  case,  however,  has  be^  ques- 
tioned several  times. — Hutton  vs.  Brag^j  7  Taun>  14  ;  and  wa» 
expressly  overruled  in  the  case  of  Chase  vs.  fVesimore,  5M.  and 
S.  180. 

Still,  it  is  considered,  that  if  there  is  a  special   contract   for  a 
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Orange,    particular  time,  or  mode  of  paymen,  the  workman  can  set  up  do 

ii;^:j.  '    cluim  inconsistiint  with  ihe  terms  of  such  cooiracJI. 

Hutchinsetai.      '"  ^'^®  ^^^^  ^^  StevBuson  VS.    Blacklockf  1  Jlf.  and  S.  535, 
^'        Lord  Ellenboro'  savs,  that,  when  there  is  an  express  antecedent 
contract  between  the  parties,  a  lien,  which  grows  out  of  an  implied 
contract,  does  not  arise. 

And  ill  ihe  case  of  Cowell  vs.  Simpson^  15  Ves,  275^ihe  Lord 
Chancellor  considers  the  right  of  Iia|^s^a  right  accompanying 
an  implied  contract. 

From  these  cases  it  may  be  infeired,  that  if  there  is  a  special 
contract  to  accept  of  a  particular  mode  of  payment  of  a  demand, 
to  which  a  right  of  lien  would  otherwise  attach,  or  to  give  a  time 
or  credit  for  the  payment,  that  a  claim  to  dyin  the  possession  un- 
til the  payment  is  made,  would  be  inconsistent  with  such  contract, 
and  could  not  be  maintained.  We  think  it  will  follow  from  ibis, 
that  if  the  agreement  was  to  receive  the  note  of  the  debtor  in  pay- 
mentof  such  demand,  there  could  be  no  lien  after  such  contract 
was  complied  with  and  the  note  given. 

The  question  then  will  n!':se,whcilier,  if  there  is  no  such  antece-> 
dent  agreement,  the  ri^ht  of  lien  will,  be  waived  by  taking  such 
note  afterwards ;  and  here  it  mnst  be  admitted  that  the  authori- 
ties are  not  explicit  upon  tills  subject,  and  that  the  remarks  which 
have  fallen  from  diflerent  judges  and  chancellors  cannot  be  al- 
ways reconciled. 

In  regard  to  the  equitable  lien  the  vendor  of  real  estate'^bas  for  the 
purchase  money,  which,  though  founded  in  natural  equity,  results, 
as  it  has  been  snid,out  of  the  law  of  the  court  of  chancery,  (a  lien 
which  has  not  as  yet  been  contended  for  in  this  state,  to  my 
knowledge,)  it  has  been  a  question  much  agitated,  whether  taking 
a  bond  or  bill  for  the  purchase  money  is  a  waiver  of  the  lien.  It 
was  decided  by  Lord  Ashley  in  the  case  of  Fawell  vs.  Heelis. 
And).  724,  that  taking  a  bond  for  the  consideration  money,  on  the 
sale  of  real  estate,  was  a  satisfaction  of  the  purchase  money,  and 
that  the  vendor  had  no  further  lien  against  the  creditors  of  the 
purchaser.  It  has  always  appeared  to  me  that  the  arguments  in 
that  case  in  favor  of  that  position  were  very  satisfactory.  It  has 
however  been  considered  differently  in  other  cases.  In  Mac- 
reath  vs.  Symmons^  1  •>  F'es,  328,  Lord  Eldon  reviews  all  the 
cases  and  comes  to  the  conclusiaH  that  there  is  no  inflexible  rule, 
that  where  the  vendor  of  an  estate  takes  a  security  for  the  consid- 
eration, he  has  no  lien,  but  that  it  must  depend  on  the  intention  of 
the  vendor  to  relinquish  the  lien  and   rely  on  the  personal  credit 


^  / 
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of  the  individuali  giving  the  security ;  and  this  to  be  learned  from  9^"'^ 
the  circumstances,  of  which  the  nature  of  the  securitv  is  evi-  1833. ' 
dence.  He  very  justly  remarks  upon  this,  that  a  vendor  taking  a  Hutchine 
security  cannot  know  the  situation  on  which  he  stands  without  the  cnmi, 
judgnnent  of  a  court,  as  to  how  far  the  security  taken  does  coo- 
tain  ^idence  of  his  manifest  intention  upon  that  point.  Sugden,  in 
his  law  of  vendors,  says,  that  where  a  security  by  bond,  or  note,  is 
given,  and  it  is  intended  that  the  vendor  shall  not  have  a  lien  on 
the  estate  for  the  money,  a  declaration  to  that  efiect  should  be  in- 
serted in  the  conveyance.  If  this  lien  should  ever  be  contended 
for  in  this  state,  and  adopted,  it  will  probably  be  found  necessa* 
ry,  especially  under  our  recording  system,  that  a  declaration,  that 
the  vendor  relies  on  Wch  lien,  should  be  inserted  in  the  deed  of 
•conveyance,  or  that  it  should  be  considered  as  waived.  Chan- 
tellor  Kent  considers  that  taking  a  note,  bond,  or  bill,  with  dis- 
tinct  security,  extinguishes  the  lien,  or  taking  the  responsibility  of 
a  third  person. 

The  examination  of  the  law  upon  the  subject  of  this  equitable 
lien,  leaves  us  still  in  doubt  as  to  the  effect  of  taking  a^negotiable 
promissory  note  for  the  pirchase  money,  on  the  lien.  It  was 
once  considered  as  extinguishing  the  lien  altogether.  But  as  it 
IS  now  considered^  that  the  waiving  the  lien  depends  on  the  in- 
tention of  the  vendor,  as  manifested  by  the  security  taken,  it  may 
be  considered  as  undecided  ;  and  no  case  directly  in  point  can  be 
found.  The  case  of  Orani  vs.  Mills,  2  F'esey  and  Beams^  306, 
comes  the  nearest  to  this  question  of  any  one  which  I  have  found. 
The  authority  of  that  case,however,is  doubted  by  Chancellor  Keni^ 
4  Cow.  147. 

In  relation  to  the  lien  which  an  attorney  has  on  the  papers  of 
his  client,  it  has  already  been  remarked,  that  it  has  been  consider- 
ed as  a  right  accompanying  an  implied  contract.  It  would  follow 
from  this,  that  if  the  implied  contract  is  extinguished,  or  if  a  spe- 
cial contract  is  substituted  in  lieu  of  the  implied  contracti  the  right 
of  lien  which  accompanies  the  implied  contract,  is  also  extin* 
guished,  or  waived.  Thus  in  the  case  of  Cowdl  vs.  Simpson^ 
1 5  f^es.  275,  it  was  decided,  that  the  lien  of  a  solicitor  on  papers 
was  superceded  by  taking  security.  The  Lord  Chancellor  places  it 
upon  the  ground,  that  by  taking  a  securhy,  the  lien  is  gone,  and 
cannot  accompany  that  special  security  which  determines  the  im- 
plied contract,  that  if  the  right  "  commenced  under  an  implied 
contract,  and  afterwards  a  special  contract  is  made  for  payment, 

in  the  nature  of  things,   the  one   contract   destroys  the   other." 
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Orakoc,    And  in  the  case  of  Stevenson  vs.  Blacklock^  before  mentioned, 
1832.  '    where  Lordjlllenborovgh  seems  reluctant  to  assent  to  the  gene- 
Hutchinsetal.  ^^l  principles  of  the   case  of  Cowell  vs.    Simpg^n,  jet   speaks 
'  '  ^.^*        of  the  right  of  lien  as  growing  out  of  an  implied  contract,  and 
*  lays  stress  in  that  case  upon  the  fact,   that  the  implied    extract 

oo  bis  quantum  meruitf  and  his  lien,was  not  aflected  by  his  fo|bear' 
ing  to  sue.  Of  this  case  it  may  be  remarked,  that  it  did  not  in- 
volve the  question,  whether  taking  securities  destroys  a  lien,  which 
had  previously  been  acquired.  The  paper,  which  the  defendant 
claimed  a  right  to  detain^  did  not  come  into  his  bands  until  after 
the  bills  which  be  had  received  for  his  professional  business  had 
been  dishonored  ;  and  the  cause  seems  to  have  been  decided  uppn 
the  ground,  that  those  bills  did  not  extinguis|^  or  were  not  receiv- 
ed in  payment  of,  (he  balance  due  to  the  defendant. 

If  the  subject  of  waiver  as  to  this  species  of  lien  was  to  be  pla- 
ced on  the  same  ground  as  it  is  in  regard  to  the  equitable  lien  of 
the  vendor  of  real  estate  for  the  purchase  money , to  wit.the  imentioa 
of  the  vendor,  it  then  would  be  important,  that  the  court  should 
determin^in  certain  cases,  what  should  be  evidence  of  such  inten- 
tion. Otherwise,  it  will  be  found  that  it  will  be  attended  with  the 
same  inconvenience  suggested  in  relation  to  those  liens,  viz.  that 
the  vendor  and  vendee  must  await  the  judgement  of  the  court  to 
know  whether  the  security  or  contract  taken^  is  to  be  considered 
as  plenary  evidence  of  the  waiver  of  such  lien. 

To  avoid  any  inconveniences  of  this  kind  in  regard  to  that  spe- 
cies of  lien  whicb  is  contended  for  in  this  case ;  considering  also, 
that  the  accepting  of  a  negotiable  promissory  note  is  an  extinguish- 
ment of  any  implied  contract,  on  the  part  of  the  maker,  to  pay  the 
consideration  for  which  the  note  was  given,  we  are  disposed  to 
say,  thai  the  accepting  of  a  negotiable  promissory  note  in  payment 
of  an  aceount  for  labour  bestowed  on  any  article,  is  such  a  mani- 
festation of  the  intention  of  the  party  taking  the  note  to  rely  on  ilia 
personal  security  of  the  maker  of  the  note,  as  to  be  a  waiver  of 
any  lien,  which  he  might  have  had  on  the  articles  on  whicb  the 
labour  was  bestowed,  whether  such  note  is  payable  on  demand 
or  at  a  future  time,  and  whethei  negotiable  or  not ;  thai  the  taking 
such  note  is  of  itself  a  waiver  of  any  lien,  which  the  Jaw  gave  as 
a  charge  upon  the  property,  on  which  the  labor  was  bestowed  ; — 
that  the  lien  cannot  attach  to  the  ooie,  and  follow  it  into  the  hands 
of  any  one,  to  whom  it  may  be  negociated,  and  shall  not  attach  to 
k,  even  in  the  hands  of  the  payee. 

On  the  third  question,   which    arises  in  this  case,   which  is  in 
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some  measure  iDVolvad  and  has   been  considered  in   the  other,    9?^"^^' 

Feorttary, 

our  views  are  against  the  defendant.     On  the  que^n,  whether      1832. 


receiving  a  promiisory  note  shall  be  considered  as  payment  of  auuutchinsetal 
antecedent  account,  difierent  decisions  have  been  had  in  different      oicutt 
states.     It  will  not  be  of  any  importance  to  examine  them  parti-  ! 
culariy  here.     The  rule  of  law  undoubtedly  is,  that  a  promisary   ' 
note,  given  and  received  in  pqjpneat  of  an  antecedent  account,  is  a 
bar  to  an  action  on  that  account,  whether  the  note  be  paid  or  not,  \ 
— that  if  a  person  accept  a  note  in  satisfaction  of  his  debt,  he  is 
paid  by  his  own  agreement,  and  cannot  sue  for  his  original  debt,  if 
there  was  no  fraud  or  deception  in  giving  the  note. — Harris  vs. 
Johnston,  3    Cranch   2|f  8 ;    Sheeley   vs.   MandeviUe   et  9/,    6 
Cranch  253;  Parier  vs.  United   States,  Peters'    C.  B.  262. 
This  is   recognized  as  the   law  in  Nev-Hampsbire  ;    i  JV*.  11, 
Rep.  281,    Wright  vs.  *****  j  and    would   be   fatal  to  the 
claim  of  the  defendant  in  that  state,  where  this  contract  was  made^ 
tmd  where  this  right  of  lien  is  said  to  existy  even  if  a  difierent  rule 
of  law  had  obtained  in  this  state. 

The  general  received  opinion  in  this  state  has  been,4i]at  a  note 
-thus  received  was  payment ;  and  we  are  all  agreed^  that  the  re-^ 
ceipt  attached  to  this  account  was  prima  fade  evidence  of  the  pay- 
ment of  the  account. 

If  there  was  any  fraud  01.  misrepresentation  on  the  part  of  the 
person  giving  it,  to  induce  the  defendant  to  receive  it  in  payment ; 
or  if  there  was  an  ignorance,  on  the  part  of  the  person  taking  it, 
that  any  other  person  was  holden,  whose  name  did  not  appear,  and 
in  consequence  of  this  ignorance  the  note  of  an  insolvent  partner, 
or  joint  contractor,  was  taken  in  payment  of  a  demand  against  a 
firm  who  were  responsible,  the  presumption  arising  from  the  re- 
ceipt might  be  done  away,  and  a  recovery  had  against  the  persons 
originally  liable  on  the  account ;  but  there  is  nothing  of  that  in 
this  case. 

If  the  account  of  the  defendant  for  sawing  the  lumber  was  paid, 
he  could  have  had  no  further  right  of  Fien  on  the  lumber  for  the 
sawing,  especially  against  these  plaintifis,  who  had  purchased  the 
same  of  the  original  owners. 

The  judgement  of  the  county  court  must  therefore  be  afBrmed. 

Burbanky  for  plaintiff. 

Collamer,  for  defendant. 
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^Wy,    John  L.  Woods,  AdminUtrator  of  William  Eaves,  m.  Pet- 
^^^'  ^  Tis,  Tarbill  &  Co. 

tthere  a  claim  is  wholly  founded  upon  a  matter  of  record,  and  exists  only  as  a  mat' 
ter  of  record,  the  action  to  recover  it  roust  be  debt  and  not  aasnmpsit. 

AssuiDpsit  will  not  lie  to  recover  a  sum  found  due  by  the  commissioners  appomCed  tv 
e^yunine  and  adjust  the  claims  against  an  insolvent  estate. 

This  was  an  action  of  cLSsumpsit^  brought  to  recover  a  sum  found 
due  against  the  defendants  by  the  commissioners  appointed  to  re^ 
eeivc,  examine  and  adjust,  the  claims  against  the  estate  of  Wil- 
liam EameSf  and  the  claims  exhibited  in  offset  thereto.  The 
&  V  r  declaration  also  contained  a  count  for  goods  sold  aod  delivered  to 
••.^  the  defendants,  in  the  life  time  of  EamesA  The  action  vras  com- 
menced  before  a  justice  of  the  peace,  where  the  defendants 
pleaded  in  offset  a  claim  oft  book  account  against  Eames ;  and  a 
judgement  was  rendered  against  the  plaintiff  for  a  small  balance. 
The  plaintiff  appealed  to  the  county  court,  where  a  judgement 
was  rendered  for  the  plaintiff  for  the  amount  found  due  to  the 
estate  by  the  commissioners.  Tiie  defendants  moved  that  the 
judgement  t)e  arrested  on  the  ground  that  the  action  should 
have  been  debt,  and  not  assumpsit.  The  cdurt  arrested  the  judge- 
ment :  whereupon  the  plainliffexcepted,  and  brought  the  case  op 
to  tliis  Court  for  a  revision  of  that  judgement. 

• 

Williams,  J.,  delivered  the  opinion  of  the  Court. — The  de- 
fendants having  a  claim  against  the  estate  of  William  Eames,  to 
which  the  plaintiff  was  administrator,  presented  the  same  for  al- 
io wance  to  the  commissioners  appointed  to  receive,  examine  and 
adjust  the  claims  of  the  creditors  to  the  said  estate.  The  com* 
missioners  on  examination  of  the  claims,  both  for  and  against  the 
estate,  found  a  balance  due  to  the  estate  from  the  defendants. 
The  commissioners  made  their  return  to  the  court  of  probate  of 
the  claims  by  them  allowed,  both  for  and  against  the  estate,  inclu- 
ding, among  others,  the  demand  in  favor  of  the  estate  against  these 
defendants.  No  appeal  was  taken  from  their  determination,  and 
the  plaintiff,  as  administrator,  commenced  this  action  of  assumpsit 
'  to  recover  the  sum  found  due  as  aforesaid,  as  well  jas  other  sums, 
which  be  chimed  to  be  due  from  the  defendants  to  the  estate.  A 
verdict  liaving  been  found  for  the  plaintiff,  for  the  sum  found  due 
by  the  commissioners^  llie  defendant  filed  a  motion  in  arrest, 
and  the  judgement  was  arrested  in  the  county  court  for  the  insuffi- 
cit^ncy  of  the  declaration.  Exceptions  were  taken  to  the  decision 
of  the  couniy  court,  arresting  the  judgement,  and  the  cause  has 
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cora^  to  this  Court.     Several  questions  have  been  raised  in  the   j!^^^^' 
cause,  which  the  court  have  not  considered,  as  wft-are  of  opinion       i^^- 
that  the  counly  court  decided  correctly  in  arresting  the  judge-  WooJs,  admr. 
ment,  and  their  decision  must  be  affirmed.  Pettiret  ai. 

By  this  finding  of  the  commissioners,  all  claims   existing  be- 
tween the  defendants  and  the  said  fViUiam  EameSj  at  the  time  of 
his  decease,  were  adjusted,  and  were  merged  in  the  sum  found  by 
the  commissioners.     No  claim  could  be  made  thereafter  for  any 
demands  existing  in  the  life  time  of  Eames^  either  by  the  admin* 
istrator,  or  the  creditor,  except  to  collect  the  sum  found  due,  and 
adjusted  by  the  commissioners.     Hence  the  plaintiff  could  only 
bring  a  proper  action  to  recover  the  sum  found  due  to  the  estate, 
of  which  be  was  an  administrator ;  and  tlie  question  here  to  b& 
determined  is,whether  assumpsit  is  theproper  action  in  such  a  case. 
We  are  sensible  there  are  many  cases,  where  either  debt  or  as* 
sumpsit  may  be  brought ;  but  when  the  claim  is  wholly  founded 
upon  a  matter  of  record,  and  exists  only  as  a  matter  of  record,  the 
action  to  recover  it  must  be  debt,  and  cannot  be  assumpsit.     The 
probate  courts  are  expressly  declared  to  be  courts  of  record  in  tliis^ 
state,  and  are  required  to  have  a  seal,  and  to  keep  a  true  and 
fair  record  of  each  order,seotence,and  decree  of  said  court,  and  of 
all  things  proper  to  be  recorded.     The  evidence  of  this  claim  in  fa- 
vor of  the  plaintiff  existed  in  the  records  of  the  probate  court,  and 
the  claim  arises  wholly  therefrom.     The  record  is  conclusive  be- 
tween  the  parties.     No  evidence  can  be  admitted  to  controvert  it. 
When  produced,  it  is  not  evidence  to  be  left  to  the  jury ;  but  the 
court  must  determine  upon  it  as  a  matter  of  record,  and  no  plea  or 
issue  could  be  formed  which  would  refer  it  to  a  jury  to  determine 
upon  its  effects. 

In  any  action  which  might  be  brought  to  recover  it,  nul  tiel  re-* 
corJ  would  be  a  proper  plea.  If  there  was  no  such  recoid,  the 
plaintiff  has  no  claim  against  the  defendants  for  the  sum  sought  to 
be  recovered.  If  there  is,  he  has  a  claim,  which  cannot  be  defen- 
ded against  by  any  thing  arising  anterior  to  the  acceptance  of  the 
report  of  the  commissioners.  The  action  for  this  claim  should 
have  been  debt,  with  a  profert  of  the  record,  and  assumpsit  cannot 
be  maintained. 

The  judgement  of  the  county  court  must,  therefore,  be  affirm- 
ed ;  and  the  defendants  will  be  entitled  to  tfathr  costs  accruing  ii> 
this  Court ;  but  none  in  the  court  below. 
Underwood,  for  plaintiff. 
Burbank,  for  defendant. 
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^^\lir*l:h^^'  ScUTSeN  We9T  VS.  ALYIN  BoLTON. 


J8'J2. 


Where  a  contract  for  the  sale  of  a  cow  wojj  made  on  condition  that  if  the  vendee  paid 
for  her  thd  price  stipaltted,  iho  cow  wom  to  be  hia,  otherwise  she  was  to  remain  th6 
property  of  the  vendor  ;  and  the  vendee  took  the  coW|  and  used  her  as  his  own  for 
three  or  four  years,  and  in  the  mean  time  paid  a  part  of  the  purcha.><e  money,  which 
the  vendor  accepted  ;  but  the  vendee  neglecting  to  pay  the  balance  when  request- 
ed, die  venitcir  directed  hie  son  to  take  the  cow  away,  which  be  accordingly  did.-^ 
It  was  held  in  an  action  of  tre:i>pai}8,  brought  by  the  vendeo  againift  the  Fon  of  tlin 
vendor,  for  seizing  and  driving  away  the  cow,  that 'the  title  of  the  property  was  not 
veAteU  in  the  plaiatiff  by  the  ealo,  and 

That  the  vendor  was  a  competeot  whuess  for  the  defendant  to  prote  the  ooDlract  of 
sale,  even  witliout  a  release,  on  the  ground  tliat  he  was  a  co^tresposser  with  the 
defendant. 

This  WHS  an  action  of  trespass  for  taking  out  of  the  pkinlifi's 
possession  a  certain  t;ow,  which  was  alieged  to  be  his  property* 
Plea,  the  genera/  tsrae,  and  ndtice  that  defendant  woold  give  in 
evidence  that  the  cow,  at  the  time  of  the  taking,  was  the  property 
of  John  Bohon,  and   that  the   defendant  as  the  servant  of  said 
John,  and  by  his  directions,  took  and  drove  away  the  cow,  as  he 
lawfully  might.     It  appeared  on  trial  that  in  the  autumn  of  1826, 
the  plaintifTcontracted  to  buy  the  cow  of  said  John  Bolton,  from 
whom  he  then  received  her,  and  kept  and  used   her  as  bis  own, 
tiUthe  spring  of  1830,  when  the  defendant  by  direction  of  John 
Bolton,  his  father,  took  and  drove  her  outof  plaintiff 's  possession  ; 
after  which  Jolm  Bolton  sold  the  cow  for  his  own  ben^t.      The 
defence  was,  that  the  sale  to  the  pkinftift  was  conditiona],  and  not 
to  take  effect  unless  the  cow  was  paid  (or ;  that  the  price  was 
$18,  of  which  the*  plaintiff  had  at  different  times  paid  $10  ;  that 
no  note  or  other  security  for  the  price  was  ever  taken — it  being 
stipulated  tliat  in  lieu  of  such  security  said   Bolton  was  to  have 
his  security  upon  the  property  itself  in  plaintiff's  hands,  until  fully 
paid  for ;  and  that  being  unable  to  get  the  balance,  after  frequctit 
demands  of  it,  said  Bolton  re*-to6k  the  cow  in  pursuance  of  his 
right  under  the  contract.     As  a  principal  witness  to  make  out  this 
defence,  the  defendant  called  John  Bolton,  who  admitted  himself . 
to  have  been  chiefly  interested  in  defending  the  suit,  and  that  he 
bad'  employed  counsel  :  but  he  produced  a  release  from  the  de- 
fendant.    Theplaintifi  bbjected  to  the- competency  of  the  witness; 
but  the  objection  was  overruled,  and  the  witness  admitted.     His 
evidence  tended  to  prove  the  contract,  as  above  stated,  on   the 
part  of  the  defendanlf  that  the  plaintitF  was  to  pay  the  first  $10 
in  December  after  the  purchase,  and  the  residue  in  the  following 
March  ;  that  he  paid  the  $10  in  two  pailyroents,  neither  of -which 
was  made  till  some  time  after  the  time  agreed  on  ;  but  were  ac- 
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cepted  by  Mr.  Bolton  without  objection  on  ibat.aooQunt  ;  that  the  c;^i>ohia, 
b^liaaceiiad  never  been  paid,  though  several  times  called  for  by       1^3:2/  ^ 
.an  agent  sent  after  it  by  Bolton,  after  it  became  due  by  the  terms       weiT** 
of  the  contract ;  and  iiut  the  cow  was  taken  «by  defendant  without      qoUop. 
the  knowledge  or  consent  of  the  plaintiff;  nor  was  the  defendant 
directed  by  his  father  to  give  plaintiff  any  notice  until  after  he  had 
igotten  possession  of  the  cow ;  but  was  directed  then  to  give  notice 
to  the  plaintiff,  and  leave  the  cow  if  the  balance  was  paid.     It  did 
not. appear  that  the  j^lO,  received  towards  the  cow  had  been   re- 
funded, nor  that  the  plaintiff  bad  otherwise  made  any  compensa- 
tion for  .the  use  of  the  cow.     The  court  directed  the  jury,  that  if 
tb^  found  the  above  facts  established  by  the  evidence,  the  defen- 
dant was  entitled  to  their   verdict.     Verdict   and  judgement  for 
defendant. 

The  plaintiff  excepted,  and  the  cause  was  ticcordingly  brought 
up  to  this  .Court. 

DaviM.and  Bell,  Jor  plaintiff. — We  have  two  grounds  of  ex- 
ception to  the  decission  of  the  county  court  on  the  trial  of  this 
cause  :  1st.  the  admission  of  Jolm  .Bolton,  as  a  witness ;  2nd.  the 
charge  to  the  jury  that  plaintiff  ought  to  recover,  iftl)ey  found  the 
facts  true  as  detailed  in  the  bill  of  exceptions. 

As  to  the  first  point,  the  case  shows,  that  Bolton,  the  witness, 
sold  the  cow-^received  the  ten  dollars — sent  requests  for  the 
price  frequently — sent  his  son  as  his  agent  after  the  cow — received 
her  from  him,  and  sold  her  to  some  other  person  for  his  own  ben- 
efit ;  that  he  was  chiefly  interested  in  defending  the  suit ; — that  he 
had  employed  counsel,  and  last,  and  not  least,  that  the  defendant, 
after  |)leading  the  general  issue,  gave  notice  to  plaintiff,  that  the 
cow  .wa3  the  properly  of  John  Bolton,  and  that  he  acted  as  hie 
servant,  and  by  his  directions.  Under  all  these  circumstances  we 
contend  he  ought  not  to  have  been  admitted,  though  released 
by  defendant.  Suppose  it  to  be  true,  that  a  co-trespasser  jointly 
interested  in  the  tte^ass,  and  not  joined  in  the  suit,  may  be  a 
witness,  either  for  or  against  the  plaintifi,  on  the  ground  that  the 
judgement  could  not  be  used  in  evidence  for  or  against  him  ; 
though  there  is  much  reason  to  doubt  the  correctness  of  this,  yet 
we  contend  that  such  doctrme  by  no  means  warrants  the  decision 
in  tins  case.-r-2  Stark.  Ev,  764-8,  478;  Leikridge  vs.  Philips, 
2  Camp.  333 ;  Morris  vs.  Danbi^ni),  16  Com.  L.  Rep.  402. 
It  is  true,  ihere  is  no  contribution  in  trespass :  a  recovery  against 
one  joint  trespasser  is  a  bar  to  aay  suit  against  the  other,  by  either 
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Caijdoma,  plaiotiff  or  defendant.     Such  recovery  may  of  course  be  used  in 
-  103*2.'      his  defence  if  sued  by  the  same  piainiifi.     In  this  case,  JohnBdl- 
xvest      ^^^  ^vBs  ^^^  ^lo  person  interested  in  the  trespass,   and  the  suit 
Bolton      growing  out  of  it :  defendant  was  a  mere  serrant,^  acting  by  his  or- 
ders, and  for  the  benefit  of  the  witness.     True,  witness  might 
have  been  joined  in  the  suit,  supposing  the  plaintiff  to  have  known 
all  (lie  facts  stated  by  witness.     This  case  does  not  difier  from 
that  of  a  sheriff  who  attaches  property  by  directions  of  a  creditor 
on  mesne  process  ;  and  if  this  case  was  decided  correctly,   such 
creditor  may  always  be  a  witness  for  defendant,  not  only  as  to  the 
fact  of  taking,  but  as  to  ownership  of  the  property,  at  least,  after  a 
release.     Yet  I  believe  no  body  ever  thought  of  pushing  the  doc- 
trine to  that  extent.     From  thd  pleadings  here  the  court  must  re- 
gard the  witness  as  the  real  defendant  in  interest.    The  essential 
matter  in  controverys  is,  whether  he  or  plamtiff  owned  the  cow, 
and  the  result  determines  that  question.     The  witness  is  in  truth 
made  a  party  on  the  record  by  defendant's  plea  ;  and  although  no 
execution  can  issue  for  him  or  against  him,  yet  he  isTiot  the  less 
in  interest. 

2nd.  It  is  also  contended  that  the  court  ought  to  have  charged 
the  jury,  that,  supposing  the  facts  sworn  to  by  John  Bolton  to  have 
been  true,  they  amounted  to  a  waiver  of  the  lien  originally  crea-* 
ted  upon  the  cow  ;  and  he  should  have  been  compelled  to  resort  to 
his  contract  for  the  balance  due  ;  or  that,  at  all  events,  he  had  no 
right  to  take  this  properly  by  violence  without  putting  plaintiff  in 
statu  quo,  by  a  r§turn  or  tender  of  ihe  money  he  bad  received. 
This  point  was  directly  determined  in  this  court  last  March  term 
— (Johnson  vs.  Babbitt^)  where  Babbitt  had  an  express  lien  for 
rents  accruing  on  a  farm  let  to  Johnson,  an^  went  on,  and  took 
various  articles,  such-  as  bay  and  grain,  for  which  Johnson 
brought  trespass,  and  recovered.  In  this  case  part  of  the  rents 
had  been  paid.  4  Dane, p.  461  ;  5  East,  449,  Hunt  vs.  Sill; 
15  Mass.  R.  Sl9j  Conner  vs.  Henderson;  4  Mass.R*502f 
Kimball  Vs.  Cunningham.  These  cases  fully  show  that  a  par- 
ty cannot  rescind  a  contract,  and  yet  retain  advantages  under  it. 
If  J.  Bolton  had  received  the  whole  eighteen  dollars,  U  is  agreed 
the  sale  would  have  been  complete.  Suppose  he  had  received 
one  dollar  for  seventeen  successive  years ;  would  it  be  pretended 
he  could  retain  this  money,  and  forcibly  possess  himself  of  the 
cow  for  non-payment  of  the  other  dollar  ? — 1  Camp.  427 j  Payne 
vs.  Shadbolt ;  4  Mass,  Rep.  405,  Hussey  et  al.  vs.  Thornton. 
This  last  case  in  the  main  asserts  a  proposition  we  do  not  contro- 
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vert ;  i.  e.,  that  property  may  be  delivered  in  contemplation  of  ^^^^^J/^* 
^ale,  but  subject  to  a  condition   afterwards  to  be   performed.      isss. ' 
There  can,  however,  be  no  doubt  bat  this  performance  may  be      weat 
waived  either  expressly  or  by  implication.      It  is  in  this  latter     boI^'q, 
mode  that  we  contend  Bolton  waived  a  strict  performance  of 
terms  on  the  part  of  fFeit^  and  by  accepring  part  paymeott  after- 
wards sufficiently  indicated  his  intention  to  sell  without  exacting 
full  payment  as  stipulated.    The  above  case  is  not  at  all  inconsis- 
tent  with  this  position.    Indeed,  Judge  Pantms  asserts,  that  if 
the  seller,  at  the  time  of  delivery,  had  forgotten  to  mention  the  secu- 
rity, the  change  ef  property  would  have  taken  place.     Suppose 
that  the  condition,  on  which  was  to  depend  the  chaoge,were,  thst 
«  note  with  good  security  should  be  executed  for  one  half,  and  a 
payment  in  specific  articles  at  a  given  time  for  the  remainder. 
Now  if  the  note  were  iumished,and  the  vendor  should  accept  a  por- 
tion of  the  articles  at  a  day  subsequent  to  the  time  of  payment,  could 
Aot  the  vendee  regard  the  property  as  his  till  the  last  farthing  was 
paid?  That  an  attaching  creditor  or  fiona^e  vendee  would  have 
held  the  cow  against  Bolton,  there  can  be  no  doubt ;  and  though 
we  do  not  pretend  that  the  vendee  stands  in  so  strong  a  right,  still 
we  think  the  circumstances  so  strong  as  to  have  well  warranted 
him  in  consideiing  the  property  his,  and  himself  only  liable  for  the 
balance  of  the  price^    The  time  of  payment  was  specified,  and 
the  money  paid  long  afterwards  without  ofajection,  or  intimation 
that  he  intended  to  bold  the  cow  as  security  for  the   balance. 
Even  supposing  Bolton  had  a  right  to  so  much  of  the  ten  dollars 
as  would  pay  a  reasonable  rent  for  the  time  the  plaintifT  had  her ; 
yet  it  should  be  remembered,  in  determining  what  that  should  be, 
that  it  was  not  a  letting  for  rent,  when  the   letter  incurs  all  risk 
from  accidents,  and  sustains  all  losses  from  depreciation  of  value 
from  age,  &c.     Here  Wat  had  no  option  ;  if  the  cow  had  died 
in  one  week,  Bolton  could  have  insisted  upon  the  payment.     The 
option  was  altogether  his,  and  for  bis  benefit,  and  made  under  such 
circumstances,  the  rent  would  not  be  more  than  legal  interest  on 
the  price,  or  about  one  dollar  per  year. 

Mr.  Chandler^  for  the  defendant. — By  the  evidence  reported 
in  this  case  it  appears,  that  the  sale  of  the  cow  irom  John  Bolton 
to  the  plaintiff,  was  a  conditional  one.  The  payment  of  the  ^18, 
was  a  condition  precedent,  upon  the  performance  of  which  the 
property  was  to  vest  in  the  plaintiff.  Until  the  performance  of 
this  condition  precedent,  no  property  could  vest  in  him  by  vir^ 
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Caibdoku,  tu«  of  this  contraGt.-f-4  Mass.  406  ;  17  do.  611  :  2  Pick.  612  r 
1832,  4  rfo.  449;  Long  on  sales,  109  ;  2  JLen^'f  Com.  391  ;  3  Vt. 
vvcsi      ^^P'  ^^^'     There  was  no  waiver  of  ibe  condkioa  by  John  Bol- 

BoitoD  ^^^'  "^'^^  ^^^^  ^^^^  ^'^^  property  was  suffered  to  remain  in  tbe 
possession  of  ihe  plaintiffafier  the  time  limited  by  the  contract  for 
the  payment  of  the  balance  of  the  purchase  money,  furnishes  na 
evidence  of  such  waiver  in  favour  of  the  plaintiff,  however  the  fact 
might  be  if  this  claim  had  been  set  up  by  a  creditor  of  the  plaintiff* 
On  the  trial  ol  ihiscase,^  John  Bokon  was.  admitted  as  a  witness, 
but  objected  to  by  the  plaintifi.  Ol  late  years  the  „  courts  have 
endeavoured  as  for  as  possible  to  let  objections  go  to  tbe  credit 
rather  than  to  the  coi!»petency  of  a  witness. —  1  Camp.  146;  I  Dw 
and  E.  300  ^  3  i2a.  32  ;  1  PhUif's  Ev.  41 ;  2  Slarkie's  Ev. 
392,  and  764.  The  only  objection  io  this  witness  must  hav» 
been  on  tbe  ground  of  interest.  But  this  objecttoo  is  entirely  ob- 
viated  by  the  release  from  the  defendant.  Without  the  release 
he  would  have  been  competent,  his  interest  being  against  the  defen- 
dant. Tbe  relation  in  which  he  stood  to  the  defendant  could  only 
afiect  his  credibility.  This  fs  a  principle  too  weU  settled  to  be 
now  contested.  The  cajse  o(Hasbrouck  vs.  Tou/n,  8  Johns.  371 
and  the  case  ofJilderman  vs.  Tertdf  8  do»  418,  (see  2  Phil^ 
Ev.  140y  note,)  are  both  directly  in  point,  and  v^e  find  no  case  ta 
the  contrary.  Upon  tbe  whole,  it  seems  very  clear,  that  tbe  wit- 
ness had  no  such  interest  in  the  event  of  this  suit,  as  should  render 
him  incompetent^  and  that  he  was  very  properly  permitted  to  tes-i 
tify  ia  the  case« 

The  opinion  of  the  Court  was  given  by, 

W]£4L.iAMs,  J. — The  possession  of  the  plaintiff  was  sufficient,  Tn 
this  case,  to  enable  him  to  maintain  an  action  of  trespass  against 
any  one  except  tbe  owner,  and  those  who  acted  under  him.  The 
defendant  justi&ed  the  taking  the  property,  as  the  servant  of  John 
Bohon,the  owner;  and  to  prove  this  justi&cation,  introduced  tho 
said  John  Bolton  as  a  witness,  he  having  first  executed  and  de- 
livered to  him  a  release.  The  facts  testified  to  by  the  witness 
were  adjudged  to  be  a  full  justification,  if  believed ;  and  the  jury 
was  so  charged.  Two  questions  are  made;  1st.  Whether  the 
facts  testified  to,  were  a  justification  ;  2nd.  Whether  the  witness 
offered  was  a  competent  witness. 

The  testimony  shows  most  unequivocally  that  the  plaintift  had 
no  property  in  tbe  cow  for  which  the  suit  was  brought ;  that  the 
sale  under  which  be  claims,  was  conditional,  that  the  property  was 
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wot  to  vest  until  paid  for ;  and  that  it  had  not  been  paid  for  in  full.  ^^^^^Jl*' 
The  plaintiflT having  failed  to  ful61  the  conditions  on  the  perform-       ^832.' 
atice  of  which  he  was  to  have  the  property,  all  his  claim  at  law  was      wcat 
gone.    Whether  he  had  any  equitable  right,  is  not  here  the  mat-      Bolton. 
terin  dispute.    The  owner  might  retake  the  property  again,  und 
divest  the  plaintifi  of  possession  ;  and  would  not  be  guilty  of  any 
trespass  in  so  doing.     The  performance  of  the  condition  was  nei" 
tber  rescinded  nor  waived,  but  insisted  on  7  and  it  was  in  accor- 
dance with  the  contracr,  that  the  owner  proceeded  to  take  the 
property  into  his  possession.     As  (he  plaintiff  had  not  performed 
the  condition  precedent,  on  the  performance  of  which  the  proper- 
ty was  to  pass  from  Bolton  to  him,  the  jury  was  rightly  directed 
that  the  facts,  if  believed,  entitled  the  defendant  to  a  verdict. 

The  next  question  is,  whether  the  witness  oflered  was  properly 
admitted  ?  The  situation  of  witnesses,  and  the  facts  to  which 
they  testify,  are  frequently  such  as  materially  to  affect  their  cred- 
ibility. This  is  one  of  those  cases.  The  credibility  of  a  witness 
is,  however,  for  the  jury  to  weigh.  As  it  is  not  pretended  but 
tliat  this  witness  had  sufficient  religious  belief  to  know  and  feel  the 
obligation  of  an  oatli,  and  had  not  been  convicted  of  any  infamous 
icrime,  it  remains  only  to  enquire,  whether  there  was  any  objection 
to  him  on  account  of  interest  ?  for  unless  he  is  liabte  to  some  of 
those  objections,  there  is  no  other  ground  on  which  he  could  have 
been  rejected.  There  is  no  principle  of  policy,  nor  any  thing 
arising  out  of  the  nature  of  the  fects,  he  was  called  on  to  prove, 
which  can  operate  to  exclude,  however  they  may  throw  a  doub^ 
"on  his  veracity.  Considering  the  witness  ofiered  as  a  co-tres- 
passer, the  authorities  are,  that  be  is  a  witness  for  the  defendant. 
When  a  witness  is  excluded  on  account  of  interest,  it  is  supposed 
that  he  derives  a  benefit  by  a  recovery  in  favor  of  the  party  who 
calls  him.  But  we  can  see  no  benefit  which  a  cotrespasser  ac- 
quires by  a  recovery  in  favor  of  the  defendant ;  it  leaves  him  still 
liabte  to  the  plaintifi*  without  any  right  to  call  for  contribution. 

In  the  case  under  consideration,  if  defendant  went  ofi  justified 
and  acquitted,  inconsequence  of  the  testimony  of  this  witness,  the 
witness  was  left  liable  to  the  plahtifi  for  any  action  or  claim  which 
the  plaintiff  might  be  entitled  to  against  him,  for  procuring  the  cow 
to  be  driven  ofi,  or  aiding  or  assisting  the  defendant  in  taking  her 
away. 

Considering  the  witness  as  cotrespasser  with  the  defendant  he 
was  a  competent  witness  for  him,  without  any  release. 

If  a  release  was  at  all  necessary,  it  must  hnvc  been  because  the 
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^^^^th^*  witness  was  supposed  to  be  under  some  obligition  to  indeoiQiry  tbe 
1832.  defendant.  If  there  was  any  such  obligatkm,  it  must  bare  arisen 
West  f^^  the  relative  situation  of  the  witness  and  tbe  defendant,  the 
BJiion.     fermer  being  tbe  fatber,  and  tbe  latter  bis  sonv 

Whether  this  was  anj  legal  obligation  ini  such  t  case  or  noi,  is  of 
no  consequence,  as  the  defendant  released  tbe  witness  from  any 
liability  be  might  be  under.  On  both  points  made  in  the  case  we 
are  of  opinion  tbtt  tbe  decision  of  the  county  court  was  right } 
and  their 

Judgeiaent  is,  therefore,  affirmed « 


'^^'^'^.B'i^-^i  '%*' 


cxLftDovxA,  Town  of  Barnet  vi.  Town  of  Concord. 

Mareh, 

Where  a  wammg'Outproeefs  ir&s  iaaued  direetuig  the  oomtabVe  of  a  towm  to  smnmonf 
a  man  and  his  wife  to  depart  said  town,  to  prevent  their  gaining  a  legal  eetdement 
tlierein, — it  was  held  that  no  service  need  be  made  on  the  wife,  and  that  if  the  ser- 
vice waasuffioieat  to  prevent  the  husband  from  gaining  a  aelileaieBt,  it^  of  cotirse, 
prevented  her. 

Where  a  constable  in  his  return  on  a  wanung-out  process  stated  diat  he  had  served  the! 
precept  by  leaving  a  true  and  attested  copy  of  the  same  ai  the  last  and  usual  place 
of  abode  of  the  perstm  named  in  the  wamingf  "  tcith  a  person  of  discretion  residing 
therein"  toiUt  his  return  thereon  endorsed^ — ^it  was  held  to  be  bad,  because  the 
name  of  the  person  with  whom  the  copy  was  left  was  not  mentioned,  and  because  i( 
was  not  stated  that  such  person  was  one  of  «i|^ciral  discretion. 

Where  an  order  of  removal  is  made  agreeably  to  the  acta  respecting  a  Ugtd  settie- 
ment  and  providing  for  the  ptHfr,  tbe  copy,  which  is  required  by  Ae  5th  sactiim  of 
the  act  of  1817,  to  be  left  with  the  overseers  of  the  poor  of  the  town  to  which  the 
pauper  is  ordered  to  be  removed,  must  correspond  with  the  original  in  every  aub- 
Btantial  part.  If  there  is  an  omission  in  the  copy  which  would  be  iatal,if  it  were 
in  the  original  proceeding,  tlio  statute  is  not  complied  witfi. 

'The  removal  of  a  pauper  cannot  legally  be  made  before  the  day  fixed  upon  by  tbcr 
justices  for  the  pauper  to  remove  himselft 

This  was  an  appeal  taken  by  the  overseers  of  Concord  from  ao 
order  of  removal  of  Abigail  Emerson,  Sally  Emerson,  Elnthera 
Emerson,  and  Darius  Emerson,  town  paupers,  made  by  two  jus^ 
tices  of  the  peace  in  and  for  said  county  of  Caledonia.  The  ap- 
pellants filed  a  motion  to  quash  the  proceedings  of  the  jusrices,  and 
alleged  several  causes ;  to  wit : 

1st.  Because  tbe  justices  ntakiDg  said  order  of  removal  did  not 
examine  the  said  paupers  touching  their  ability  and  last  place  of 
legal  settlement,  nor  for  any  other  purpose.  2d.  Because  tbe  said 
justices  had  not  alleged  in  their  order  of  removal  that  they  exam'- 
ined  the  said  paupers  upon  oath,  touching  their  ability  and  last 
place  of  legal  settlement.  3d*  Because  tbe  officer  who  removed 
feaid  paupers  to  said  town  of  Concord,  did  not  leave  with  either  oj 
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said  oveneen  of  Concord  ao  attested  copy  of  his  said  warrant.  (Caledonia, 

,       _  1  i.      .  I  V         r  1  alarch, 

4tb.  Because  an  attested  copy  of  said  order  of  removal  was  not  1832. 
left  with  either  of  the  overseers  of  the  poor  of  said  Concord  within  garnet 
thirty  days  after  the  making  of  said  order,  nor  at  any  time  since. 
6th.  Because  the  copy  of  said  order  of  renaoval  required  to  have 
been  left  with  one  of  the  overseers  of  the  poor  of  Concord,  does 
not  direct  the  said  paupers  to  remove  to  said  town  of  Concord 
on  or  before  the  2d  day  of  March  1831  ;  nor  does  said  copy 
mention  any  day  when  said  paupers  should  so  remove.  6th.  Be- 
cause the  warrapt  of  removal  was  issued  by  the  said  justices,  and 
the  ofBcer,  to  whom  said  order  of  removal  was  directed,  actually 
removed  the  paupers  to  said  town  of  Concord,  before  the  time  pre- 
fixed by  the  said  justices  for  said  paupers  to  remove  themselves 
to  said  town  of  Concord,  had  expired. 

The  motion  to  quash  was  overruled. 

The  oCBcer's  return  on  the  warrant  of  removal  was  as  follows, 

excepting  the  words  in  italics^  which  were  omitted. 

"  Staie  Vermont^  >  Bamet,  March  2, 1831.— Then  served  this 
Cahdoniaj  ss.  5  warrant  by  taking  the  bodies  of  the  within 
named  Abigail  Emerson,  Sally  Emerson,  Eleuthera  Emerson 
and  Darius  Emerson,  wife  and  children  of  John  S.  Emerson,  late 
of  Barnet,deceased,  together  with  their  efiects,  and  removed  them 
to  Coijcord,  county  of  Essex,  to  the  house  of  John  Wheeler,  jr., 
in  Concord,  one  of  the  overseers  of  the  poor  of  said  town,  and 
there  left  them,  and  left  a  true  and  attested  copy  of  this  warrant, 
at  said  fVheder^s  dwelling  house  in  the  care  and  possession  of 
his  father 9  then  resident  thereinf  together  with  roy  return  hereon 
tliereon  endorsed.  Delano  Cushman^  authorized.*^ 

The  appellees  requested  the  court  to  permit  the  officer, who  re-* 
removed  the  paupers  to  Concord,to  amend  his  return  on  said  war-' 
rant  of  removal  by  adding  the  words  in  italics.  This  was  objec- 
ted to  by  the  appellants  ;  but  the  couit  permitted  the  officer  thus 
to  amend  his  return  on  paying  costs  of  the  term,  and  taking  no 
costs.  The  appellees  contended  that  a  copy  of  said  order  of  re- 
moval was  left  with  one  of  said  overseers  of  Concord  within  thirty 
days  from  the  order  of  removal ;  and  offered  in  evidence  a  copy 
which  did  not  name  any  day  when  said  paupers  should  remove : 
to  the  admission  of  which  copy  the  appellants  objected  ;  but  the 
court  admitted  it,  and  overruled  the  motion  to  quash. 

The  appellants  then  pleaded,  that  the  said  paupers  were  undu"» 
ly  removed,  because  the  town  of  Concord  was  not  the  place  of  the 
paupers'  legal  settlement ;  which  issue  was  by  agreement  of  the 
parties  closed  to  the  court*  To  support  said  issue  the- appellants 
gave  in  evidence  a  written  statement  of  the  fects  made  in  said 
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*'*I/'"°r'*'  cause,  signed  by  C.  Davis,  attorney  for  Bamet,  and  by  D.  Hib* 
1832. '     bard,  jr.  attorney  for  Concord^  which  was  as  follows : 
Parnct  "  That  John  S.  Emerson   was  married  in  Waterford,  30th 

ConTord  I^ccember,  1 8 1 0,  to  Abigail  Stevens,  now  the  widow  Abigail  Em* 
erson  ;  that  in  1811,  be  removed  with  his  family  to  Concord^  vtnd 
resided  there,and  paid  taxes  two  years,  without  being  legally  warn-* 
ed  out ;  that  he  and  his  family  then  removed  back.to  Waterford,and 
remained  two  years  and  over  ;  and  that  io  the  summer  or  fall 
of  1815,  he  removed  with  bis  family  to  i^arne/,  and  continued  to 
reside  there  till  the  last  of  June,  1827,  when  he  died;  that  his 
wife  and  family  lived  with  him  all  the  time,  and  that  bis  widow  has 
ever  since  continued  to  reside  there  until  removed  by  the  present 
order  ;  that  no  record  was  made  in  Bamet  of  his  going  to  reside 
there  in  pursuance  of  the  proviso  of  the  1st  section  of  the  act  of 
Nov.  4ih,  1617 ;  and  that  none  of  the  towns  aforesaid  ever  furnish- 
ed any  support  to  Emerson  or  his  family  till  this  removal  was  made." 
The  appellees  offered  in  evidence  a  warning-out  process  of  the 
select-men  of  the  town  of  Waterford,    which  was  as  follows : 

"  To  either  constable  of  the  town  of  Waterford  in  the  county  of 
Caledonia,  Greeting. 

You  are  hereby  required  to  summon  John  S.  {Hmerson  and 
Nabby  Emerson,  bis  wife,  now  residing  in  said  Waterford  to  de- 
part said  town  :  hereof  fail  not ;  but  of  this  precept,  and  your  do- 
ings herein,  due  return  make  according  to  law.  Given  under  our 
hands  at  Waterford,  this  16th  day  of  January,  A.  D.  1811. 

Sylvanus  Hemmingwajfj  ^  Select-men 
Joseph  Fdchy  >  of 

£6eA  Famam^  )  Waterford. 

Caledonia^  ss.  Waterfhrd^  20ih  February^  1811. 

Then  served  this  precept  by  leaving  a  true  and  attested  copy 
of  the  same  at  the  last  and  usual  place  of  abode  of  the  within 
named  John  S.  Emerson,  with  a  person  of  di^retion  residing 
therein,  with  my  return  hereon  thereon  endorsed. 

Elijah  Freeman^  Constable. 

To  the  admission  of  this  the  appellants  objected  ;  because  the 
warrant  was  not  served  on  both  of  the  paupers^  and  because  it 
was  not  stated  with  whom  the  copy  was  left ;  but  the  court  over- 
ruled the  objection,  and  admitted  the  evidence.  The  appellees 
further  offered  in  evidence  a  warning-out  process  of  the  select- 
men of  Bamet ;  to  the  admission  of  which  the  appellants  objected ; 
because  the  warrant  was  signed  by  only  two  select-men ;  but  the 
tourt  overruled  the  objection,  and  admitted  the  same.  It  was 
proved  by  the  testimony  of  witnesses  on  the  stand,  that  the  pau- 
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per,  Abigail  Emerson,  and  ber  late  husband,  were  married  a  short  ^''j^^^,^*'* 
time  previous  to  the  warning-out  in  Waterford,   at  which  huter  pe-      i»32. ' 
riod  neither  of  them  had  acquired  any  settlement  there  ;  that  very  ""^uTnH 
soon  after  the  warning,  they  removed  from  Waterford  to  Concord , 
where  they  lived  two  years  or  more,  and  then  removed  back  inio 
Waterford  in  the  year    1813,  where  they  continued  to  reside, 
without  being  again  warned  out,  till  the  fall  of  A.  D.  1815,  when 
they  removed  to  Bamet ;  and  within  the  year  after  the  last  remo- 
val the  warning-out  in  Bamet  took  place.      This  proof,  together 
with  the  two   warning-out  processes,  above  referred  to,  and  the 
written  statement  of  the  counsel,   also  referred  to,   made  all   ihe 
evidence  upon  the  question  of  settlement.    The  court  adjudged 
that  the  paupers  were  duly  removed.     To  which  decisions  of  the 
court  the   appellants  excepted,   and   removed  the   case  to  this 
Court. 

• 

The  cause  was  now  argued  by  Mr.  Davis,  for  the  plaintifls, 
and  by  Mr.  Hibbard,  for  the  defendants. 

Williams,  J.,  delivered  the  opinion  of  the  Court. — In  this 
case  it  appears  there  was  a  motion  to  quash  the  proceedings, 
which  was  overruled  ;  that  an  issue  was  joined,  which  was  tried 
by  the  court.  On  the  trial  it  appeared  in  evidence  that  John  S, 
Emerson,  wbo  was  the  husband  of  Abigail  Emerson,  one  of  the 
paupers  removed,  and  father  of  the  others,  removed  mto  the 
town  of  Concord  when  the  act  was  in  force  in  relation  to  warning 
out  persons  to  prevent  their  gaining  a  settlement,  resided  there 
over  a  year,  and  thereby  gained  a  settlement  for  himself  and  fam- 
ily in  Concord.  In  1813  he  removed  to  Waterford,  and  there 
resided  over  a  year  without  being  warned  out.  By  this  residence 
he  gained  a  settlement  in  W^aterford,  and  lost  his  settlement  in 
Concord,  unless  he  was  prevented  by  a  previous  warning  in  Wa<» 
terford  ;  for  it  appears,  that  previous  to  his  going  to  Concord,  he 
had  resided  in  Waterford,  where  a  warning  issued  against  him  and 
his  wife,  which  was  served  on  him.  The  eflect  of  this  warning, 
if  regular,  not  only  prevented  his  gaining  a  settlement  in  Water- 
ford by  that  residence,  but  according  to  the  authority  of  the  case 
of  ira  vs.  Clarendon,  Bray.  180,  also  prevented  his  gaining  a 
settlement  in  the  same  town  by  any  subseqirent  residence,  while 
(hat  act  was  in  force.  In  1815,  Emerson  and  his  family  removed 
to  Bamet,  where  they  continued  until  June,  1827,  when  Emer-r 
son  died.     His  widow   and  |)is  children  have  since  resided  tli^re^ 
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calbdoiAl,  until  this  order  of  removal  was  made.    While  they  resided  io 

i<>,3;i.'      Barnet,  and  before  they  had  continued   there  a  year,  they  were 
Barnet  ~  ^B^^d  Out  of  Barntt ;  and  as  this  waruing  appears  to  be  regular 
_  »*  ,     and  unexceptionable,  they  acquired  no  settlement  by  that  rest- 
dence. 

The  question  in  this  case  is,  whether,  they  were  settled  in 
Concord  or  Waterford  ?  and  this  depends  wliolly  upon  the  suffi- 
ciency of  the  warning  made  by  the  town  of  Waterford. 

The  manner  of  serving  this  warning  is  described  by  the  con- 
stable in  bis  return,  and  is  as  follows :  "  By  leaving  a  true  and  at> 
tested  copy  of  the  same,  at  the  last  and  usual  place  of  abode  of  the 
within  named  John  S.  Emerson,  with  a  person  of  discretion,  re- 
siding therein,  with  my  return  hereon  tbereon  endorsed.''  As 
Abigail  Emerson  is  described  in  the  warning,  as  the  wife  of  the 
said  John  S.  Emerson,  if  the  service  is  good  so  as  to  prevent  him 
from  gaining  a  settlement,  it  of  coiurse  prevented  her ;  and  it  was 
unnecessary  to  make  any  service  upon  her,  although  she  was 
named  in  the  warning. 

But  there  is  an  objection  to  the  service  of  this  warning,  which 
the  Court  have  been  called  on  to  consider.  It  will  be  remem- 
bered that  these  warnings  were  to  be  served  in  the  same  manner 
as  is  provided  for  the  service  of  writs  of  summons. 

In  deciding  the  cases  which  have  arisen  under  the  act  in  rela- 
tion to  warnings,  courts  have  required  a  great  degree  of  accuracy 
in  the  proceedings  of  the  towns  and  their  respective  officers. 
This  has  resulted  in  a  measure  from  necessity,  and  not  altogether 
from  the  principle  which  is  admitted  and  recognised  of  their  be- 
ing no  equity  between  contending  towns. 

These  warnings  were  required  by  the  statute  to  prevent  persons 
from  gaining  a  settlement,  and  for  no  other  purpose ;  and  both  the 
form  of  the  warning  and  the  manner  of  service  were  pointed  out. 
They  were  not  processes  upon  which  any  after  proceedings  were 
to  be  had.  There  was  no  court  or  tribunal  to  which  they  were  to 
be  returned,  who  were  to  exercise  any  judicial  authority  ovei 
them,  or  authorize  any  amendments,  or  the  correction  of  any  er« 
rors,  which  may  have  intervened. 

The  warning  out  was  a  mere  act  or  ceremony  de$igned  for  a 
single  purpose.  Any  other  ceremony,  or  any  other  mode  of  ser- 
vice of  the  warning  might  have  been  prescribed.  But  when  this 
particular  mode  was  prescribed,  courts  in  judging  upon  it  could 
do  00  otherwise,  than  to  inquire  whether  it  had  been  followed. 
Hence  the  inquiry  has  not  been,  whether  the  town  bad  sufficiently 
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TnaDifested  tbeir  intention  not  to  receive  the  persons  warned^  as  in^-  Caledonia* 
4iabitant8  ;  whether  the  persons  can  be  presumed  to  have  had  no-      1832. 
lice  of  the  warning  ^  whether  a  want  of  regular  service  kmk  beea     Bturiet 
waived  or  cured  by  any  after  proceedings  ;  but  only  whether  the    ^  *"'  a 
statute  had  been  followed.      Hence   no  amendments  could  be 
made  in  the  warning,  service,of  certificates  of  recording  ;  and  none 
has  been  admitted  ;  but  the  whole  has  been  adjudicated  upon  as 
it  was  found  on  the  public  records  of  the  respective  towns.     If  a 
greater  strictness  has  apparently  been  required  in  relation  to  these 
warnings,  and  the  service  of  them,  than   is  usually   required  in 
other  processes,  and  the  returns  of  services  thereon,  it  is,  because 
in   other   processes  many   defects,  which  are  in  reality   depar- 
tures from  the  ]aw,are  cured  by  appearance,  or  may  be  by  amend- 
ment ;  and  on  that  account  defendants  have  not  thought  it  of  con- 
sequence to  notice  them  to  the  court,  as  they  could  be  easily  ob- 
viated by  amendment. 

The  defect  in  the  return  of  service  of  this  warning  is  one  of 
that  charactei".  Had  it  been  on  a  writ  of  summons,  it  would  not 
have  deserved  notice,  as  the  officer,  by  an  amendment  of  his  re- 
Curn,wouid  probably  have  made  it  conformable  to  the  statute.     - 

Having  nothing  to  guide  us  on  this  subject  but  the  statute,  we 
must  have  recourse  to  that ;  and  we  there  find  that  in  serving  writs 
of  summons,  it  is  required,  that  the  officer  serving  the  same  shaU 
deliver  to  the  defendant  a  true  and  attested  copy  of  the  writ,  with 
the  officer's  return  thereon,  or  leave  such  copy  at  the  house  of 
his,  her,  or  their,  usual  abode,  with  some  person  of  sufficient  dis- 
cretion resident  therein  :  and  the  manner  of  such  service  shall  bd 
particularly  expressed  in  the  return  made  by  the  officer. 

It  is  a  general  principle  in  relation  to  all  returns,  that  the  officer 
must  state  what  he  has  done,  so  that  it  can  be  determined  from 
his  return  whether  the  requisites  of  the  law  have  heed  complied 
with.  And,  inasmuch  as  the  return  \s  prima  facie  evidence  of  the 
facu  therein  stated,  it  should  afford  to  the  party  affected  by  it  an 
opportunity  to  traverse  it  directly,  or  to  sue  foi*  a  false  return. 

In  the  statute  in  question  great  care  was  taken  that  by  no  col- 
lusion or  fraud  officers  could  make  a  return  literally  true,  and  ap- 
parently in  conformity  to  the  statute,  and  yet,  the  defeodaot  have 
no  notice  of  the  suit.  This  was  rendered  necessary  by  the  fraadg 
which  had  been  practiced  under  the  former  statute,  by  perioos 
specially  deputised  at  the  request  of  the  plaintiff.  Under  a  former 
statute  it  was  only  required  that  writs  should  be  served  by  tUth- 
iog  a  copy  at  the  last  and  usual  place  of  abode  of  a  defendant.    I 
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CALKDottA,  recollect  bearing  a  case  investigated  where  a  judgement  was  re* 

Marchf  ,       **  i     •       /.  •        « 

1832.  covered  against  a  man  to  a  large  amount,  and  the  first  notice  he 
5^^^,  had  cjf  the  suit  was>  when  the  officer  called  to  levy  the  execution* 
''•  ,  On  examining  the  records  the  writ  appeared  to  have  been  regular- 
ly served,  and  it  was  not  until  after  much  investigation  that  it  was 
ascertained  that  copies  were  left  at  the  bouse  of  the  defendant, 
but  in  such  a  situation  that  it  was  designed  be  should  never  find 
them. 

As  the  officer  must  state  in  bis  return  the  manner  of  service,  so 
that  a  defendant  can  directly  deny  the  return,  if  it  is  not  true,  and 
if  it  is  true,  that  it  may  appear  the  defendant  had  regular  no- 
tice of  ihe  suit,  it  will  follow,  that  if  this  is  not  done,  the  return 
must  be  bad.  The  return  on  ibis  waroing  does  not  state  the 
name  of  the  person  with  whom  the  copy  was  left.  How  could  a 
defendant  deny  that  the  person  with  whom  the  copy  was  left  was- 
of  sufficient  discretion,  when  the  return  does  not  inform  him  with 
whom  such  copy  was  left  ?  How  can  it  be  ascertained  that  this 
warning  was  served  by  leaving  a  copy  with  a  person  of  suitable 
discretion  ?  How  can  that  assertion  contained  in  the  return  be 
denied,  and  met  with  proof?  And  again,  this  return  may  be  lit- 
terally  true,though  the  copy  was  left  with  a  child,  or  person  of  but 
very  litde  discretion.  The  officer  has  undertaken  to  judge  for 
himself  in  relation  to  the  person  with  whom  to  leave  tbe  copy,  and 
has  left  others,  who  may  be  aOected  by  bis  return,  no  means  of 
determining  whether  he  judged  correctly  or  not. 

The  case  of  Aeac/tn^  vs.  Rockingham,  2  ^ik.  272,  has  a  very 
strong  bearing  on  the  question  under  consideration.  Tlic  Court 
there  remarked,  that  it  was  a  material  part  of  the  statute,  that  the 
copy  should  be  left  with  a  person  of  sufficient  discretion,and  which 
if  not  done,  would  vitiate  the  set  vice  ;  buX  as  the  person  with 
whom  the  copy  was  left  was  named,  though  it  was  not  added,  that 
he  was  a  person  of  sufficient  discretion,  the  Court  were  inclined  to 
think  a  defendant  could  avail  himself  of  any  advantage  he  was 
entitled  to,  either  by  an  action  against  the  officer,  for  omitting  to 
perform  his  duty,  or  by  an  action  for  a  false  return,  and  that  no 
additional  burthen  was  cast  upon  the  party  in  making  the  proof. 

But  when  the  person  is  not  named,  no  action  can  be  sustained 
for  a  false  return.  And  unless  we  consider  it  the  duty  of  the  ol*- 
ficer  to  name  the  person,  for  omitting  which  he  would  be  liable 
to  an  action,  a  defendant  would  have  no  remedy  against  bim  when 
b9Aad  violated  the  spirit  of  the  law  in  every  essential  particular. 

The  case  of  Uo%«  vs.  Pterce,  decided   in  Franklin  couniv, 
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January,  1831,  recognizes  the  principle  on  which  the  decision  of  ^*Mf°**J'*» 
this  case  is  made,  very  fully.  1832. 

On  an  examination  of  the  statute,  and  on  a  review  of  the  decis-  Bamet 
ions  which  have  been  made  thereon,  we  are  of  opinion  ibat  the 
service  of  this  warning  was  defective,  inasmuch  as  the  constable 
has  not  stated  the  name  of  the  person  with  whom  he  left  the  copy, 
and  that  he  was  a  person  of  iuffictent  discretion,  and  has  not  giv- 
en any  means  by  wiuch  it  can  be  decided  whether  he  left  the 
copy  with  a  person  of  discretion. 

It  is  unnecessary  (or  us  to  decide  the  other  questions  whici)  have 
arisen  in  this  case,  as  to  the  effect  of  the  residence  of  the  pauper 
iu  Barnet,  while  under  coverture,  and  since,  though  we  are  in- 
clined to  the  opinion,  that  such  residence  did  not  give  her  a  set- 
tlement in  Barnet  under  the  statute  of  1817.  The  paupers  \yere 
unduly  removed  to  Concord^  as  they  acquired  a  settlement  in 
Waterford  subsequent  to  their  settlement  in  Concord.  This  will 
entitle  the  defendant  to  a  new  trial  if  he  so  elects. 

There  was  also  a  motion  to  quash  the  proceedings  in  this  case, 
which  the  Court  must  decide  upon,  as  the  town  of  Concord  may 
still  insist  upon  this  motion. 

The  four  first  exceptions  on  which  the  motion  is  founded  are 
not  considered  of  any  importance,  and  were  properly  decided  by 
the  county  court.     The  fifth  and  sixth  are  of  more  consequence. 

The  fifth  section  of  the  statute  of  1817  requires  that  a  true 
and  attested  copy  of  the  order  of  removal  should  be  left  with  one 
of  the  overseers  of  the  poor  of  the  town  to  which  the  removal  is 
made  within  thirty  days  after  making  the  order.'  This  copy 
should  correspond  with  the  original  in  every  substantial  part.  If 
there  is  an  omission  in  the  copy  which  wotdd  be  fatal,  if  it  were  in 
the  original  proceeding,  the  statute  has  not  been  complied  with. 
There  was  such  an  omission  in  tlie  copy  which  was  left  with  the 
overseers  of  the  poor  of  Concord,  and  they  might  have  consider- 
ed, that,  if  the  originorl  order  was  similar  to  the  copy,  it  was  defec- 
tive, and  on  that  account  have  neglected  to  take  an  appeal.  They 
may  here  insist  on  this  defect  in  the  copy  on  this  motion  to  quasfi. 

The  proceedings  were  also  irregular  in  removing  the  paupers 
before  the  day  given  them  by  the  court  to  remove  themselves. 
The  paupers  might  have  gone  out  of  the  state,  and  have  been  no 
further  chargeable  to  any  town.  The  constable  had  no  right  to 
remove  thetn  before  the  day  set  for  them  to  depart. 

These  proceedings  were  irregular  in  these  particulars,  and 
ought  to  have  been   quashed.     The  judgement   of  tin's   Court, 
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Calbdonia,  cberefore,  will  be,  ihai  the  judgement  of  the  CLounty  court  is  re^ 
1832.'      versed  ;  that  the  proceedings  be  quashed,  and  the  town  of  Corir' 
cord  recover  their  damages  and  cost,  unless  they  elect  to  take  a 
new  trial  upon  the  merits,  waiving  any  advantage  on  aecounfr  of 
these  irregularities. 


Barnet 
cs. 

Concord. 


ADmso:^, 

JanunrUj 

1833. 


.♦-*-^g^-^-*,. 


Caleb  Wright  vs.  Elisha  Ai^lrn. 

Wlierc  tlie  payee  ofa  promisory  note  received  from  one  of  the  signers  an  order  on  tf 
third  person  for  a  portion  of  Uie  note,  which  order^  if  accepted  and  paid,  was  agreed 
to  bejn  fuU  satisfaction  of  all  claims  against  such  signer  on  said  note,  and  the  payee 
was  to  look  to  the  other  signer  alone  for  the  residue,  —  it  was  held  in  an  action  af- 
terwards hroughl  by  the  payee  against  the  signer  from  whom  the  order  had  been 
received,  ihattJie  receiving  the  order,  as  above  mentioned,  was  not  a  valid  defence 
to  ihc  notion,  although  the  order  were  paid  by  the  drawee,  or  he  were  prevented 
from  paying  it  by  the  misconduct  of  tlie  plaintiff, 

This  was  an  action  on  note,  dated  August  20,  1823,  for  $34^ 
payable  in  cows  in  four  years   from  date,   signed  by  defendant 
and  Ira  Allen.     Plea,  general  issue.     On  trial  the  defendant  in- 
troduced evidence  lending  to  prove,  that  in  February,  1829,  the 
plaintiff  was  at  the  house  of  (he  defendant,  in  Salisbury,  with  the 
note  in  question,  and  that  he  then  and  there  verbally  agreed  wiih 
the  defendant,  that,  if  the  latter  would  draw  an  order  for  ten  dol- 
lars in  favor  of  the  plaintiff,  upon  one  Cady,  living  in  the  state  of 
New-York,  and  not  many  miles  from  the  plaintiff's  place  of  resi- 
dence, the  plainlif}  would  cause  said  order  to  be  immediately  pre- 
sented to^Cady  for  acceptance,  and  if  accepted  and  paid,  it  should 
be  in  fuU*of  all  claims  of  (he  plaintifi  against  the  defendant  on  said 
note  ;  and  that  plaintiff  would  execute  and  leave  with  Cady  a  dis- 
charge of  defendant  upon  said  note — the   plainiifl  reserving   the 
right  to  collect  the  balance  from  Ira  Allen,  the  other  signer,  and 
engaging  to  look  to  him  alone  lor  the  same  ; — that  the  defendant 
did  accordingly  draw  said  order  on  Cady,  which  the  plaintiff  re- 
ceived and  carried   away,  together  with   the  note.      Evidence 
was  also  given  tending  to  show  the  defendant's  ability  to  pay  said 
note,  and  that  Ira  Allen  was  understood  to   be  poor  ;  and  that 
defendant  insisted  it  was   the  proper   debt  of  Ira  Allen  to  pay. 
Evidence  was  also  given  to  show  that  defendant  had  eflects  in  (he 
hands  of  Cady  sufScient  to  answer  said  order;  that  the  plaintiff 
did  not  present  the  order  to  Cady   for  acceptance,  until  several 
months  after   he  received   it,  and  then   signified  to   Cady  his 
wish  that  it  might  not  be  accepted  ;  and  that  Cady   for  a  time 
be«?iiaicd,  and  rather  declined  to  accept  it.  saying  he  did  not  know 
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bow  accounts  stood  betweeh  bim  and  the  defendant— being  in- 
duced thereto  partly  by  tliis  suggestion  of  the  plaintiff — but  that  he 
soon  after  sent  word  to  the  plaintifi  that  he  would  accept  and  pay 
tbe  order;  but  it  was  not  again  presented.  Evidence  was  also 
given  tending  to  show,  that  shortly  before^this  action  was  com- 
menced, the  plaintifi  by  iiis  agent  ofiered  to  return,  and  tendered, 
the  order  to  the  defendant,who  refused  to  receive  it.  Whereupon 
tlie  defendant  contended,  and  requested  the  court  to  charge  the 
jury,  that  these  facts,  if  proved,  operated  to  discharge  the  defen- 
dant from  the  note,  and  entitled  him  to  a  verdict.  But  the  court 
instructed  the  jury,  that  the  facts  aforesaid,  however  well  estab- 
lished by  proof,  did  not  discharge  the  defendant,  nor  entitle  him  to 
a  verdict ;  but  that  the  jury  were  at  liberty ,ia  computing  the  dam- 
ages, to]deduct  the  amount  of  the  order  and  interest  thereon,  if  they 
found  that  Cady  had  funds  of  the  defendant  sufficient  to  pay  it — 
and  that  the  non  payment  of  it  had  been  caused  by  the  act  or  neg- 
lect of  the  plaintiff.  The  jury  returned  a  verdict  for  the  plaintifi, 
deducting  the  order  as  above  instructed. 

The  defendant  excepted  to  tbe  charge  of  ilie  court,  and  brought 
the  cause  to  this  Court  for  a  new  trial. 


Ai)Disoir« 

January t 
1832. 

Wright 

Allen. 


After  argument  by  counsel. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — The  question  iq  this  case  is,  whether  tbe  verbal 
agreement  of  the  plaintiff  to  accept  an  order  on  Cady  ibr  ten  dol- 
lars, should  be  in  full  of  his  claim  on  the  note  declared  on,  which 
was  for  a  larger  sum  ? 

To  give  it  this  eflect,  it  must  be  considered  either  as  an  accord 
and  satisfaction,  or  in  the  nature  of  a  release.  The  first  enquiry 
is,  can  the  agreement  and  the  subsequent  proceedings  bs  consid- 
ered as  an  accord  and  satisfaction,  as  the  defendant  contends  ? 
Upon  this  point  there  can  be  no  doubt.  The  very  terms  of  the 
agreement  exclude  'the  idea  of  the  order  being  received  in  satis- 
faction. A  satisfaction  received,  or  an  accord  and  satisfaction  ex- 
ecuted,  TVould  be  a  discharge  of  tlie  demand  itself,  and  would 
equally  avail  citlT^  of  the  signers  of  the  note;  whereas  no  such 
result  was  contemplated  or  intended  ;  moreover,  it  was  expressly 
agreed  that  it  shouldnot  so  operate. 

Without  enquiring,  therefore,  whether  the  agreement  has  been 
executed,  or  whether  the  order  has  been  accepted  and  paid  accor- 
ding to  the  terms  of  the  agreement,  or  whether,  if  the  payment 
and  acceptance  was  prevented  by  the  misconduct  of  the  plaintiff, 
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Addibon,   as  to  him,  it  should   be  considered  the  same  as  if  accepted  and 

Tsds!  '     paid,  or  whether  a  verbal  agreement  to  accept  a  less  sum  can,  in 

'AVri«hi"~  °"y  case,  be  insisted  on  as  a  satisfaction  even   though  it  has  been 

»*.        received  in  pursuance  of  such  agreement.     We  decide,  without 

any  hesitation,  that  here  was  no  accord  and  satisfaction,  which  can 

avail  the  defendant,  as  a  discharge  of  (he  note«     Neither  can  this 

agreement  be  considered    in  the   nature   of  a    release ;  as  an 

agreement,  not  to  sue  it,  was  void  for  want  of  consideration.'    A 

<:ovenant,  not  to  sue,  may,  in  some  cases,  operate  as  a  release ;  but 

•a  covenant  is  supposed  to  be  founded  on  a  consideration. 

On  both  grounds  taken  by  the  defendant,  we  think  he  must  fail, 
and  that  the  judgement  of  the  county  court  was  correct.  This 
question  was  decided  in  a  case  very  similar  to  the  one  under  con- 
sideration, Harrison  vs.  Close  and  Wilcox^  (2  Johns,  448.) 
It  was  held  in  that  case,  that  a  payment  by  one  of  two  joint  prom- 
issors  of  a  part  of  a  note,  and  an  agreement  by  the  payee,  that  in 
consideration  of  such  payment  he  would  not  call  on  him  for  the 
payment  of  the  note,  but  would  collect  the  residue  of  the  other 
promissor,  was  no  bar  to  a  suit  against  both  on  the  note,  but  that 
the  agreement  was  a  midum  pactum.  This  same  principle  was 
decided  in  the  case  of  5ee///  and  others  vs.  Spencer,  (2  Vt.  Rep, 
338,)  a  case  very  analogous  to  the  present. 
The  judgement  of  the  county  court,  must,  therefore,  be  affirmed. 

Woodbridge  ^  Bradley^  for  plaintiff*. 

Doolittle  ^  BrlggSy  for  defendant. 


•^-v^iS^^^- 


•Wa^hingtow  Town  of  Barrg  vs.  Town  of  Morristown. 

Marchf 
1832. 

Whoro  a  constable  in  liia  return  on   a  warning-out  prucesH  stated  he  hadtereecf  the 

same  by  leaHng  a  true  and  attested  copy  at  tfie  dwellitig-house  of  the  person  named 

in  the  process,  without  stating  with  whom,  or  in  what  situation,  be  left  the  copy,— 

itwaa  held  that  the  warning  was  insufTicient. 

Where  the  orerseers  of  the  poor  of  the  town  of  B,  under  the  supposition  that  certaia 
puuperd  residing  in  the  town  of  M,  had  a  legal  settlement  in  H,  supported  the  pait- 
pers  for  a  time  in  M,  and  afterwards  carried  them  toB,  and  supported  them  therefor 
a  longtime, — it  was  held  that  these  proceedings  of  the  overseers  of  B,  though  legal 
evidence,  were  not  conclusive  that  the  paupers  were  legally  settled  in  B. 

And  although  in  such  case  the  overseers  be  empowered  by  the  town  to  use  their  dis* 
cretion  with  regard  lo  the  paupers,  they  cannot  by  such  proceedings  change  tha 
place  of  settlement  of  the  paupers. 

To  make  an  order  of  removal  of  a  pauper  conclusive  between  the  towns  who  are  par- 
tics  thereto,  and  aUo  as  to  all  others,  it  must  be  perfected  by  giving  the  notice  re- 
quired by  the  statute,  that  i.s,  by  leaving  a  true  and  attested  copy  within  thirty  days 
after  the  order  of  removal  is  made  ;  and  this  notice  cannot  be  waived,  so  as  to  affect 
4h«  settlement  of  the  pauper,  by  any  agreement  6f  the  overseers  of  tlit  town  eoti* 
tied  to  rtoeive  it 
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This  was  an  appeal  from  an  order  of  two  justices  of  tlio  corni-WASBmaToir 
Xy  of  Washington  for  ihe  removal  of  Thomas  Brigham,  Sally  Brig-       ic35. 
ham,  his  wife,  and  Lucy  L.  Brighnni,  iheir  daughter,  from  Bar-      p~^ 
re  to  Morristown.     Plea,  that  the  paupers  were  unduly  removed,        *;*• 
because  their  last  legal  settlement  was  not  in  Morrisioion.     Up- 
on which  issue  was  joined.     On  the  trial  it  was  admitted   by  the 
parties,  that  the  paupers   removed  to  Morrutown   in  1814,  and 
resided  there  till  about  the  first  of  January,  A.  D.  1824 — and  that 
previous  to  their  so  going  to  reside  in  Morristowriy  their  legal  set- 
tlement was  in  Barre.     The  defendants  then  offered  in  evidence 
the   record  of  a  warning   relating  to  these    patipers   and  several 
other  persons,  issued  by  the  selectmen  of  ./if  orn^/otrn,  dated  De- 
cember 23d,  and  served  and  recorded  December  30, 1814;  to 
which  the  plaintiffs  objected  for  the  insufficiency  of  the  officer's  re- 
turn thereon,  which  was  as  follows : 

State  of  Vermont y  >  Jfiorm^otcn,  December  30th,  1814.     By 
Orleans  County,  ss.  )  virtue  of  the  within  summons  I  served  the 

same  by  leaving  a  true  and  attested  copy  at  the  dwelling  house  of 
the  wifhin  named  Thomas  Brigliam  with  my  return  thereon  en- 
dorsed. Attest,  Jona.  Cooke,  Constable. 

The  record  was  accordingly  rejected  by  the  court.  The  de- 
fendants then  gave  in  evidence  an  order  of  two  justices  of  the 
county  of  Orleans,  dated  December  25,  1823,  for  the  removal  of 
the  paupers  from  Morrisioxoa  to  Barre,  with  the  complaint,  pro- 
cess, and  proceedings  connected  therewith.  It  was  not  shown,  nor 
pretended,  that  any  copy  of  this  order  was  delivered  to  any  of  the 
overseers  o(  Barre,  nor  that  the  order  was  executed  by  a  removal 
of  the  paupers  under  it ;  but  in  aid  of  said  order,  and  with  a  view 
to  make  it  conclusive  upon  the  question  of  settlement,  the  defen- 
dants offered  parol  evidence  to  prove  the  following  facts  :  That 
for  a  considerable  time  previous  to  the  making  of  said  order  the 
overseers,  as  well  oi  Barre  as  Morristown,  supposed  the  settle- 
ment of  the  paupers  was  in  Barre,  and  that  communications  pas- 
sed between  them  upon  that  supposition ;  that  in  June,  A.  D. 
1823,  the  overseers  of  Barre  went  to  Morristowiixo  look  to  the 
situation  of  the  patipers;  and  finding  them  sick  and  unable  to  be 
removed  at  that  lime,  they  requested  the  overseers  q[  Morru- 
town to  provide  for  them,  and  promised  to  pay  the  expences  ; — 
that  in  July,  1823,  the  subject  of  said  paupers  was  referred  by 
Barre  to  the  discretion  of  their  select-men,  being  also  the  over- 
seers, as  by  a  vote  of  said  town,  passed  February  12th,  1823,  offer- 
ed in  evidence  J  that  immediately  after  the  order  was  made,  onq 
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WABHiNGToNof  thc  justiccs  wrote  to  the  overseers  otBarre^  iDforming  tbem  of 
uyiy}.'      the  order;  that  in  consequence  of  that  inrormation,  the  overseers 


ftforri'lown. 


■j^^  of  Barrtj  about  the  1st  of  January,  A.  D.  1824,  went  to  Moms- 
vs.  town,  when  they  had  full  notice  of  the  order  and  previous  pro- 
ceedings, and  requested  that  the  order  might  be  no  further  prose- 
cuted, declaring  their  full  conviction  that  the  paupers  belonged  to 
Barre  ; — that  they  therefore  paid  to  the  overseers  of  MorrUiovm 
the  costs  which  had  accrued  in  the  proceedings — being  about 
$10,00 — and  carried  the  paupers  to  Barre,  where  they  were  sup- 
ported by  the  town  as  paupers  until  the  present  order  and  remov- 
al were  made.  To  the  admission  of  this  evidence,  the  plaintiffs 
objected,  and  the  same  being  rejected  by  the  court,  a  verdict  was 
returned  for  the  plaintiffs.  To  these  decisions  of  the  court  the 
defendants  excepted,  and  the  case  was  reserved  for  the  opinion  of 
this  Court. 

The  counsel  for  the  defendants  contended,  that  the  previous 
order  of  removal  from  Morristown,  under  the  circumstances  of 
the  case,  was  conclusive  upon  the  town  ot  Barre. 

1.  That  no   undue  advantage  might  be  taken  of  the  town  to 
which  a  pauper  should  be  ordered  to  remove,  the  5th  section  of 
the  act  of  1817,  (Stat.  383, j  provides,  "  that  whenever  any  or- 
der of  removal  shall  be  made,  be,  an  attested  copy  of  such  order 
shall  be  left  with  some  one  of  the  overseers  of  the  poor  of  the  town 
to  which  said  pauper  shall  be  ordered  to   removf^,  within   thirty 
days  after  the  making  of  such  order."     The  principle  object  of 
this  section  of  the  statute  is  to  give  seasonable  notice  of  such  or- 
d'^r  to  the  town  to  which  a  pauper  is  ordered  to  remove,  that  if 
the  overseers  of  the  poor  of  such  town  should  feel  themselves  ag- 
grieved by  such  order,  they  might  take  their  appeal  to  the  next 
county  court,  as  is  provided  by  the  6th  section  of  the  act  of  1797, 
(Stat.  211.)      But   notwithstanding  the  positive   words  oi   this 
statute,  it  was  decided  in  the  case  of  Bradford  vs.    Corinth,  (I 
Aikens, 290,)  that  if  the  appeal  was  entered  within  the  thirty  days, 
no  exceptions   could  be  taken  by  the   appellants,  on  account  of 
the  neglect  of  the  appellees  to   give  stich  notice  :  and  (he   court 
would  presume  notice  to  be 'given,  or  that  claim  to  the  notice  was 
waived  by  the  party  appealing.     And  again,  in  the  case,  Stamford 
vs.  fVhiiinsiham,  (2  Athens,  183,)  Skinner,  C.  J.,  said,  ^Mtbas 
been  repeatedly  decided  by  this  Court,  if  the  appeal  is  taken  with- 
in the  thirty  days,  (the  time  limited  for  giving  notice,)  a  compli- 
ance with  that  requisition  of  the  statute  is   unnecessary.     By  ta- 
king the  appeal  within  the  time  the  appellant  waives  the  notice.'* 


OP  THE  STATE  OF  VERMONT.  677 

In  these  cases  the  Court  decided,  that  a  town  might  waive  theirWASHxii»Ttt:f 
right  to  strict  notice,  by  copy  of  the  order,  as  is  provided  by  statute,      j833.' 
and  still  be  bound  by  the  order.     The  evidence  oflered  by  the      ^^ 
appellants  on  this  point  in  their  case,  and  excluded  by  the  court,        F'* 
went  no  further  than  to  show  an  express  waiver  of  the  notice  re- 
quired to  be  given  by  the  5th  section  of  the  act  of  1817w 

2.  This  notice  being  given  exclusively  for  the  benefit  of  the 
town,  taking  the  appeal,  it  is  most  clear,  that  such  town  roay>waive 
4heir  right  to  such  notice  ;  and  this  waiver  may  be  not  only  ex- 
prentd^  but  implied^  from  the  acts  of  the  parties. — Bradford  vs. 
Corinth^  1  Jiikensi  290  ;  Stamford  vs.  fVhUingkami2%d.  188; 
Pari$  vs.  Hiramf  12  Mass,  262  ;  Embden  vs.  Augusta^  id.  307. 
In  Connecticut,  wbere,by  a  provision  of  their  statute,it  was  neces- 
sary for  one  town,  before  they  could  maintain  an  action  against 
unother  town  for  expenses  incurred  for  tlie  support  of  a  pauper,  to 
present  a  statement  of  such  expenses  to  such  town,  and  demand 
payment — but  the  statute  does  not  declare  that  such  statement 
shall  be  in  writing— Ho5f»er,  Ch.  J.,  in  delivering  the  opinion  of 
the  court  in  JV'ewton  vs.  Danhury^  ("3  Conn*  553-8  J  said,  if  the 
law  had  required  the  exhibition  of  notice,  and  demand  to  be  in 
writing,  my  opinion  on  this  point  would  not  be  varied  c  the  rule  re- 
quiring notice  is  founded  in  good  reason,  and  was  introduced  for 
<the  defendant's  benefit.  The  defendant  as  a  consequence  may 
always  wai^e  the  privilege  on  the  established  principle,  lhaf,^t/t»- 
quis  potest  renunciarejttri  pro  se  iniroducto.  The  watver  may 
be  expressed  or  implied  ;  and  as  the  select  men  of  Danbury,  the 
agents  of  the  town,  and  vested  with  full  power  on  this  subject,  ex- 
plicitly declared,  on  the  demand  made  by  the  plaintifis,  **  that 
Sally  was  not  the  wife  of  Adam  S.  Clark,  and  Danbury  was  not 
bonnd  to  support  her,"  they  placed  their  defence  on  thu  ground^ 
and  impliedly  waived  particular  notice.  The  same  doctrine  Is 
also  held  in  Strafford  vs.  Fairfield ,  3  Conn.  588.  The  princi- 
ple that  a  party  may  waive  a  right  created  by  law  for  his  exclu*- 
sive  benefit  is  clearly  established  as  relates  to  bills  of  exchange  and 
promissory  notes.  ^  It  is  a  settled  rule,  that  though  an  endorser 
tias  not  had  regular  notice  of  non-payment  by  the  drawee,  yet,  if 
with  a  knowledge  of  that  fact,  he  makes  a  subsec|uent  promise  to 
pay,  it  h  a  waiver  of  the  want  of  due  notice. "-^jDur^ee  vs.  Dtn- 
nison^  5  J.  A.  248..  "  The  endorser  of  a  note  waives  the  notice 
to  wliich  be  is  entitled,  by  promising  payment,  when  notice  of  non- 
payment is  given  him  at  an  earlier  hour  of  the  day,  than  the  law 
requires." — Sedjf  vs.  Biibee^  2  Ft.  Rep.  105.     And  the  lao* 
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^AvatwoTongi^zge  made  use  of  by  tt)6  Court  in  ihe  decision  of  thai  case,  may- 
is^  '     well  be  applied  to  ihi$f  when  ihey  say,  "this  pro«rfse  under  all  ks 
^^^       circumstances  was  more  than  a  watrer  of  further  'notice.     It  was 
UorHs't        calctilated  to  prevent  the  same ;  for  ihe  plaintiff  migfaf  well  rest  sa- 
tisfied after  this  promise  from  the  defendant."     So  when  the  ser- 
vice of  a  writ  is  irreguiari  by  being  served  out  of,  artd  beyond, 
the  borders  of  the  county,  to  the  sheriff  of  which  it  was  directed, 
but  defendant  on  receiving  notice  of  dechiration  says,  "  It  is  all 
right,  I  will  call  and  settle  the  debt  and  costs/'  the  irregntarity  is 
waived.— XfOyrf  vs.    Hankyard,     ]  7    Com.  Law  Rep.   259  ; 
Itawes  vs.  Knight,  8  do.  270 ;  2  Chiity's  R^.  2d6,  240. 

3.  An  order  of  removal  duly  made,  and  notice  given  wiihio 
thirty  days,  unappealed  from  by  the  town  to  which  a  pauper  sbaS 
be  ordered  to  remove  before  the  next  county  court,  is  conclusive 
between  said  towns  as  to  the  settlement  of  such  pauper. — Straf- 
ford vs.  Hartlandj  2  F't.  Rep.  565  ;  Hartlnnd  vs.  WiUiawutoumj 
1  Jlikeiis,  241 ;  2  Johns.  Rep.  105.  In  England  an  order  of 
removal,  unappealed  from,  has  the  same  effect  as  the  affirmance 
of  the  order  by  the  court  appealed  to.  It  is  conclusive  to  all  per<- 
sons.— i6.  241-51  ;  Siockham  vs.  Fiadon,  2  Salk.  489  ;  6  T. 
R.  615.  It  has  been  decided  that  a  notice,  which,  if  answered 
or  particularly  objected  to,  wotild  be  insufficient,  may  become 
sufficient  by  an  acceptance  of  it, 'by  the  other  party. — Pans  vs* 
Hiranif  12  Mass.  262.  The  evidence  offered  by  tb#  appellants 
in  this  case,  and  rejected  by  the  court,  went  to  show  actual  notice 
of  the  order  of  removal  from  Morristownf  given  to  the  overseers 
of  the  poor  of  Barre,  by  a  written  communicaiion  from,  one  of 
the  justices  making  the  order  to  them  ;  and  further,  to  show,  tbak 
Barre  accepted  the  order  of  removal,  and  waived  all  objections 
for  the  want  of  that  notice,  by  actually  taking  charge  of  the  pau- 
pers, removing  them  from  Morrxstown,  and  supporting  them  six 
years.  When  Barre  took  under  their  charge,  and  removed  from 
Morristown^  the  paupers  in  tUs  case,  and  paid  the  costs  which  had 
accrued  to  that  time,  Morristown  had  accomplished  all  tliey 
sought  to,  and  giving  the  notice  after  the  acceptance  by  Barre  oi 
the  paupers,  end  their  special  request  to  have  no  further  proceed-^ 
ings  had,  would  only  have  made  additional  cost  for  Barre  to  pay, 
without  eifeciing  any  object  contemplated  by  the  statute  ;  and  it 
is  now  too  late  lor  Barre  to  object  for  want  of  such  notice,  after 
having  full  notice,  and  the  written  forms  dispensed  with  only  at 
their  special  request.  Lord  Coke  says,  "  the  reason  of  a  law  is 
its  soul ;  change  the  reason,  and  the  law  is  changed."  And  again, 
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"  No  one  g^ns  ao  edvantage  from  bis  own  deceit.''     Let  us  zp-V^^nrnwaTQw 
ply  these  maxims  to  the  case  at  bar.     The  provision  of  the  stat-      1832. ' 
u(e  directing  ii  copy  to  be  left,  &c.,  ww  intended  for  the  benefit      "^^ 
of  BarrCf  that  ibey  might  have  full  knowledge  of  the  proceedings  ..    ^'^' 
bad|  and,  if  dissatisfied,  take  an  appeal.     Barre  having  received 
ihis  knowledge  so  that  they  might  have  taken  their  appeal,   and 
having  acquiesced  in  the  justice  of  sucii  order,  and  requested  that 
t)o  further  proceedings  should  be  had,  the  reason  for  leaving  the 
copy  was  obviated,  and  Barre^  after  having  acquiesced  in  such  or- 
der for  six  years,  should  not  now  be  permitted  to  take  advantage 
of  their  own  wrong, 

4.  The  overseers  of  the  poor  of  a  town,  are  the  agents  of  such 
town,  and  their  acts  and  admissions,  while  executing  their  agen- 
•cy,  will  be  binding  on,  and  mny  be  proved  as  evidence  against, 
such  town. — Burlington  vs.  Calais,  i  V^t.  Rep.  285;  Washings 
ion  vs.  Risings  Bray.  Rep.  188. 

TAe  counsel  Jor  the  plaintiffsy  contra. —  Isi.  The  record  of  ihe 
%i'arning  was  properly  excluded.  It  is  defective,  the  offi- 
cer's return  not  showing  in  what  situation  the  copy  was  left,  which 
is  required  to  appear  by  the  statute. — Bray.  R.  183,  no.  10; 
2  Aik.  272.  Nor  can  the  officer  amend  hi?  returtf? — 2  Jlik.  R. 
272;  7  Mass.  383  ;  8  do.  240;  7  do.  242, 

3nd.  Are  the  appellees  concluded  by  the  order  of  December 
25ib,  1823'?  We  answer, — Firstly.  No  legal  notice  of  the  or- 
der of  removal  was  given.  Tt  was  not  such  notice  as  rendered  it 
necessary,  or  enabled  ^he  appellees,  to  appeal. — 1  ^ik.  R,  290. 
When  a  particular  form  of  notice  is  prescribed  by  statute,  it  must 
be  strictly  pursued,  and  a  defective  notice  is  not  cured  or  waived 
by  any  appearance  of  the  party. —  Cowpcr,  26;  Commonwealth 
vs.  Shelden,  3  Mass.  R.  188.  So  nothing  will  amount  to  a  no- 
lice  in  writing  to  make  a  settlement  under  the  3  and  4  fF.  §•  M. 
•c.  1 1,  that  is  not  specified  in  that  act. — 2  Salk.  475.  The  town 
that  calls  on  another  town  for  the  removal  of  a  pauper,  ought  to 
he  able  to  prove  that  the  notice  required  by  the  statute,  was 
actually  delivered. — 16  Mass,  R.  1 10.  In  the  case  of  Dt/r- 
ton  vs.  Hinsdale,  (6  Mass.  R.  501,j  it  was  held,  that  notice  from 
one  town  to  another,  to  obtain  the  removal  of  a  pauper,  or  the  re- 
imbursement of  the  expenses  of  a  pauper's  support,  must  be  in  wri- 
ting, and  the  town  is  not  concluded  if  parol  notice  is  given  to  Its 
agent,  and  he  makes  no  objection  on  this  account.  Our  statute 
is  imperative,  that  a  copy  of  the  warrant  (Stat.  370.  s.  2)  and  a 
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WAfHiMoToHcopy  of  the  order  of  removal,  (Stat.  383,  #.  6,j  shall  be  leftwitb 
1832.'     some  one  of  the  overseers  of  the  poor  of  the  towa  to  \ehich  the 
Barro"^  pauper  is  removed.     In  Hartland  vs.  WiUtanutown.  (\  Jtik.  JR^ 
MorHstown  ^^^*)  It  was  said  by  Skinner,  C.  J.,  that  previous  to  the  passing 
of  the  act  of  November  4ih,  1817,  notice  m  any  other  way,  thao 
by  leaving  a  copy  of  the  warrant,  would  not  be  good.  *  The  parol 
evidence  there  offered  to  show  notice  to  the  appellees  of  tiie  or-' 
der  of  removal,  was  properly  excluded ;  and  without  legal'  notice 
of  this  fact,  the  town  is  not  estopped  from  questioning  the  senie- 
ment  of  the  paupers.     Had  the  order  in  question  never  been  exe*^ 
cuted,  nor  a  copy  of  it  lodged  with  one  of  the  appellees,  which 
the  case  shows  was  not  done  in  this  case,  it  wobid  not  be  urged 
that  we  are  concluded  by  the  order,  bad  not  the  appellees  remov- 
ed the  paupers  to  Barre.     This  brings  us  to  the  question,  is  Barre 
bound  by  these  acts  of  her  overseers  ?  and  can  overseers  of  the 
poor,  vir^tt^e  o/^u,  waive  the  execution  of  an  order  of  removal, 
and  the  notice  required  to  be  given  by  the  statute,  so  as  to  con- 
clude their  town  by  any  thing  short  of  an  appeal  from  the  order  ? 
Overseers  of  the  poor  are  special  agents,  with  special  powers, 
which  are  strictly  confined  within  the  acts  conferring  the  power*. 
(D,  Chip.  Q.  83,  461,  n.)  and  their  acts  are  no  further  binding 
upon  the  town  than  as  they  are  done  in  pursuance  of  the  statute. — 
1  Johns.  R.  100  ;  2  Cranch  166.     By  our  statute  they  are  vested 
with  cej'tain  special  powers,  among  which  is  that  of  appealing  froqa 
an  order  of  removal  made  and  executed  according  to  the  provisions 
of  the  sxtaiMe.-^Stat.  371  ,s.  6.     But  they  are  nowhere  authorized 
to  waive  any  of  the  provisions  of  the  statute.     Suppose  an  order  of 
removal  was  made  by  one  magistrate  by  the  consent  of  the  overseers 
of  the  poor  of  the  town  sought  to  be  charged  by  the  order,  they 
agreeing  to  waive  the  requirement  of  the  statute  which  requires  the 
order  to  be  made  by  two  magistrates.     Would  the  town  be  bound 
by  such  an  agreement  ?     No.     But  why  not ;  because  they  ex- 
ceeded  their  authority.     But  have  they  not  as  much  power  to 
waive  this  provision  of  the  statute,  as  the  one  which  requires  the 
order  to  be  executed,  and  a  copy  of  the  warrant  and  order  ot  re- 
moval to  be  delivered  ?     And  will  not  the  |x>wer  claimed  for  over-, 
seers  of  the  poor,  by  the  appellants,  authorize  them  to  submit  to 
arbitrament  a  question  regarding  the  settlement  of  a  pauper;  and 
thus  bind  the   town  ?     But  this  power  was   expressly  denied  to 
them   in    Griswold  vs.  J^orth-Stoningtonj   (5    Con,  JR.    367.^ 
So    in    Leavenworth  vs.    Kingsbury^    (2   DayU   R.    323,j    it 
yvas  held,  that  selectmen  could  not  make  on  accord  regarding  the 
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claims  of  the  town.     And  in  Spencer  vs.  Overton,  (\  Day*e  R.  ^^"7*'' 
183^  it  was  decided,  that  they  could  not  make  admissions  which       1832. 
would  bind  the  town.     It  is  true,  that  it  has  frequently  been  inti-      sarr* 
mated  by  this  Court,  that  when  an  appeal  is  taken  from  an  order  of  Mp^o^^ 
removal  within  the  thirty  days,  a  neglect  to  leave  a  copy  of  the  or- 
der is  not  an  objection,  which  can  be  taken  advantage  of.     But  it 
is  to  be  observed,  in  all  these  cases  a  copy  of  the  warraut  was  left< 
And  when  the  appeal  is  thus  taken,  the  very  thing  is  done,  for 
which  a  copy  is  required  to  be  delivered ;  and  the  court  will  pre* 
sume  that  a  copy  wa*8  duly  left.     This  was  the  ground  of  the  opio*» 
ion  of  the  Court  in  Bedford  vs.  Corinth,  (I  Aik.  R.  290.)  So  in 
Burlington  vs.  Calais,  {i  Vi,R,  385,^  it  was  ruled,  that  tbead-^ 
missions  ofan  overseer  of  the  poor  and  agent  of  a  town,  that  due 
notice  had  been  received,  made  while  executing  his  agency,  might 
be  proved  as  evidence  against  the  town*     In  that  case  the  notice 
required  by  the  statute  had  been  given,  and  the  agent's  admission 
went  merely  as  to  the  receipt  of  it,  not  that  he  had  waived  notice. 
So  it  has  been  held  in  Massachusetts,  that  a  defective  notice  may 
be  waived.     This  however  is  a  defect  in  form  which  may  be  waiv- 
ed by  a  provision  of  the  statute  of  that  state.     But  it  it  believed  to 
be  otherwise  in  matter§  of  substance.     But, 

Secondly.  Admitting  that  the  acts  of  the  overseers  of  the  poor 
of  Barre  are  the  acts  of  the  town ;  yet  the  appellees  Are  not  estopped 
from  questioning  the  settlement  of  the  paupers.  The  settlement  of 
the  paupers  is  fixed  and  determined  by  the  operation  of  law,  and  not 
by  the  agreement  of  towns.  Therefore,all  the  requisitioni^f  the  stat- 
ute, which  require  notice  by  copy  of  a  warrant  and  order,  must  be 
strictly  pursued  in  order  to  estop  the  town  to  which  the  removal  is 
made.  Thus,  when  land  is  set  offon  execution,our  statute,  and  that 
*of  Connecticut,  requires  the  land  to  be  appraised  by  three  freehol- 
ders of  the  town  in  which  the  land  lies.  It  would  seem  reasonable 
that  the  creditor  and  the  debtor  might  waive  this  requisition  of  the 
statute,  and  agree  upon  appraisers  who  resided  out  of  the  town. 
But  iruChapman  vs.  Oriffm,  (I  Root,  )96  ;)  and  laMetcalfys. 
CHllet,  (5  Con.  ll.  400,)  it  was  held  otherwise,  on  the  ground  that 
the  title  is  transferred  by  operation  of  law,  and  that  none  of  the  ^ 
provisions  of  the  statute  can  be  waived.  So  an  agreement  made 
between  two  towns  that  a  pauper's  settlement  is  in  one  of  them, 
does  not  affect  his  setdement,  and  neither  town  is  concluded. — 
4  Mau.  R,  281 ;  15  do.  261  ;  8  Salk.  253.     We  answer 

Thirdly.    That  it  is  true  that  an  order  of  removal  duly  exe- 
cuted, and  either  confirmed  or  unappealed  from,  is,  according  to 
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^^'"cA^*'  the  English  law,  an  adjudication  in  rem^  and  tbereiore  final. — 3 
iSL '  Siark.  Ev.  1328  ;  2  Salk.  468,  524,  527.  Stress  is  laid  on  the 
Borro  Order  being  duly  executed.  But  in  the  case  at  bar,  the  ordex' 
Mnrr'tstowtt^  was  never  executed,  and  it  is  to  be  regarded  as  abandoned  by  the 
appellants.  They  at  the  request  of  the  appellees  desisted  from 
proceeding  with  their  order ;  and  it  seems  that  both  parties  treat- 
ed it  as  a  nullity,  as  the  paupers  were  removed  to  Barre  by  the 
appellees,  and  not  under  tlie  order.  Had  the  appellants  intended 
to  rely  upon  the  order  as  determioing  the  settlement  of  the  pau- 
pers, they  should,  and  in  all  probability  would,  have  delivered  to 
the  appellees  a  copy  of  tlie  order  as  required  by  the  dihsec,  ofibe 
ace  of  November,  1817.  In  Leicesier  vs.  Rehoboth^  (4  Mass, 
R.  180,)  where  it  was  contended,  that  the  defendant  town  was 
estopped  from  questioning  the  settlement  of  a  pauper,  Parsons, 
C  J.,  said,  '*  estoppels  are  not  to  be  favoured,  because  the  truth 
may  be  excluded.  And  no  party  ought  to  be  precluded  from 
making  a  defence  according  to  the  truth  of  his  own  case,  unless  in 
consequence  of  some  positive  and  unequivocal  principle  of  law." 
So  in  this  case,  the  Court  will  not  hold  the  appellees  estopped,  un- 
less they  ar«  compelled  so  to  do  by  some  rigid  rule  of  law. 

3d.  At  the  trial  at  the  county  court,  rduch  stress  was  laid  on 
the  circumstance,  that  the  fown  of  Barre  had,  for  several  years, 
supported  the  paupers,  and  treated  them  as  being  their  poor. 
But  the  appellants  ought  not  to  complain  of  this,  for  they  are  ben- 
e6tted,  rather  than  injured,  by  it;  nor  are  the  appellees  afiected 
by  it  as  f^gards  the  present  question.  In  Rex  vs«  Wooton  St. 
Lawrence,  {Bur.  S.  C.  581,j  the  parish  officers  gave  a  certifi- 
cate which  did  not  strictly  pursue  the  certificate  act  of  8  Si  9,  /F. 
HI,  c.  30,  *.  1,  to  the  parish  officers  of  Jlf  *  *  *  *,  acknowl- 
edging tho  settlement  of  the  paupers  to  be  in  their  parish.  Tha 
paupers  afterwards  returned  to  Wooton  St  Lawrence,  where  ihey 
were  relieved  until  the  making  the  order  of  removal  to  M  *  *  *  *- 
It  was  objected  on  appeal  from  this  order,  that  the  removing 
parish  having  so  long  relieved  the  paupers  and  submitted  to 
ihe  certificate,  that  it  was  concluded  from  contesting  the  settle- 
ment, and  tliat  the  parish  ought  to  be  bound  by  the  acts  of  its 
Dverseers.  But  the  court  held  otherwise ;  and  Lord  Mansjidd 
added,  '^  k  is  no  consequence,  that  because  parish  officers  may 
bind  their  parish  in  some  things,  therefore,  they  may  in  all."  In 
Rex  vs.  Chilvers  Colton,  (%  TermR.  178,)  it  was  held,  Kit  do 
not  distinctly  appear  on  an  order  of  removal,  that  the  justices  who 
made  it  had  jurisdiction,  it  is  a  nulliiy,  and  the  parish  to  which  it  is 
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fi»rectei],  ihay  atany  distance  of  lime  ol>j€ci  to  it,  though  th«y  Washikgto 
never  appealed  against  it,  ahboagh  they  bav«  acted  under  it  twen-       1833.* 


^1- 


V  y^a«-  Barre 


WiJuuiAMB,  J.,  delivered  the  oipinion  of  the  Court. — From  the 
facts  which  are  stated  in  this  case  the  following  questions  arise. 

1st.  Whether  the  warning  to  Brigbain  and  his  wife,  made  by 
the  saleci^men  of  Morristown^  a  copy  of  which  was  offered  in 
evidence,  and  rejected,  prevented  the  paupers  from  gaining  a  set- 
tlement in  Morristown, 

2ad.  Whether  tb^  proceedings  of  the  overseers  of  the  poor  of 
Barre^  in  taking  the  paupers  from  Morristown^  and  supporting 
ihem  in  Barre^  are  conclusive  evidence  of  their  being  settled  in 
Barre, 

?d.  Whether  the  order  made  by  the  justices  of  the  peace  of 
Orleans  county,  in  December,  A.  D.  1 823,  in  connection  with  the 
other  proceedings  of  the  overseers  of  the  poor  of  Barre,  are  con- 
clusive evidence,  thai  the  settlement  of  the  paupers  was  in  Barre. 
This  last  is  the  most  important  question  iu  the  case,  and  the  only 
one  on  which  the  Court  have  had  any  doubts. 

On  the  first  question  it  will  be  only  necessary  to  remark,  that 
we  cannot  give  to  the  warning  the  efTect  to  prevent  the  paupers 
from  gaining  a  settlement  in  Morruiown^  wiihout'overiurning  the 
numerous  decisions  which  have  been  made  on  this  subject,  and 
without  dispensing  with  the  requisitions  of  the  statute.  The  return 
does  not  state  with  whom,  or  where,  in  the  house,  the  copy  was 
left,  and  is  manifestly  bad,  either  as  a  return  on  a  writ  of  sum« 
mons,  or  on  a  warning  under  ^he  statute  then  in  force. 

On  the  second  question  it  will  be  sudlcient  to  remark,  that  the 
proceedings  of  the  overseers  of  the  poor  of  Barre  may  be  legal 
evidence,  and,  as  such,  may  affect  the  interest  of  the  town  ;  but 
are  not  conclusive :  they  are  to  be  considered  in  connection  with 
the  other  evidence,  which  may  be  produced.  In  like  manner,  re- 
lieving the  pauper  in  Morristoiont  or  taking  him  home  when  noti- 
fied that  he  and  his  family  were  becoming  chargeable,  and  sup- 
porting and  maintaining  them,  for  a  long  time,  was  evidence,  that 
the  pauper  was  settled  in  the  town  relieving.  But  if  this  was 
dooe  under  a  mistake,  as  to  the  facts,  or  as  to  the  law,and  if  it  can 
be  shown  that  the  seiilement  of  tbe  pauper  was  not  in  the  town 
whose  overseers  Iiave  supported  him  ;  such  proceedings  are  not, 
and  ought  not  to  be,  conclusive  upon  the  question  of  settlement. 
It  may  be  further  remarked,  that  it   is  not   stated  in  this   case, 
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WAtaiRaToN,  that  the  overseers  of  the  poor  of  Bdrrt  'actually  did  relieve  ibe 
1832. '      paupers  while  residing  in  Mmriatown, 

^J^!^  Since  the   argument  the  case  has  been  amended  by  adding  a 

„  V'  vote  of  the  town  of  Barre,  passed  inJuIy»A.  D.  1823.  This 
vote  does  not  make  any  difference  in  our  views  of  this  question. 
It  conferred  no  additional  power  on  the  overseers,  was  probably 
passed  at  their  request  to  sanctioi^  any  course  which  they  might 
think  proper  to  take  ;  but  did  not  by  .  any  means  enable  them  to 
fix  the  settlement  of  the  paupers  in  Barre^  if  they  bad  none 
there  before.  It  might  authorise  or  justify  them  in  pursuing^  or  in 
omitting  to  pursue,  certain  measures,  the  eflect  of  which  might 
have  fixed  the  settlement  in  Barre.  But  the  vote  itself  did  not 
alter  the  character  or  nature  of  their  proce^ings  ;  and  bad  no 
tendency  in  itself  directly  to  alter  or  affect  the  settlemeut  of  the 
paupers. 

On  the  last  question,  as  to  the  effect  of  the  order  ^ade  by  the 
justices  of  the  peace  of  the  county  of  Orleans,  adjudging  the  set* 
tlementof  Brigham  to  be  in  JBarre,  the  Court  are  of  opinion,  that 
the  order  was  not  conclusive  evidence  that  the  settlement  was  in 
Barre. 

An  order  or  removal  unappealed  from  is  conclusive  evidence 
of  the  settlement  of  a  pauper  in  the  town  to  which  the  removal  is 
inade.  So  is  en  order  a£Brmed  on  appeal ;  and  such  order  is  not 
only  conclusive  between  the  towns  who  are  parties  thereto,  but 
upon  all  other  towns,  on  the  question  of  settlement.  This  was  de- 
cided in  a  case  betvteen  Manchester  and  Dorset^  3  1^/.  Bep, 
370.  An  order  of  removal  reversed  on  appeal  is  only  conclu- 
sive between  the  parties  p  the  order.  To  give  an  order  bf  re*: 
tnovnl  this  effect,  and  to  make  it  conclusive  aa  to  all  the  world, 
it  must  be  executed  ;  that  id,  the  pauper  roust  be  actually  removed) 
unless  prevented  by  sickness  or  death  \  or  the  order  must  be  pef- 
fected  by  giving  legal  notice  of  the  same.  When  such  actual 
temoval  is  made,»the  parish  to  which  the  removal  is  made  has  no- 
tice of  the  proceedings.  Under  the  statute  in  England  the  jus- 
tices do  not  order  the  pauper  to  remove  himself,  but  direct  the 
overseers  of  the  poor  of  the  parish,  making  the  application,  to  re- 
move the  pauper,  and,  at  the  same  time,  to  leave  a  copy  of  their 
proceedings  with  the  overseers  of  the  poor  of  the  parish  to  which 
the  removal  is  made. 

In  this  state  it  is  required,  that  an  attested  copy  of  every  such 
order  shall  be  left  with  the  overseers  of  the  poor  of  the  town  to 
which  the  removal  is  made,  within  thirty  days  after  making  the 
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crder.    This  is  not  only  tor  the  purpose  of  giving  notice  to  the  Wa^irotoii, 
lown ;  but  it  also  determiaes  the  teroi  of  the  ooortto  which  an  ap-      1833. ' 
peal  is  to  be  had.    The  appeal  is  to  be  taken  to  the  term  of  the       Barre^ 
conrt  holien  next  after  notice  of  the  order  is  given.  ».    ^Itown. 

The  leaving  this  copy  is  a  positive  re^nisiiion  of  the  statute,and 
ivas  undoubtedly  so  required  on  sufficient  and  adequate  reasons ; 
and  it  is  not  for  us  to  say  that  k  may  be  dispensed  with,  or  that 
it  is  an  unnecessary  requirement.  In  the  case  of  Martlani  vs. 
fVmiantttaumf  1  jSikeUj  341,  the  Chief  Justice^in  giving  the  opin- 
ion of  the  Couit,remarked^  that  be  presumed  **  an  order  would  not 
l>e  oondusive  upon  the  parish  to  which  the  pauper  was  removed 
without  notice.**  This  presumption  is  fortified  by  the  whole  cur^ 
rent  of  authorities,  and  is  founded  on  principles,  which  ought  nev- 
ei  to  be  departed  from.  In  the  same  case  he  remarked,  that  the 
statute  having  made  provision  for  giving  notice  in  a  particular  way, 
fliotiee  in  -any  other  way  would  not  be  good*  These  remarks 
would  lead  us  to  think,  that  the  opinion  of  the  Chief  Justice,  in 
that  case,  was,  that  to  make  such  order  conclusive,  notice  of  it 
must  be  given  in  the  way  pointed  out  by  statute.  And  we  in  this 
case  come  to  the  conclusion,  on  examining  the  statute,  that  to 
midce  an  order  of  removal  conclusive,  not  only  between  the  towns 
who  are  parties  thereto,  but  also,  as  to  all  others,  it  must  be  per- 
fected by  giving  the  notice  required  by  the  statute,  that  is,  by  leav- 
ing a  true  and  attested  copy  within  thirty  days  after  the  order  of 
removal  is  made. 

The  arguments  which  have  been  urged  against  the  view  of  the 
case  which  we  have  taken,  may  deserve  some  consideration. 

It  has  been  said,  that  the  proceedings  of  the  town  of  Barre^  and 
their  overseers,  and  the  other  proceedings,  amount  to  a  waiver  of 
the  requisitions  of  the  statute.  To  this  it  may  be  replied,  that,  if 
this  requisition  could  be  waived,  the  facts  in  this  case  would  not 
amount  to  such  waiver.  But  further,  by  no  agreement  of  the  par- 
ties can  a  proceeding,  wliolly  imperfect  and  incomplete,  be  con- 
sidered as  complete  ;  by  no  agreement  can  a  parol  contract  be 
treated  as  a  spedaliy  ;  an  opinion  of  individuals,  as  a  judgement 
of  a  court ;  a  judgement  incomplete,  and  not  perfected,  as  a  judge- 
ment executed.  If  the  overseers  of  the  poor  of  Barre  had  re- 
ceived the  paupers,  without  any  order  of  removal,  it  could  not  be 
contended  that  this  agreement  was  like  nn  order  of  removal,  con- 
clusive upon  the  question  of  settlement  as  to  all  others.  In  only 
one  case  has  it  ever  been  intimated  from  the  bench,  that  leaving 
the  copy  required  by  the  fifth  section  of  the  statute  of  1817,  in 
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Wi^>oToii»  relation  to  the  setlleinent  of  the  poor»  could  be  dispensed  with* 
i833i'  It  htw  been  intimated^  that  where  an  appeal  was  taken  from  the 
BamT^  order  before  the  expiration  of  the  tWfty  days,  the  party  takios; 
such  appeal  could  not  object  that  such  copy  was-not  left.  There 
may  be  some  ground  for  this  suggestion,  as  the  appeal  migbc  be 
taken,  and  a  decision  bad  thereon,  before  the  expiration  of  tbe  ihii- 
ty  days.  Whether  this  iolioiatioo  is  correct  or  not,  is  not  materM 
for  us  to  say.  It  lias  been  decided,  however,  that  where  the  ap- 
peal was  taken  after  the  expiration  of  the  thirty  days,  the  omission 
to  leave  such  copy  was  a  defect,  wicfa  the  party  appealing  might 
insist  on,  as  an  objection  to  the  order  ;  and  the  proceedings,  on 
that  ground,  would  be  quashed.— Totm  of  Georgia  vs.  Toum  of 
St.  Albane,  3  Vt.  Rep.  42. 

The  proceedings  of  both  these  towns  were  evidently  had  under  a 
mistaken  view  of  their  respective  liabilities.  It  was  believed  that 
the  paupers  were  settled  in  Barre,  and  under  this  belief  the  town 
otMorristaiM  neglected  to  complete  their  order  by  leaving  tbe 
copy  required  by  the  statute.  The  town  of  jBarre,uoder  the  same 
belief,  consented  to  receive  the  paupers  without  taking  any  appeal 
or  without  any  actual  removal.  And  it  may  as  well  be  consider- 
ed, as  an  abandonment  of  the  order,  on  tbe  part  of  Morriitown, 
as  to  consider  it  a  waiver  on  the  part  of  Barre  of  the  notice  ne- 
cessary to  perfect  the  order. 

If  a  town  intends  to  prevent  a  person  from  gaining  a  setilement 
therein,  they  must  pursue  the  statute  made  for  this  purpose  in  eve* 
ry  essential  particular,  and  not  omit  any  of  its  provisions,  relying 
upon  any  agreement,  as  supplying  such  omission.  A  town  could 
not  neglect  to  warn  out  a  pauper,  relying  on  an  agreement  express 
or  implied  on  tbe  part  of  another  town,  and  insist  that  sticb  agree- 
ment shall  have  the  same  efiect  as  a  warning.  Nor  can  tfaey  neg- 
lect to  do  every  thing  required  of  them  by  statute  to  give  validity 
to  an  order  of  removal,  and  insist,  that  such  order  shall  have  all 
the  effect  of  a  valid  order. 

Tbe  town  o(  Morrisiown  did  not  perfect  their  order  of  remo- 
val made  in  1823,  by  giving  the  notice  required  ;  and  tbe  order, 
therefoFe,  cannot  be  received  as  conclusive  evidence  that  the  pau- 
pers were  settled  in  Barre.  Tbe  judgement  of  the  county  cotipc 
must,  therefore,  be  affirmed. 

Smith  fy  Peck^  for  Barre. 

TJpham  8f  Keith^  fy  Merrill  fy  Spaulding^  for  MorriMtown. 
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Bank  of  Montpelirr  vs.  Luther  Dixon.  ^^!SJJSJ*'* 

1833.* 

\Vhere  the  payees  of  a.  promiasory  note,  without  the  request  of  the  surety,  commert* 
ced  a  suit  thereon,  and  attached  the  property  of  the  principal,  and  afterwards,  by 
an  arrangement  naade  with  the  principal,  dissolred  the  attachment  and  discontinued 
the  suit, — it  was  held  in  an  action  brought  against  the  surety  on  said  note  that  he 
was  not  thereby  released  from  bis  liability  thereon. 

This  was  an  action  of  asiumpsit  on  a  promissory  note  for 
4^4000,  payable  to  the  Bank  oj  Moniftlitt^  in  ninety  days  from 
date,  with  the  names  of  Gideon  O.  Dixon,  Luther  Dixon^  Geo. 
Howe,  «nd  Peter  Shaw  subscribed  thereto,  in  the  order  here 
given,  as  joint  and  several  promissors — dated  April,  1826,  and 
discounted  at  the  bank  on  the  26th  day  of  April,  1826.  Plen, 
general  tsiue,  and  trial  by  jury. 

The  note  declared  on  having  been  read  in  evidence,  it  was 
^rovedi  that  the  same  was  presented  for  discount  by  Gideon  O. 
Dixon,  who  luid  previously  notified  the  plaintiffs  that  he  should 
have  occasion  for  a  considerable  sum  of  money  in  his  business  ; 
find  he  bad  received  encouragement  of  being  accommodated. 
He  received  the  nioney,and  it  was  understood,  though  not  express- 
ly proved^  that  the  other  persons,  whose  names  were  subscribed  to 
«ibe  note,  if  liable  upon  the  same,  were  sureties  for  the  said  Gide- 
on O.  Dixon,  as  between  him  and  themselves ;  and  that  it  was  so 
considered  by  the  plaintiffs.  It  was  also  proved,  that  within  the 
ninety  days  from  the  time  of  discount^  the  said  Gideon  paid 
^000,  upon  said  note,  which  was  indorsed  thereon ;  and,  that, 
-according  to  the  usage  of  the  bank,  this  would  have  the  effect  to 
extend  the  time  of  payment  for  the  residue  ninety  days  longer,  un- 
less the  plaintiffs  should  think  it  expedient  for  their  security  to  en- 
force payment  in  the  mean  time.     It  was  also  proved,  that  about 

ihe day  of  October,  1826,  the  plaintiffs,  deeming  it  expedient 

for  their  better  security,commenced  an  action  upon  the  note  against 
the  said  Gideon  and  all  the  other  persons  whose  names  were  sub- 
scribed to  the  same,  and  caused  a  drove  of  cattle,  worth  about 
$2000,  to  be  attached  in  said  suit  as  the  property  of  said  Gideon 
— ^That  within  a  day  or  two  after  said  attachment,  tipon  applica- 
tion of  said  Gideon,  and  upon  doubts  being  entertained  whether 
all  the  cattle  attached  could  be  holden,  the  plaintiffs  accepted  an- 
other note  for  $2000,  payable  to  them  in  twenty  days,  signed  by 
said  Gideon  O.  Dixon,  William  Barney,  and  Ziba  Wood,  dated 

October ,  1826,  and  thereupon  dissolved  said  attachment,  and 

discontinued  the   action — ^That  immediately  after  ti)is  arrange- 
ment the  said  Gideon  caused  said  cattle  to  be  driven  to  Boston 
where  he  disposed  of  them  for  his  own  benefit,  and  soon  after  ab- 
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WASBFiroToirsconded,  without  ever  returning  to  this  state.     The  discount  of  the 

march,  ,  ,  ,  <•  ^  ^ 

1833.       note  m  question,  the  payment  of  $2000,  upon  the  same,  as  above 

MontpeiierB'k.^^®^®^»  ^^  ^'^^  ^'^^  Commencement  of  said  action  and  the 
Dizoo  Att^ehment  aforesaid,  the  acceptance  of  the  new  note  for 
$2000,  the  dtssohjtion  of  the  attachnrent,  and  the  disconthiuing 
of  the  action,  all  look  pface  without  anj  eommunrcation  rela- 
ting to  the  same  between  the  plaintifis  and  an  j  of  the  persons 
whose  names  were  subscribed  to  the  note  in  questioDy  except  the 
said  Gideon  O.  Dixon.  Thos.  Reed^jr.  the  cashier  of  said  banlCr 
being  sworn  as  a  witness,  testified,  that  he,  in  behalf  of  the  plaio- 
tiflTs,  transacted  with  Gideon  O.  Dixon  the  busfness  of  dissolving 
the  attachment,  and  receiving  said  new  note  ibr  $2000 — ^Tbat 
at  the  time  the  sum  of  $2000,  and  the  interest  thereon  from  the 
expiration  of  the  first  ninety  days,  was  due  upon  the  note  in  ques* 
tion — That  tlie  said  Gideon  upon  that  occasion  gave  verbal  assu- 
ranees  to  the  witness,  that  within  the  twenty  days  he  would  pay 
the  amount  of  said  new  note  to  the  agent  of  the  plaintifis  in  Bos- 
ton— ^That  said  new  note  was  not  accepted  nor  received  in  payment, 
nor  part  payment,  of  the  note  in  question,  but  only  as  collateral  se- 
curity for  the  same  debt — ^That  no  agreement  was  made  nor  pronv- 
ise  given  to  delay  calling  for  payment  on  the  note  in  question,  nor 
again  suing  the  same  at  any  time  within  the  twenty  days — and  that 
within  the  twenty  days,  to  wit,  about  ten  days  afrer  receiving  the 
new  note,  the  witness  did  forward  to  Boston  the  note  in  question, 
(retaining  in  his  bands  said  new  note,)  for  the  purpose  of  having 
the  same  immediately  put  in  suit  there  against  said  Gideon.  The 
witness  did  not  recollect  that  he  reserved  the  right  to  enforce  pay- 
ment of  the  note  in  question,  within  the  twenty  days,  by  any  dis- 
tinct and  express  declaration  to  that  effect,  addressed  to  said  Gid- 
eon ;  but  he  testified  that  it  was  expressly  stipulated  that  the  new 
note  was  not  to  be  regarded  as  payment,  but  merely  as  collateral 
secnriry.  He  also  testified  that  the  new  note  had  been  prosecu- 
ted to  judgement  and  executfon,  and  that  $400,  had  been  collec- 
ted thereon,  the  residue  being  uncollectable.  The  defendant  in^ 
sisted  that,  upon  the  facts  above  stated,  and  the  testimony  of  Reed, 
his  liability  upon  the  note  in  question,  if  he  was  ever  liable,  bad 
been  discharged,  and  that  he  was  entitled  to  a  verdict;  1st.  be- 
cause the  plaintifis  relinquished  said  attachment  without  the 
knowledge  or  consent  of  the  defendant.  2d.  Because  they  had 
stipulated  to  give  further  time  to  Gideon  O.  Dixon,  without  the 
knowledge  and  consent  of  the  defendant*  Whereupon  the  court 
decided,  that  by  reason  of  the  dissoitition  of  said  attachment,  in 
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Ciuinner  aforesaid^  the  defendaot  was  discharged,  and  directed  a  ^^^^^^^^'* 
verdict  for  the  defendant,  which  was  returned  accordingly,  and      1832. 
judgement  rendered  thereon.    To  which  direction  of  the  court  theMontpelier  b*k. 
plaintifis  excepted,  and  brought  the  cause  to  this  Court,and  moved      oixon. 
for  a  new  trial. 

Smith  and  Peck^  for  the  plaintiff's. — 1.  Does  the  dissolving  the 
attachment  against  Gideon  O.  Dixon  discharge  the  defendant  i 
The  undertaking  of  the  defendant,  if  he  is  to  be  viewed  as  a  Surety, 
is  absolute,  and  not  conditional,  as  is  the  engagement  of  on  endor^ 
ser.  It  was  his  duty  to  see  that  the  note  was  paid.  The  plain- 
tiflfs  have  their  remedy  immediately  against  all  or  either  of  the 
promissors.  Mere  delay  to  sue  does  not  in  any  case  prejudice 
the  claim  of  the  creditor,  unless  accompanied  by  stipulations,  va- 
rying the  contract,  or  giving  time  to  the  principal,  so  that  he 
could  not  sue,  if  requested  by  the  surety. — 5  Pick,  307 ;  2  Pick. 
681  ;  10  East,  34  ;  1  B.  ^  P.  419  ;  3  Yates,  160 ;  2  Johns. 
Ch,  A.  664  ;  16  Johns.  Rep.  433.  Nor  would  it  have  consti- 
tuted any  defence  to  this  suit,  had  the  sureties,  previous  to  the 
insolvency  and  absconding  of  Gideon  O.  Dixon,  requested  the 
plaintifis  to  put  the  note  in  suit,  and  they  had  neglected  to  do  it, 
in  consequence  of  which  the  debt  was  lost,  as  against  him. — 2 
Johns.  Ch.  R.  654;  2  Pick.  C12  ;  4  Pick.  382.  And  such  is 
the  rule  of  the  civil  and  French  law. — Pothier  on  ohlig.,  Evans* 
edition,  22*7  i  art.  6;  3  Wheaton,  167,  n.  a.  At  all  events,  it 
would  not  operate  as  a  discharge,  unless  there  had  been  an  ofier 
to  indemnify  the  bank  against  the  cost  and  charges  of  the  suit.— 
6  Pick.  307  ;  4  Johns.  Ch.  /?.  132 ;  Poihier  on  oblig.,  237, 
art.  6. 

The  only  authorities  that  militat^ against  this  doctrine,  are  the 
cases  of  Paine  vs.  Packard,  (13  Johns.  R.)  and  King  vs.  Bald- 
m»,  in  error,  (17  Johns.  R,)  But  the  first  mentioned  case  ap- 
pears not  to  have  been  argued  at  the  bar,  and  the  court  grounded 
their  opinion,  in  a  great  measure,  on  the  decision  of  the  case, 
The  People  vs.  Jansen,  (7  Johns.  Rep.)  the  authority  of  which 
Was  in  a  great  measure  overruled  by  the  Supreme  Court  of  the 
United  States,  in  U.  S.  vs.  Kirkpatrick,  (9  Wheaton,  720,J 
and  is  denied  to  be  law  in  this  sUte. — 1  Aik.  R.  296.  In  the 
case  of  Frye  vs.  Barker  et  al  (4  Pick.  382,)  before  cited,  Par- 
ker,  Ch.  J.,  says,  "  we  have  never  adopted  the  law  stated  to  be 
settled  in  Paine  vs.  Packard,  and  it  is  to  be  doubted  whether 
that  is  the  law  of  New-York.     There  seems  to  be  no  reason,  in  the 
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Wabiiinoto.n,  (•jjge  Qf  money  contracts,  for  discharging  the  surety,  because  the 
1C32. '      promisee  neglects  to  sue  the  principal,  for  the  surety  may  pay 

Montpelier  b\S^^  ^^^^  ^"^  ^^^^  ''""8  ^"  aciion  himself.  The  case  of  King  vs. 
J?*'  Baldwin  may  be  relied  upon  as  an  authority  conflicting  with  that 
of  Paine  vs.  Packard^  as  a  majority  of  the  judges,  and  the  weight 
of  the  legal  talent,  was  in  favor  of  affirming  the  decree  of  the 
chancellor.  If  the  decision  in  the  case  of  Paine  vs.  Packard,  is 
to  be  regarded  as  sound  law,  then,  there  can  be  no  necessity,  in 
any  case,  of  going  into  chancery  to  compel  the  creditor  to  put 
his  demand  in  suit  against  the  principal ;  and  yet  this  always  has 
been  deemed  a  subject  of  equity  jurisdiction. — 5  Bro,  578  ;  2 
Johns.  C.  R.  562. 

The  decisions  which  have  taken  place  in  courts  of  equity  in 
cases  of  this  nature,  have  always  proceeded  on  the  notion,  that  at 
law,  the  thing  prayed  for  could  not  be  done. — 5  B.  Sf  A,  ]87. 
If,  then,  the  plaintifis  could  have  secured  the  debt  against  Dixon, 
«nd  they  were  requested  so  to  do  by  the  defendant,  and  neglected 
to  take  any  measures  against  him,  and  thereby  the  debt  is  lost,  as 
Bgainst  liim,  and  yet  all  this  will  not  discharge  the  sureties,  what 
foundation  is  there  for  the  argument,    that  dissolving  the  attach- 
ment for  an  honest  purpose,   releases   them,  when  it  was  made 
without  their  knowledge  or  request  ?    Would  they  not  be  as  much 
injured  in  the  one  case  as  in  the  other?     Does  it  lie  in  the  mouth 
of  the  sureties  to  object  to  this  act  of  the  plaintiffs  ?    They  might, 
and  ought,  to  have  paid  the  debt,  and  then  secured  themselves  on 
the  properly  of  Dixon.     In  King  vs.  Baldwin,  Chancellor  Kent 
said,  "  the  cases  of  discharge  are  all  founded  on  the  fact  of  aneti? 
agreement  between  the  debtor  and  creditor,  varying  the  contract, 
by  which  the  surety  originalJir   stood  bound.'*    The  reason  why 
the  surety  in  such  cases  is  discharged,  is,  that  it  is  not  the  same 
contract  which  he  engaged  should  be   performed,  and  his  risk 
may  be  increased  by  the  variation. — 3  Merivale,  277.     And  so  it 
Is  said  that  extending  the  time  of  payment  shall  release  the  sure- 
ty, hecause  be  bas  a  right,  on  the  day  the  debt  is  due,  to  come  in- 
to chancery,  and  insist  on  its  being  put  in  suit ;  and  if  the  creditor 
bas  suspended  this  right,  by  a  new  agreement  with  the  debtor,  he 
has   disabled    himself  to  do  that  equity  to  the  surety   which  ha 
had  a  right  to  demand. — 2  Vesey,jr.  540;  18  Fe*cy,  20.     But 
dissolving  the  attachment,  in  the  present  case,  did  not  vary  the  ori- 
ginal contract,  nor  increase  the  risk  of  the  defendant,  nor  extend 
ibe  time  of  payment.     He  might  for  all  this  have  paid  the  note, 
and  sued  Dixon,or,perbaps,  have  gone  into  chancery,  and  compel- 
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led  the  plaintiffs  to  sue. — Pothier  oblig.  323,  art,  6.     Upon  whatWASHuyGToit 
principle,  can  it  be  held,  that  the  defendant  is  discharged  ?     He       1832.' 
did  not  become  surety  on  the  faith  of  this  attachment,  nor  cvenj^^J^J^^JJ^TbTk. 
request  it  to  be  made  ;  and  the  whole  case  shows  that  the  plain-      ohon. 
tiffs  acted  in  perfect  good  faith,  and  in  a  manner  they  believed 
for  their  interest,  and  that  of  the  sureties.     It  was  not  known  what 
part  of  the  cattle  Dison  owned,  and  it  was,  therefore,  thought  to 
be  for  the  int^est  of  all  concerned,  to  release  the  cattle  and  take 
the*  note,  which  was  then   supposed  to  be  good.     It  is  true,  that 
where  the  surety  pays  the  debt,  he  may  come  into  chancery  and 
compel  the  creditor  to   transfer  to  him  every  security  which  he 
took,  at  the  time  the  debt  was  contracted,  and  possibly  those  that 
were  subsequently  obtained,  if  they  remained  in  his  hands,  al- 
though the  doctrines  laid  down  by  Pothier,  (no.  496,  519,  520,) 
cited  by  the  Chancellor,  in  Hays  vs.  Ward,  (4  Johns.  Ch.  R. 
1 30,^  do  not  go  as  far  as  this,  and  it  is  believed  no  case  can  be 
found  which   does.     The  general  principle,  that  a  surety   has  a 
right  to  have  assigned  to  him  the  securities  taken  by  the  creditor, 
is  laid  down  in  the  last  mentioned  case  ;  but  the  Chancellor  does 
not  intimate  that  the  case,  then  under  discussion,  fell  within  that 
principle,  though  for  special  reasons  an  inji^nction  was  granted  ;, 
and  it  appears  the  case  was  never  moved  again.     That  case,  too, 
may  be  distinguished  from  this,  for  Hays  was  an  accommodation 
endorser  for  the  maker,  and  this  known  to  Ward,  and  his  under- 
taking was  only  conditional,  that  he  would  pay,  if  the  maker  did 
not,  as   is  the  undertaking  of  every   indorser. — Law   vs.  £.  J. 
Co.,  4    Vesey   629;    Commonwealth   vs.   f^anderslice  et  ah 
8  Serg,  S^  Rawle,  452.     This  is  no  doubt  so  in  equity,  however 
it  may  be  at  law  ;  but  it  does  not  impugn  the  right  of  the  plaintifls 
to  recover,  even  in  equity,  for  no  money   has  passed   into  their 
hands.     The  case  of  iia^A&one  e^ a/,  vs.  fVarren,  (iO  Johns.  R. 
587,^  was,  where  the  creditor  had  given  ilie  principal  a  written 
agreement  not  to  takeout  execution  for  a  given  time:  this,  it  was 
rightly  held,  discharged  the  surety.     The  case  of  Jones  vs.  Bul- 
lock, (2  Bibb,  467,)  and  Baird  vs.  Rice,  (\  Call,  I8,j,  are  ci- 
ted in  note  to  Starkie*s  Ev.  1 390,  ns  deciding,  that  where  property 
of  the  principal  was  taken  on  a^en  facias,  and   afterwards  re- 
stored to  him,   without   the  privity  of  the  surely,  he   was  dis- 
charged.    In  these  cases  the  properly  must  have  been  levied  upon, 
at  the  lequest,  and  for  the  security,  of  the  surety.     But  were  it 
otherwise,  tliese  reports  are  not  good  authority,  and  have  never 
been  regarded  as  such  by  this  Court.     The  weight  of  authority, 
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WASHiivGToff  as  well  ai  reason,  is  against  these  decisions.    Thus,  when  the  hoi- 
1832. '     der  of  an  indorsed  note  bad  recovered  judgement  against  the  na- 


Mont  ciier  b'k.'^^'*  *"^  indorsor,  and  the  latter  requested  him  to  take  oat  execu- 
vs.  tion  and  levy  upon  the  property  of  the  maker,  which  he  neglected 
10  do,  the  Court  held,  that  the  endorser  was  not  discharged,  al- 
though it  appeared,  that  be  countermanded  the  execution,  after  it 
was  in  the  hands  of  the  officer,  and  that  the  debt  might  have  been 
collected  of  the  maker,  had  it  been  proceeded  in. — 3  Wkmtcn, 
520.  So  the  surety  is  not  discharged  by  the  creditors  giving 
time  to  the  principal  debtor,  or  even  by  his  discontinuing  a  suit 
commenced  against  the  principal,  without  the  privity  and  consent 
of  the  surety,  unless  the  surety  has  explicitly  required  him  to  pro- 
ceed against  the  principal. — 1 5  Johns.  R.  433 ;  PdMer  on  oblig. 
333.  So  where  the  payee  of  a  note  sued  the  maker,  and  attached 
personal  property,  and  after  wards  sold  the  note  against  the  consent 
of  tlie  surety,  whereby  the  property  was  released, — ^it  was  held,that 
the  surety  was  not  discharged,  though  the  principal  afterwards  be- 
came insolvent,  and  the  debt  against  him  was  lost. — 5  Pick.  370. 
The  case  of  Halford  vs.  Brown^  (Pre.  in  Chan.  178,  eUed  in 
Fell,  on  Chiar.  216,)  is  nearly  parallel  in  every  particular  with 
the  present  one. 

If  the  defendant  has  any  relief,it  is  in  equity,not  law.-^5  B.  kJl. 
187;  1  Holftcas.  399,  n. 

2.  The  payment  of  ^2000,  at  the  expiration  of  the  ninety  days, 
on  the  understanding,  that  according  to  the  usage  of  the  bank, 
this  would  have  the  effect  of  extending  the  time  of  payment  for 
the  residue,  ninety  days  longer,  cannot  discbarge  the  defendant  ; 
because,  1 .  It  is  to  be  presumed  that  the  defendant  signed  the 
note,  knowing  such  was  the  custom  of  the  bank ;  and  2.  The  plain- 
tiffs, by  this  usage,  reserved  the  riglit  of  suing  when  (hey  deemed 
it  for  their  security  ;  and  no  agteement  between  the  payee  and 
principal  will  dischar^  the  surety,  unless  it  is  founded  on  a  suf- 
ficient consideration,  and  binding  in  law  upon  the  parties. — 12 
Wheaion,  664. 

3.  The  question  whether  taking  the  note  payable  in  twen- 
ty days,  was  giving  time  for  the  payment  of  the  balance 
due  on  the  original  note,  is  purely  a  question  of  law,  and  calls 
for  a  decision  of  this  Court.  The  case  shows  that  the  note  was 
taken  merely  as  collateral  security  ;  that  it  was  not  a  substitution 
of  one  note  for  the  other.  The  case  of  Gould  et  aL  vs.  BiAson 
ei  id.  {SEiast,  676,)  is  clearly  distinguishable  from  this.  There, 
the  plaintiffs,  being  endorsees  of  a  bill  of  exchange,  when  the  bill 


OP  THE  STATE  OF  VERMONT.  693 

fell  due,  received  part  payment  from  ilie  acceptor,  and  agreed  ^^^^^^^^' 
to  draw  a  bill  od  hitn  for  the  remainder,  payable  at  a  future  day,  ^^^ 
which  be  accepted  ;  and  that  until  the  last  mentioned  bill  was  paid,Moiitpelier  b't. 
the  plaintifls  should  keep  the  original  bill  in  their  hands  as  security*  ihxod. 
Here  the  plaintifis  could  not  sue  till  the  bill  became  due,  as  they 
had  expressly  agreed  to  keep  the  original  bill  in  their  hands  till 
(hat  time.  Besides,  the  new  bill  was  substituted  for  the  old, 
which  was  to  be  retained  only  as  security.  This,  it  must  be  ob- 
served, too,  wlis  a  case  between  an  endorser  and  endorsee.  It  is 
a  principle  as  well  settled  as  any  other  in  the  law,  that  the  mere 
change,  or  addition  of  securities,  not  displacing  the  original  debt, 
nor  suspending  for  a  time  the  creditor's  right  of  action,  will  not  dis- 
charge the  surety. — 18  Fiiey,  20;  3  Com.  L.  R.  143,  n.  35. 
Thu8,where  the  obligee  took  additional  and  collateral  security  from 
the  principal,  and  even  prolonged  the  time  of  payment  for  the  ad- 
ditional security,  it  was  held  that  the  surety  was  not  discharged.— 
i  Desauss.  315,  dted  in  note  1  to  Stark.  Ev.  1390.  The  in- 
dulgence granted  to  a  principal  which  will  discharge  the  surety, 
must  be  of  that  kind,  by  which  the  nature  of  the  contract  is  chang- 
ed, or  whereby  the  creditor,  without  the  consent  of  the  surety, 
deprives  himself  of  the  power  of  suing  by  something  obligatory, 
which  prevents  the  surety  from  coming  into  a  court  of  equity  for 
relief.— 3  Com.  L.  R.  35  ;  1  Aik.  Rep.  296  ;  4  Harris  h  Mc^ 
Henry,  41*;  3  Stark.  E».  1390,  it.  1. 

Merrill  and  Upham,  Jor  the  defendants.^^As  between  the 
creditor  and  the  surety  the  principle  appears  to  be  well  settled, 
that  the  creditor  can  do  no  act  with  the  principal  alone,  which 
shall  injure  or  impair  the  rights  of  the  surety,  without  discharging 
bim  from  his  responsibilities.  Sureties  are  the  favourites  of 
courts  of  justice,  and,  as  Chancellor  Kent  said,  in  Ludlow  vs. 
Simonds,  (2  Caine^s  Cas.  in  Error^  1 ,)  '*  It  is  a  well  settled  rule, 
both  at  law  and  in  equity,  that  a  surety  is  not  to  be  holden  be- 
yond the  precise  terms  of  his  contract ;  and  a  court  of  equity  will 
never  lend  its  aid  to  fix  a  surety  beyond  what  he  is  fairly  bound 
to  at  law." — It  is  not  contended  by  the  defendant  that  m^re  delaif 
on  the  part  of  a  creditor  wotil4  discharge  a  surety ;  but  the  de» 
fendant  does  insist,  that  if  the  creditor  undertakes  to  act,  be  musi 
act  in  good  faith  towards  tlie  surety,  and  must  not  by  relinquish* 
iiig  any  security  obtained  by  such  act,  impair  the  rights  or  increase 
the  risk  of  the  surety.  The  principle  laid  down  by  Lord  Lough* 
borough^  in  Rtes  vs.  Berrington,  (2   Fes.,  jr.  543,)  was,   that 
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^^SSrh!^'  there  could  be  no  transaction  with  the  principal  debtor  withoof 
1832.       acquainting  the  surety  who  has  a  great  interest  In  it.     The  surety 

Hontpelitr  b*k.0"'y  engages  to  make  good  ihe  deficiency,  and  it  is  the  clearest 
DixoD.  ^"^  ^^^^^  evident  equity,  not  to  carry  on  any  transaction  withoui 
the  privity  of  him,  who  must  necessarily  have  a  concern  in  every 
transaction  with  the  principal  debtor.  ''  You  cannot,"  said  the 
Chancellor,  '*  keep  him  bound,  and  transact  his  affairs,  without 
consulting  him."  He  must  be  the  judge  whether  indulgence  shall 
be  given  to  the  principal  or  not. — J^ide  Rathbon  e  vs.  fVarren^ 
10  John.  R.  587  ;  Fell  on  Ouaranty,  198.  In  English  vs. 
Darby,  (2  Bos.  ^  PuL  61  f  J  where  the  endorsee  of  a  bill,  having 
the  right  to  sue  all  the  parties,  sued  the  acceptor  to  judgement, 
and  took  out  execution,  on  which  he  received  part  payment,  and 
a  bond  and  warrant  of  attorney  as  a  security  for  the  remainder, 
with  a  view  to  enable  him  to  support  actions  against  the  other  par- 
ties to  the  bill,  Lord  Eldon  said,  "  The  plaintiff,  having  taken  a 
new  security  from  the  acceptor,  has  discharged  the  other  parties 
to  the  bill." — Upon  the  same  principle,  the  defendant  in  this  case 
would  be  discharged ;for  the  plaintifis  having  sued  the  principa],and 
attached  sufficient  of  his  property  to  secure  their  debt,  released 
such  attachment,  and  took  a  new  security  for  the  debt.  In  Paine 
vs.  Packard,  (iS  John.  R.  174,j  the  Supreme  Court  of  New- 
York  went  so  far  as  to  say,  that  the  payee  of  a  note,  by  neglecting 
to  prosecute  the  note  after  request  by  the  surety  so  to  do,  until 
the  principal  becomes  insolvent,  tliereby  discbarges  the  surety. 
But  in  King  vs.  Baldwin,  (2  J.  Ch.  R.  554-61,)  Chancellor 
Kent  denied  that  case  to  be  law,  but  admitted  that  a  surety  might 
resort  to  chancery  on  the  day  after  the  debt  is  due,  and  insist  on 
its  being  put  in  suit ;  and  if  the  creditor  then  refused  to  prosecute, 
the  surety  would  be  discharged.  In  this  manner,  according  to  the 
doctrine  of  the  Chancellor,  the  surety,  by  paying  the  triffmg  ex- 
pense of  a  bill  in  chancery,  might  obtain  the  «ame  relief  that  he 
would  be  entitled  to  on  a  simple  request,  according  to  the  decision 
of  the  Supreme  Court.  But  this  decision  of  the  Chancellor,  on 
appeal,  was  overruled  in  the  court  of  errors  by  a  small  majority, 
and  the  doctrine  o( Paine  vs.  Packard  supported.  In  referring  to 
that  case,  Spencer,  C.  J.  says,  the  principle  adopted  there  was 
this,  that  when  the  creditor  did  an  act  injurious  to  the  surety,  the 
surety  would  be  discharged.  And  again  he  says,  the  case  of 
Rathbone  vs.  Warren,  decided  in  that  court  with  entire  unanimi- 
ty, establishes  the  principle,  that  if  ibe  creditor  does  any  ar  i  im- 
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pairing  the  rights  of  a  surety,  without  consulting  the  surety,  iheWAfHiwoTo* 
latter  will  be  discharged .-^17  Johns.  R.  384.  1833. ' 

The  following  are  a  few  among  the  many  cases  which  suppurtj^f^jj^j^^Jj^Tbiu 
the  doctrine,  that  the  creditor  can  do  no  act  to  invalidate  or  dis-  _*"* 
charge  the  security  he  has  taken  of  the  principal  debtor,  to  the 
prejudice  of  the  rights  of  the  surety,  without  discharging  him  :~* 
Hayes  vs.  Ward,  4  Johns.  Ch.  Rep,  120;  (2  Sto.  Dig.  151 ;  1 
Mad.  196  ;)  Jones  vs.  Bullock,  2  Bibb,  467  ;  (3  Stark.  Ev. 
1390,  n.;)  Rathbonevs.  Warren,  10  Johns.  Rep.  587  ;  Baird 
vs.  Rice,  1  Call,  18;  Law  vs.  East  India  Co.,  4  Ves.  jr.  824} 
Commonwealth  vs.  Vanderslice,  8  Serg.  fy  Rawle,  452 ;  JVw- 
hit  vs.  Smith,  2  Bro.  C.  C.  579  ;  Baker  vs.  Briggs,  8  Pick. 
122. 

Let  us  apply  the  principles  established  by  these  authorities  to 
the  case  at  bar.  Had  the  plaintiffs  at  the  time  of  discounting  the 
note  in  question,  or  at  a  subsequent  period,  taken  of  Gideon  O. 
Dixon,  without  the  knowledge  of  the  sureties,  the  cattle  mention- 
ed, as  additional  security,  there  could  have  been  no  doubt  but  that 
the  sureties  would  have  been  discharged,  if  theplaintifis  bad  after- 
wards returned  said  cattle  to  him  without  tbeir  consent.  The 
same  would  have  been  the  case,  had  the  plaintifTs  taken  a  mort- 
gage of  the  principal,  as  additional  security,  and  had  afterwards 
discharged  it  without  the  consent  of  the  sureties,  for  the  very  obvi- 
ous reason,  tliat  the  risk  of  the  sureties  would  havp  been  thereby 
increased.  And  for  the  same  reason,  the  defendant  insists.  The  re- 
leasing of  the  attachment  in  this  case  discharged  him  ;  for  it  is 
most  evident  from  the  facts  appearing  upon  the  bill  of  exceptions, 
that  if  the  plaintiffs  had  not  released  the  attachment,  the  sureties 
would  never  have  been  called  upon  ;  and  it  is  now  too  late  for  the 
plaintifis  to  contend,  that  that  release  did  not  work  an  injury  to  the 
sureties.  By  that  means  the  principal  debtor  was  enabled  to  es- 
cape with  his  prop^ty  beyond  the  jurisdiction  of  the  courts  of 
this  state,  and  thus  defeat  any  effort  of  the  sureties  to  secure 
themselves,  and  on  principles  of  good  faith  and  common  hones- 
ty, must  be  deemed  to  have  exonerated  the  sureties.  If  the  de- 
fendant had  no  interest  in  the  attachment,  so  that  by  releasing  it 
bo  was  discharged,  surely  he  could  have  no  interest  in  the  new 
note  taken  by  the  plaintifis  for  the  same  property ;  and  they  might 
have  discharged  it  wit4iout  any  consideration,  or  tliey  might  have 
received  the  amount  and  appropriated  it  to  the  payment  of  any 
other  debt :  but  such  a  proposition  would  have  been  too  absurd  to 
have  claimed  a  moment's  consideration.    The  very  admission  of 
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WASHivGToiirthe  plaintifis,  that  four  hundred  dollars  have  been  collected  ort 
1832.'      this  last  note,  as  a  part  payment  of  the  note  in  suit,  is  an  admission 

ifontpeiier bk.*'^®^  ^^^  defendants  had  an  interest  in  that  note,  and  the  direct  in- 
y-  Terence  from  which  is,  that  the  defendant  nnust  have  bad  an  in- 
terest in  the  cattle,  for  the  discharge  of  which  the  note  was  taken. 
From  the  facts  presented  by  this  case,  we  may  draw  a  safe  con- 
clusion of  the  value^which  the  plaintifis  put  upon  this  attachments 
The  plaintifis  in  October,  1826,  becoming  suspicious  of  the  sol- 
vency of  Gideon  O.  Dixon,  the  principal  debtor,  undertook  to  se- 
cure themselves,  and  accordingly  sued  out  an  attaebment  against 
all  the  signers  of  the  note,  but  had  it  served  only  on  Gideon  O. 
Dixon,  by  attaching  property  of  his  to  the  value  of  $2000  oi 
more.  From  these  facts  we  apprehend  the  Court  will  be  satisfied 
that  the  plaintifis  considered  their  debt  as  perfect]/ secured  by  such 
attachment.  If  such  was  the  fact,  any  release  of  that  security  af- 
terwards, without  the  consent  of  the  sureties,  would  discharge 
them.  On  receiving  information  of  this  attachment,  the  defen-* 
dant  might  well  have  rested  satisfied,  if  he  bad  before  felt  hino- 
self  insecure.  To  have  then  paid  the  note  and  seized  the  cattle, 
would  not  have  made  the  debt  any  more  secure  against  the  princi- 
pal. And  he  could  not  have  filed  a  bill  in  chancerjr  to  compel  the 
plaintifis  to  proceed  in  the  collection  of  their  debt  against  the  prin<* 
cipal  ;  for  they  had  already  commenced  it ;  and  after  having  de- 
prived the  defendant  of  this  right,  can  the  plaintifis  be  permitted 
in  a  cmirt  of  justice  to  aver,  that  discharging  that  attachment  and 
jeleasing  the  property,  was  no  injury  to  the  defendant  i 

If  (be  facts  shown  are  sufficient  to  discharge  the  defendant  from 
his  liabiliiy  in  a  court  of  chancery,  he  is  equally  entitled  to  relief 
from  this  Court ;  for  as  Thompson^.j  said,  in  delivering  the  opin- 
ion of  the  court  in  the  People  vs.  Janson,  (7  J.  R.  3S2,J  '*  what- 
ever would  exonerate  the  surety  in  one  court,  ought  also  in  the 
other."  The  fads  beine;  ascertained,  the  rule  of  law  must  be  the 
same  in  this  Court  as  in  a  court  of  chancery, — Vide  10  J.  A* 
687;  13  tt.  174  ;  2  Sw.  Dig,  152.  When  a  guaranty  is  not 
under  seal,  there  is  no  technical  rule  which  restrains  a  court  of 
law  from  doing  justice  ;  still  less  is  there  any  which  constrains  the 
court  to  compel  payment  by  a  surety,  who  in  justice  and  equity 
has  been  discharged  by  the  conduct  of  the  creditor. — 3  Stark,  Ev* 
1390.  We  are  aware  that  in  Fulton  vs.  Mathews,  (1^  Johns, 
Rep.  433  J  it  appears  iVom  the  note  of  the  case,  that  "  a  surely  is 
not  discharged  by  the  plaintifi^'s  giving  time  to  the  principal  debt- 
or, or  even  by  his  discharging  a  suit  commenced  against  tlie  prin- 
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bipal)  without  the  privity  or  consent  of  the  surety.  But  from  iheWASHiifOTov 
facts  Id  that  case,  it  appears,  that  at  the  time  the  suit  was  disciiarg-  isaa/' 
ed,  the  priDcipal  was  insolvent ;  and  Spencer.  Ch.  J.,  very  justly j^*~J]]^^^, 
remarks  in  deciding  that  case,  that  to  amount  to  a  discharge,  j*** 
"  it  ought  to  be  put  beyond  a  doubt^  that  the  surety  is  injured  by 
the  delay  ;  that  is,  that  the  principal  was  solvent  and  able  to  pay 
the  debt  at  the  time  the  suit  was  discharged."  This  we  appre- 
hend amounts  to  the  same  as  saying,  that  if  the  principal  was 
solvent  at  the  time,  and  afterwards  became  insolvent,  it  would 
amount  to  a  discharge  ;  and  that  is  the  doctrine  contended  for 
in  the  present  case.  The  caseof  J&'n^  vs.  Baldwin^  so  mucii  re« 
lied  upon  by  the  plaintiffs  for  the  able  opinion  given  by  the  Chan- 
cellor, is  not  opposed  to  the  case  at  bar.  The  question  decided 
there  was,  that  mtre  delay  to  sue  the  principal,  after  a  request  by 
the  surety,  would  not  discharge  him.  In  that  case  the  promisee 
was  merely  passive  ;  and  the  Chancellor  says,  "  there  is  no  prooj 
or  pretext  tiiat  Baldwin,  by  any  agreement  with  Fowler,  enlarged 
the  time  of  payment,  or  impaired  the  rights  of  the  plaintiff  in  his 
relation  as  surety.  Had  the  plaintifi,  in  the  case  at  bar,  remained 
passive^  the  defendant  might  have  had  no  reason  to  complain,  but 
after  having  awakened  public  attention  to  the  failing  circumstan- 
ces of  the  principal  by  attaching  property  sufficient  to  satisfy  their 
debt,  they,  by  a  new  agreement  with  tlie  principal,  released  such 
property  and  discharged  their  attchment,  when  they  were  bound 
by  every  principle  of  equity  and  justice  to  retain  such  property 
for  the  satisfaction  of  their  debt.  A  creditor,  who  has  his  debt 
secured  by  a  surety ,and  has  also,or  takes  afterwards,property  from 
the  principal  debtor,  as  a  security  or  pledge  for  his  debt,  is  bound 
to  keep  the  property  for  the  benefit  of  the  surety  as  well  as  him- 
self;  and  if  he  surrenders  the  property  without  the  knowledge  and 
cdnsent  of  the  surety,  he  loses  his  claim  against  the  surety  to  the 
amouAt  of  the  property  given  up.  This  principle  was  fully  estab* 
lisbed  by  the  supreme  court  of  Massachusetts  in  Baker  vs.  Brigge^ 
(8  Pick,  122,)  and  in  delivering  the  opinion  of  the  court,  Parifcer, 
Ch.  J.J  further  said,  *'  If  the  plaintiff  had  in  his  possession  per- 
sonal property  of  the  principal,  which  he  held  as  security  for  this 
note,  and  suffered  it  to  pass  back  into  his  hands,  without  the  koowl* 
edge  or  consent  of  the  surety,  the  latter  would  thereby  be  dis- 
charged of  his  liability ;  for  such  conduct  would  be  a  fraud  upon  a 
surety.  It  is  said  that  a  creditor  may  exercise  his  discretion  and 
surrender  one  species  of  security  for  another,  or,  if  he  has  an  ex- 
cess of  security,  be  may  give  up  a  part.    Undoubtedly  be  may, 
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^^mreh^^*  but  it  is  at  his  own  risk.     If  the  part  he  retains  fails,  the  loss  ought 
1830.       tobehisown.     Fair  dealing  requires  that  he  should   consult  the 
Monipeiier  b'k.safeiv  of  the  Surety  when  he  has  the  means  in  his  hands. 

V*, 

Dixun. 

Williams,  J. — ^The  only  question  presented  in  this  case  is, 
whether  ilie  dissolution  of  the  attachment  made  by  the  plaintiffs  on 
the  property  of  Gideon  O.  Dixon  was  a  discharge  of  the  other 
signers  to  the  note  on  which  this  suit  is  brought  ?  The  county 
court  so  decided  ;  and  if  their  decision  is  correct,  the  plaintifis  have 
no  further  claim  on  the  defendant*  If  it  was  not,  there  must  be  a 
new  trial,  as  there  are  no  other  facts  established  which  will  entitle 
the  defendant  to  retain  the  verdict.  This  presents  the  inquiry  as 
to  the  rights  and  duties  of  a  plaintiff  or  creditor,  in  a  case  similar 
to  the  present.  The  first  and  most  natural  view  of  the  case  would 
be,  that  as  the  plaintiffs  parted  with  their  money  on  the  credit  of 
all  and  each  of  the  signers  of  the  note,  they  might  look  to  each 
for  satisfaction,  and  would  not  lose  their  claim  against  any,  until 
they  were  fully  repaid  the  amount  advanced,  and  that  they  ought 
not  to  be  compelled  to  recognise  the  defendants,  in  the  relation  ol 
principal  and  surety  ;  but  might  in  any  of  their  negociations  treat 
all  the  signers  as  principals.  We  are  inclined,  however,  to  waive 
the  consideration  of  this  question  at  this  time  on  account  of  the 
sickness  of  one  of  our  brethren,  and  the  absence  of  another,  as  we 
are  all  agreed  on  another  point,  that  there  must  be  a  new  trial. 

Considering  Gideon  O.  Dizoii  as  the  principal  to  the  note  on 
which  the  suit  is  brought,  and  the  defendant  and  other  signers  as 
sureties,  we  are  to  enquire  whether  the  surety  has  been  discharged 
from  his  liability.  Certain  priuciples  borrowed  from  the  civil 
law,  and  from  the  courts  of  equity,  have  been  adopted  by  the 
courts  of  common  law,  as  to  the  duties  of  the  creditor  towards  the 
surety,  and  as  to  those  acts  of  the  creditor,  and  transactions  be- 
tween him  and  the  principal  which  will  discharge  the  surety. 
These  principles  we  should  endeavour  to  draw  from  the  points  de- 
cided in  the  cases.  The  opinions  expressed  by  judges  or  chan- 
cellors in  deciding  a  case,  and  expressions  falling  irom  them  in 
elucidating  their  views,  are  frequently  cited  by  elementary  writers 
as  the  law  which  was  established  in  those  cases,  or  the  principle 
to  be  drawn  therefrom  ;  and  many  of  these  expressions  and  opin- 
ions have  been  cited  in  this  argument.  I  apprehend,  however, 
that  it  is  easier  to  reconcile  the  several  decisions  which  have  been 
made,  than  it  is  to  establish  a  system  founded  on  those  opinions 
and  expressions.     Most  of  the  authorities  which  have  been  read 
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in  this  case,  were  read  and  exaniined  in  ihe  case  of  Hubbard  vs.  WA^ai.\oTi>.'«, 
DaviSf  1  Aikens,  296  ;  and  some  of  ihem,  at  least,  were  over-       i33t}. 
rated.     The  case  of  Reea  vs.  Berrington^  2  Vesey^jr.  640,  andMom.^ciier  bb. 
the  cases  cited  in  the  marginal  notes  to  that  case,  and  the  case  of      j^^, 
English  ys.  Darling,  2  Boss,  S^  Pull.  6\,  certainly  establish 
this  principle  ;    That,  when  the  creditor,  without  consent  of  the 
surety,  gives  time  to  the  principal  by  a  contract  which,  in  the  Ian-  j 

guage  of  Gibbs,  C.  J.,  in  Orms  vs.  Young,  Roll,  84,  ties  up  his 
bands,  the  surety  is  discharged,  and  this  for  two  reasons.  1st.  It 
is  varying  the  terms  of  the  contract,  by  extending  the  time  for  its 
fulfilment;  and  no  surety  is  ever  charged  beyond  the  terms  of  his 
contract*  A  surety  might  be  willing  to  be  bolden  for  a  limited 
time,  but  unwilling  to  be  holden  for  a  longer  period.  2d.  Be- 
cause the  surety  may  in  a  court  of  equity  compel  the  creditor  to 
sue  the  principal  debtor  at  law,  under  such  regulations  as  the 
court  shall  make,  so  as  not  to  impair  his  security  or  delay  his  debt, 
which  the  creditor  cannot  do,  if  he  makes  a  contract  with  the 
principal  for  delay.  We  think  it  is  equally  well  established,  that 
a  delay  or  neglect  of  the  creditor  to  sue  the  principal,  though 
urgently  requested  thereto  by  the  surety,  is  not  a  discharge  of  the 
stirety.  The  surety  may  pay  the  debt,  and  pursue  the  principal 
for  his  own  benefit.  Further,  the  surety,  on  paying  the  debt  of 
the  principal,  is  entitled  to  be  put  in  the  place  of  the  creditor,  and 
may  avail  himself  of  all,  or  any,  of  the  collateral  securities, 
means,  or  remedies,  which  the  creditor  has  for  enforcing  payment 
against  the  principal,  and  may  have  them  assigned  to  him,  under 
such  terms  as  a  court  of  chancery  may  order.  And  further,  as  to 
any  otlier  collateral  securities,  which  the  creditor  may  have  at  the 
time  the  surety  entered  into  the  obligation,  niid  which  may  have 
had  an  influence  in  inducing  the  surety  to  become  obligated,  the 
creditor  must  act  with  good  faith,  and  not  discharge  them  to  the 
prejudice  of  the  surety. 

Bin  inasmuch  as  the  creditor  is  not  compelled  to  institute  a  suit 
at  the  request  of  the  surety,  so  he  may  discontinue  any  suit  by  him 
instituted  for  his  own  benefit,  and  without  any  such  request,  if  he 
acts  with  good  faith,  and  with  a  view  to  his  own  interest.  And,  al- 
though it  is  commenced  by  attachment,  whha  view  of  enforcing  a 
more  speedy  payment,  yet,  if  it  was  commenced  without  the  re- 
quest or  knowledge  of  the  surety,  so  it  may  be  discontinued,  or 
other  security  may  be  received,  as  a  substitute  for  the  attachment, 
without  consuhiug  the  surety,  if  the  creditor  acts  with  good  faitb. 
The  cases  of  Fulton  vs.  Mathews  and  Wedge,  15  Johns.  433, 
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WABHiiroToirand  Bellows  vs.  Lavd^  5  Pickerings  307,  countenance  (hts  opin- 

March,       .  • 

1832.       ion. 

Montpelier  b'k.  ^^  ^^^^  ^^'^  "^  Opportunity  of  seeing  the  cases  decided  in 
?'•  Kentucky,  Jones  vs.  JSullockj  2  Bibh^  467,  and  Baird  v^iZtee, 
1  Call\  18,  nor  the  case  in  Pennsylvania,  CommoniMwA  vs. 
Vaniersliee  and  others^  8  Serg.  if  Rawle^  452,  except  what  we 
find  in  tlie  note  to  Starkie^s  Etidenee,  3  Vol.  1 390  ;  and  it  would 
be  unsafe  to  rely  oh  them,  unless  we  could  learn,  from  the  reports 
themselves,  under  what  circumstances  the  cases  appeared  to  the 
court,  and  what  was  the  point  decided*  In  the  case  ofJVtsbit  vs. 
Smithf  2  BrotoHf  579,  the  creditor  had  commenced  a  suit  at  the 
urgent  request  of  the  surety,  and  then  had  compromised  the  suit, 
and  given  a  time  to  the  principal  of  three  years  beyond  the  origin- 
ally stipulated  time  ;  and  under  these  circumstances  the  surety 
was  released. 

In  the  case  of  Law  vs.  East  India  Company ^  4  Vesey^jr.  824, 
nothing  was  determined  ;  but  the  question,  as  to  the  liability  of 
the  surety,  was  left  to  be  settled  in  a  suit  directed  to  be  brought 
thereafter.  We  find  nothing  there,  nor  in  any  oi  the  cases  which 
have  been  read,  which  militates  against  the  opinion  we  have 
formed  in  this  case.  We  are  all  of  opinion  that  the  dissolving 
the  attachment  made  by  the  plainlifison  the  property  ofDixon.was 
no  discharge  of  the  sureties  of  Dixon.  The  attachment  was 
commenced  for  their  own  benefit,  and  not  at  the  request  of  the  de- 
fendant and  the  ofher  signers.  If  that  suit  had  been  purstied,  they 
might  have  attached  the  personal  property  of  either  of  the  other 
signers,  and  collected  their  debt  of  them  ;  and  would  not  have 
been  compelled  in  chancery  to  pursue  the  attachment  against  G. 
.  O.  Dixon,  unless  at  the  request  of  the  defendants,  and  on  being 
fully  indemnified  for  any  costs  or  liabilities,  if  there  were  any 
doubt  as  to  the  ownership  of  the  property,  and  in  such  a  manner  that 
they  should  not  be  delayed  in  the  collection  of  their  debt.  It  was 
discontinued  in  good  faith,  and  under  such  circumstances  as  might 
reasonably  have  been  expected  at  the  time  would  have  ensured  a 
more  speedy  payment  from  G.  O.  Dixon,  and  thus  have  relieved 
the  sureties  altogether.  It  was  not  transacting  the  business  of  the 
« surety,  as  has  been  said  in  the  argument ;  but  was  managing 
their  own  business,  for  their  own  benefit,  not  at  the  request  of  the 
surety.  It  was  commencing  and  discontinuing  a  suit  in  a  manner 
which  the  plaintifli  might  reasonably  suppose  would  coerce  the 
payment  of  the  debt  by  G.  O.  Dixon.  If  the  defendant  or  the 
other  signers  weie  dissatisfied,  they  might  have  paid  the  note,  and 
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Sued  G.  O.  DizoDy  and  attached  the  same  property,  or  have  re-W^'"J''°» 
i}uested  and  received  of  the  plaintiffs  the  benefits  of  that  attach-      isss. ' 

ment  on  giving  them  such  itfldemnity,  as  might  have  been  equita-Montpeiicr  b'fc. 
ble,  j»j^^ 

In  considering  this  question  in  this  view,  it  cannot  have  escaped 
the  attention,  how  very  embarrassing  it  is  to  compel  the  holder  of 
ejoint  and  several  note,  more  particularly  a  bank,  to  recognise 
the  relation  of  principal  and  surety  in  the  signers  of  the  note  ; 
«nd  (here  are  some  authorities  which  tend  to  establish  the  princi- 
ple, that  they  are  not.  But  the  case  does  not  require  of  us  to 
consider  this  question ;  and  for  the  reasons  already  suggested  it  is 
left  open  for  a  decision  when  a  case  is  presented  which  requires  itb 

The  judgement  of  the  county  court  is  reversed  and  a 

New  trial  granted^ 


iW.'V'k.. 


1832. 


RoswELL  Waters  v$.  Geobgb  M.  Daines.  WABniKotoifi 

March, 

The  collector  of  ftscbool-diflrrict  tax  is  liable  in  trespass  for  seizing  property  by  virtue 
of  his  warrant  and  rate-bill,  if  the  district  hare  no  power  to  grant  the  tax,  or  if 
there  be  any  illegality  in  TOting  it. 

And  although  in  stich  case  the  rote-bill  and  warraot  are  regular  on  tlieir  face,  the  coK 
lector  is  not  justified. 

The  inhabitants  of  a  school  district  cannot  vote  a  tax  on  a  list  which  is  not  to  be  com- 
pleted  until  after  thirty  days  from  voting  ^e  tax  ;  and 

Therefore,  where  a  school  district  voted  a  tax  in  May  bn  a  list  which  could  not  be 
completed  till  December  following,  and,  consequently,  the  tax  could  not  be  assesa- 
ed  within  thirty  days  after  voting  the  tax,  as  required  by  the  statute,  it  was  held  to 
be  illegal,  and  that  all  the  subsequent  proceedings  had  to  enforce  the  collection  of 
the  tax  were  alto  illegal. 

A  school-tax  is  not  necessarily  void  because  it  is  not  assessed  withm  thir^  da^s 
after  it  is  voted. 

This  was  an  action  of  trespass  for  seizing  and  carrying  away 
certain  sheep,  the  property  of  the  plainiifl.  The  defendant  plea^ 
tied  the  general  issue,  and  gave  notice,  that  he  should  give  in  ev^ 
idence  under  it,  that  he  took  the  property  in  question  as  collector 
of  a  school  district,  in  which  the  defendant  was  assessed^  by  vir- 
tue of  a  rate  bill  and  warrant ;  and  on  trial  oBered  in  evidence  the 
said  rate  bill  and  warrant,  and  a  copy  of  the  record  of  the  proceed- 
ings of  said  school  district  relating  to  the  voting  and  assessment 
of  the  tax  ;  from  which  it  appeared  that  the  tax  was  voted  on  the 
15th  day  of  May,  1830,  and  was  to  be  levied  on  the  list  for  that 
year  ;  and  that  it  was  not  assessed  within  thirty  days  after  it  was 
voted.    For  these  reasons  the  counsel  for  the  plaintifl  objected 
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WAsniNOTanrtothe  evidence,  and  the  court  accordingly  rejected  it,  and  direct- 
1832.'      eda  verdict  for  the  plaintiff.     The.  defendant  ^xcepted^  and  tbe 
"^ateTB     ^^^  ^^^  reserved  for  the  opinion  of  this  Coqrt. 


vs. 
Daines. 


After  argument  by  Smith  fy  Ptch^  for  the  defendant,  and  by 
Merrill  fy  Spaldingy  for  the  plaintitT, 

Williams,  J.,  delivered  the  opinion  of  the  Court. — ^The  de- 
fendant justifies  the  taking  of  the  property,  for  tvhich  this  action  of 
trespass  is  brought,  by  a  warrant  at»d  rate  bin  for  a  school  tax. 

No  objection  has  been  nnade  to  the  warrant  and  rate  bill  on  ac- 
count of  any  irregularity  apparent  on  the  face  ;  but  it  is  urged 
that  the  tax  was  illegal.  The  position,  that  a  collector  of  taxes  is 
accountable  in  an  action  of  trespass  when  there  is  a  want  of  power 
HI  the  town  or  district  granting  the  tax,  or  where  there  is  any  ille- 
gality m  voting  the  same,  has  been  considered  as  too  well  settled 
to  be  questioned  at  this  time.  Hence  the  legislature,  while  they 
have  exempted  the  collector  from  any  liability  on.  account  of  any 
mistake,  mischarge,or  overcharge,in  the  rate  bill,  give  him  a  right 
of  action  directly  against  the  town  or  community  granting,  or  at- 
tempting to  grant,  a  tax,  where  he  is  made  accountable  on  ac* 
count  of  such  want  of  power  to  grant,  or  illegality  in  granting. 

The  reason  of  this  is  obvious.  Unless  such  action  could  be 
maintained,the  person  injured  would  be  either  without  any  remedy, 
or  any  but  one  wholly  inadequate.  No  action  can  be  maintained 
against  the  corporation  except  to  recover  back  the  money  which 
they  have  wrongfully  received,  and  this,  it  will  bo  seen,  would  go 
but  little  way  in  compensating  a  person  whose  property  has  heen 
sacrificed  by  a  public  sale,  or  whose  body  has  been  imprisoned  to 
compel  the  payment  of  a  sum  of  money  illegally  demanded  of 
bim.  Every  one  who  is  injured  in  this  way  should  be  permitted 
to  have  recourse  immediately  to  the  person  who  takes  his  proper- 
ty, or  imprisons  him  against  his  will,  to  recover  such  damages  as 
he  has  sustained  leaving  that  person,  if  he  fails  to  make  out  a  jus- 
tification on  account  of  the  illegality  of  those  who  set  him  to  work, 
to  obtain  his  recompence  of  the  community  of  which  he  is  a  mem- 
ber, and  as  whose  officer,  and  by  whose  direction,  be  committed 
the  in}t>ry  complained  of.  This  was  recognised  as  the  law  upon 
these  subjects,  in  the  cases  oi  Harrison  vs.  Babcock  et  aL  1  H. 
Black.  68;  PVUliams  vs.  Priichard^  4  Term  Rep.  2;  Edding* 
ton  vs.  Borman,  4  do,  4  ;  Perchard  vs.  Heyward,  8  Termy  468. 
This  principle  was  fully  and  ably  illustrated  by  C.  J.  Chipman,  in 
the  case  of  Wilcox  vs.   Sherwin^  1  D.  Chip.  72,     The  opinion 
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of  the  chief  justice,  it  is  true,  was  not  sustained  by  the   associate  Wa^ikoton, 
justices,  who  4ield  the  rate  bill  and  warrant  to  be  a  sufficient  justi-      1832. 
(ication  to  the  officer.     And   there  are   some  decisions  in  the     waters"" 
neighbouring  states  to  the  same  effect.     Tet  his  opinion  was  adop- 
ted by  this  Court  iif  the  case  of  Bates  vs.  Hazeliinej  1  Vi.  Rep, 
81,  where  it  was  decided,  that  the  collector  of  a  district  school  tax 
must  not  only  show  his  rate  bill  and  warrant,  but  also  the  organi- 
zation of  the  district,  the  appointment  of  the  committee,  and  the 
vote  laying  the  tax ;  and  the  Court  remark,  that  if  the  tax  was  not 
legally  imposed,  the  collector  had  no  right  to  collect  it.     This  au- 
thority is  decisive  upon  this  part  of  the  case,  viz.  that  the  collector 
is  liable  i(  the  tax  is  illegal. 

The  next  question  is,  whether  the  tax  was  legal.  It  seems  it 
was  voted  on  the  1 5th  May,  1630,  on  the  list  of  1830.  By  the 
general  law  in  relation  to  lists  and  listers,  the  lists  are  to  be  given 
in  in  the  month  of  April.  After  ihey  are  given  in,  the  listers  are 
to  add  assessments  by  the  twentieth  of  June,  and  also  the  appraisal 
of  the  real  estate  in  those  years  when  such  appraisal  must  be 
made  ;  and  to  add  two  folds  in  the  month  of  September  ;  and  the 
whole  list  is  not  to  be  completed  until  10th  December. 

Taxes  are  required  to  be  apportioned  on  the  list  of  the  polls  and 
ratable  estate  ;  and  it  seems  to  me,  it  would  be  proper  that  all  the 
taxes  voted  as  granted  in  any  one  year,  should  be  laid  on  one  list, 
and  that  one  completed  or  perfected. 

It  is  very  clear,  that  a  vote  to  raise  a  tax  on  a  list  to  be  given 
in  at  any  distance  of  time  would  not  be  legal,  as  on  a  list  to  be 
made  up,  one,  two  or  ten  years  thereafter.  It  is  true  the  decis- 
ion in  the  case  ofMouniville  vs.  Houghtorij  7  Con.  543,  recog- 
nises that  a  tax  voted  in  November,  1823,  on  a  list  which  was  not, 
and  could  not  be,  completed  until  August,  1824,  was  legal ;  but  it 
seems  to  be  founded  on  the  usage  or  practice,  which  had  prevail- 
ed in  that  state,  confirmed  by  a  statute  passed  in  1826.  Possibly 
tliere  might  be  cases,  in  which  it  would  be  better  to  lay  the  tax  on 
the  list  which  is  making.  But  leaving  this  question,  as  to  the 
right  of  towns  to  vote  a  tax  on  the  list  perfected,  or  on  the  list 
which  is  making  between  the  1st  April  and  10th  December,  it 
cannetbe  doubted  on  what  list  a  school  tax  must  be  voted.  The 
statute  of  1827,  for  support  of  schools,  7th  section,  prescribes  who 
shall  be  4)onsidered  as  lawful  voters  in  a  school  district. 

Any  man  who  is  twenty-one  years  old,  and  is  liable  to  pay  taxes 
in  said  district,  and  is  a  resident  of  the  district  at  the  time,  shall 
J)e  considered  a  lawful  voter.     By  the  1 1th  section,  the  committee 
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^^»™J*°*are  required  to  assess  any  tax  voted  by  the  district  oa  the  polfo 
1832.'  and  ratable  estate  of  the  inhabitants,  who  are  defined  to  be  the  in- 
Waters,  habitants  living  in  the  district,  within  thirty  days  after  the  vote  rais- 
PaiBM.  ''^  ^^  ^^^'  ^^^^  although  this  may  be,  and  is  considered,  as  di* 
rectory  merely,  so  far,  that  if  the  committee  neglect  to  make  the 
assessment  within  thirty  days,  and  do  OMike  it  after  that  time,  yet 
the  tax  on  that  account  would  not  be  illegal  but  might  be  collect- 
ed. It  is  nevertheless  decisive  as  to  what  list  ii  n^ust  be  assessed 
on ;  that  is,the  tax  must  be  voted  on  a  list  compIeted,.so  that  the  coa^ 
raittee  could  exercise  the  power  devolving  on  them,  within  the  pert-^ 
od  prescribed  by  the  statute,  and  voted  by  persons  whose  liabiliiy  toi 
pay  the  tax  is  ascertained  by  a  list  already  made  out.  We  are^ 
therefore,  all  agreed  in  saying,  that  a  school  district  cannot  vote  a 
tax  on  a  list  which  is  not  to  be  completed  until  after  thirty  days, 
from  voting  the  tax  ;  and  we  apprehend  the  decision  la  the  case 
from  Connecticut  is  not  at  all  at  variance  with  the  principle  which 
we  here  adopt ;  for  Judge  Daggett  says,  in  that  case,  if  the  tax 
was  laid  in  1823,  on  the  list  of  1823,  and  the  rate  bill  was  to  be 
made  out  immediately,  there  would  be  force  in  the  argument 
against  it,  as  the  tax  could  not  be  completed  unlU  several  months 
after. 

Inasmuch  as  in  this  case  the  tax  was  voted  in  May,  on  the  list 
of  1830,  which  could  not  be  completed  until  the  December  fok 
lowing,  and  could  not  be  assessed  within  thirty  days,  as  required 
by  the  statute,  it  was  illegal,  and  rendered  all  the  subsequent  pro- 
ceedings, bad  to  enforce  the  colleciion  thereof,  illegal  also. 

It  has,  however,  been  argued,  that  the  rate  bill  and  warrant,  be- 
ing regular  on  their  face,  and  the  distiict  having  jurisdiction  of 
the  subject  matter,  the  defendant  is  protected  ; — ^that  the  district 
had  the  power  of  raising  the  very  tax  that  was  voted  i  and  if  ft 
ought  to  have  been  on  another  list,  it  was  no  more  than  the  impro* 
per  exercise  of  a  legal  and  given  power.  This  argument  howev- 
er is  bulk  on  a  false  basis.  It  assumes  as  its  foundation  the  very 
kc\  which  the  defendant  is  endeavouring  to  establish.  The  dis- 
trict had  no  power  to  vote  this  very  tax.  They  had  the  power 
of  raising  a  tax  on  the  list  then  made ;  but  they  had  no  power  to 
lay  the  tax  on  any  other  apportionment ;  and  these  proceedings 
were  as  manifest  a  departure  from  the  authority  given  in  the  stat- 
ute, as  they  would  have  been,  had  the  tax  been  voted  on  the  list 
pf  the  polls  only,  on  the  list  of  the  real  estate  alone,  or  on  any  one 
of  the  species  ol^  personal  property  which  are  to  be  given  into  the 
}i$t.     If  from  this  argument  it  could   b,e  deduced  that  the  i^^e5^-^ 
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larity  here  complaiaed  of  was  a  mere  mistake,  miscbarge  or  over-  ^VAwiNGToti, 
charge,  in  assessing  or  making  up  the  rate  bill,  it  would  avail  ibe  ib32.  ' 
defendant  \  but  the  objection  in  this  case  goes  beyond  the  pro- 
ceedings of  the  committee,  and  is  directed  against  the  proceed- 
ings of  the  district  itself,  of  which  both  the  plaintiff  and  de- 
fendant are  members.  The  collector  cannot  be  compared  to  an 
officer  acting  under  the  proceedings  of  a  court  of  competent  juris- 
diction, where  the  proceedings  are  held  to  be  regular,  both  with 
respect  to  him  and  the  party,  until  set  aside,  as  we  consider  there 
was  clearly  a  want  of  power  in  the  district  to  lay  this  tax  on  the 
list  on  which  it  was  voted.  And  whether  it  is  considered  a  case 
where  there  was  a  want  of  authority  to  lay  the  tax,  or  an  illegality 
in  laying  it ;  in  either  case,  it  would  afibrd  no  justification  to  the 
officer  who  attempted  to  collect  the  same. 

The  judgement  of  the  county  court 
must,   therefore,  be  affirmed. 


•-%.- 


Isaac  S.  Beach  vs.  Moses  S.  Abbott  b  Abdiel  Blodget. 

An  officer  by  the  directions  of  the  creditor's  attorney  attached  certain  personal  prop- 
erty of  a  debtor  by  virtue  of  a  writ  of  attachment,  and  delivered  the  same  to  a  person, 
who  executed  his  receipt  therefor  to  the  officer,  promisinj^  to  redeliver  it  on  demand, 
and  then  permitod  it  to  go  back  iqto  the  possession  of  the  debtor.  Afterwards  the 
attorney  took  out  a  writ  of  attachment  in  his  own  favor,  against  said  debtor,  and 
gave  it  to  Ihe  same  officer,  with  directions  to  attach  the  same  property  ;  which  was 
done  accordingly.  Judgement  having  been  rendered  in  diis  last  suit,  the  property 
was  sold  on  the  execution  issuing  thereon. — ^It  was  held  in  an  action  brought  by  the 
officer  on  the  receipt,  taken  on  the  first  attachment,to  recover  the  value  of  the  prop- 
erty, that  the  suit  could  no^  be  sustained. 

This  was  an  action  of  assumpsit  upon  a  promise  of  the  defen- 
dants to  redeliver  to  the  plaintiff  certain  goods  and  chattels  on  de- 
mand. A  verdict  was  returned  in  favor  of  the  defendants,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

Tlie  property  in  question  belonged  to  one  Josiah  Abboitf  and 
was  attached  while  in  his  possession,  on  the  9th  day  of  April, 
1829,  by  the  plaintifl,who  was  a  deputy  sheriff,  on  a  writ  of  attach- 
ment in  favor  of  one  Heath  against  Abbott ;  the  property  being 
exposed,  and  turned  out  for  attachment,  to  the  plaintiff,  by  James 
Steele,  Esq.,  attorney  of  Heath.  Whereupon  the  defendants  ex- 
ecuted to  the  plaintiff  a  receipt  for  said  property,  promising  to  re- 
deliver the  same  on  demand.  The  property  was  not  removed 
from  the  possession  of  Josiah  Abbott.  Afterwards,  on  the  21st 
day  of  May,  1 829,  Steele,finding  the  property  still  in  the  possesion 
pf  Josiah  Abbott,  directed  the  plaintifl  to  attach  it  on  a  writ  of  at«* 


Essex, 

Atarcht 
1833. 
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EssKx,      tachment  id  favor  of  Steele  against  Josiah  Abbott :  and  tbe  plain- 
1832.       lift  accordingly,  in  his  capacity  df  deputy  sherifi,   attached  and 
Beach,     toolc  away  the  property,  and  afterwards  sold  it  on  nn  execution 
Abbon%tal.  'ssued  in  favor  of  Sieel  in  the  suit  last  mentioned.     The  writ  in 
(avor  of  Heath  against  Josiah  Abbott  being  returned  and  entered 
in  the  county  court,to  which  it  was  made  returnable,  Heath  recov- 
ered judgement  thereon  against  said  Abbott  for  a  sum  much  lar- 
ger than  the  estimated  value  of  the  property.     Heath  having  pray- 
ed out  execution  upon  his  judgement,  delivered  it  for  coliection  to 
the  plaintiff*,   (who  still  continued  deputy  sherifi,)  within   thirty 
days  after  the  rendition  of  said  judgement,  but  long  after  the  se- 
cond attachment  of  the  property  and  the  sale  thereof  on  execution. 
The  plaintifi  within  the  life  of  the  execution  in  favor  of  Heatb,de-  . 
mandedthe  proprty  of  the  defendant,  Blodget^  and  was  prevent- 
ed from  making  demand  upon  the  defendant,  Abboit,  by  reason 
of  his  residing  in  Canada.      It  was  agreed  that  if  upon  tbe  facts 
aforesaid,  the  plaintiff*  was  entitled  to  recover  in  this  action,  the 
verdict  was  to  be  set  aside,  and  judgement  to  be  rendered  for  the 
plaintiff  for  the  value,  as  estimated  in  the  receipt,  of  so  much  of 
said  property  as  was  not  admitted  in  any  count  in  the  declaration 
to  have  been  redelivered  ;  otherwise  the  verdict  to  stand. 

On  this  statement  of  facts  the  county  court  decided  that  plain- 
tifi'was  not  entitled  to  recover,  and  rendered  judgement  on  said 
verdict.  The  plaintifi* excepted,  and  removed  the  cause  to  this 
court  for  a  final  decision. 

After  argument  by  Cvshman  fy  Paddock^  for  the  plainliffi  and 
fVells  4*  ^*  Mattocks,  for  the  defendant, 

Williams,  J.,  delivered  the  opinion  of  the  Court. — ^This  is  an 
action  brought  by  the  plaintiff*,  to  recover  of  the  defendants  on  their 
contract  to  deliver  to  Vim  on  demand  certain  articles  of  personal 
property,  which  they  had  received  of  him.  It  appears  that  the 
plaintiff,  as  deputy  sheriff^,  had  attached  the  property  in  question, 
at  the  suit  of  one  Heath  against  Josiah  Abbott ;  that  the  property 
was  turned  out  to  him  by  Mr.  Steele,  the  attorney  of  Heath,  and 
was  delivered  to  the  defendants,  who  executed  the  receipt  on 
which  this  action  was  brought,  and  permitted  the  same  to  go  back 
into  the  possession  of  Abbott.  Afterwards  Mr.  Steele  took  out  a 
writ  of  attachment  in  his  own  favor  against  Abbott,  gave  the  same 
to  the  plaintiff!*to  serve,  who  by  direction  of  Mr.  Steele  attached 
the  same  property.  On  the  last  writ  a  judgement  was  recovered 
by  Mr.  Steele,  an  execution  issued  thereon,  and  the  phindfT,  as 
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deputy  sheriff,  sold  {he  property  attached  to  satisfy  tiie  same.   The      ^;^,f^^; 
question  is,  whether  these  defendants  are  liable  on  their  contract^       i»3<j. 
to  deliver  ibis  properly  to  the  plaintiflf,  when  the   plaintiff  has  al-      Beach 
ready  taken  the  same  into  his  own  possession,  and  disposed  of  it  ^bbouetai. 
as  before  m^ntioxied. 

Considering  this  as  an  ordinary  case  between  a  bailor  and  his 
bailee,  it  would  be  too  plain  to  admit  of  a  controversy.  If  one 
person  delivers  property  to  another  lo  keep,  takes  a  contract  for 
the  redelivery,  and.  afterwards  retakes  the  properly  into  his  own 
possession,  the  contract  must  be  at  an  end  ;  and  it  would  be  pre- 
posterous to  think  of  maintaining  an  action  on  the  contract  for  tiie 
same  property* 

The  case  under  consideration  is  one  of  that  character.  TliG 
plaintiff  by  the  attachment  had  the  possession,  and  the  right  to  the 
possession, of  the  property  attached;  the  defendants,the  receiptsmeui 
took  the  property  to  keep  for  him.  He  had  a  right  to  retake  the 
same  at  any  lime  against  their  consent,  and  when  he  did  take  it} 
their  contract  to  redeliver  it  to  hnn  was  ful6lled  and  at  an  end. 

There  is  nothing  in  the  character  in  which  these  patties •acqui<« 
red  what  right  they  had  to  this  property,  which  takes  this  case  out 
of  tho  general  principle  before  mentioned. 

The  right  ofihe  plaintiff  was  by  virtue  of  the  attachment  in  fa-^ 
vor  of  Heath.  It  was  his  duty  to  take  the  property  into  his^ictual 
custody.  When  in  his  custody,  the  same  could  not  be  taken  from 
him,  against  his  consent,  except  by  writ  of  replevin.  All  subse-- 
qucnt  attachments  on  the  same  property  would  be  subject  to  the 
first.  In  Alassacbusetts,  no  attachment  could  be  made  by  any 
other  officer.  In  this  slate  different  officers  might  probably  attach 
the  property,  and  create  a  lien  thereon,  but  still  could  not  take  the 
same  out  ofthe  possession  of  the  first  attaching  officer. — Hall  vs< 
Walbridge,  2  Jltk.  21 5. 

The  right  of  the  defendants  accrued  from  the  delivery  of  the 
property  to  them,  and  from  their  contract.  As  between  them  and 
the  plaintiff,  the  possession  and  the  right  of  possession  remained,  as 
before,  with  the  plaintiff,  for  their possemon  was  his.  Whatever 
attachments  or  executions  he  might  receive,  and  levy  on  this 
property,  must  therefore  be  subject  to  the  first,  as  it  would  be  no 
more  than  an  attachment  of  property  in  his  possession,  tt  has 
been  supposed  that  because  the  property  aitached  was  suffered  to 
go  back  into  the  hands  of  Abbott,  the  original  debtor,  it  was,there-> 
fore,  liable  to  be  taken  again  to  satisfy  his  debt?,  and  might  be  ta« 
ken  by  the  same  creditor  and  the  same  officer.     This  would  be 
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^arSt       ^Ai'rying  the  doctrine  of  a  fraud  in  law  to  h  most   unreasonable 
i»33.'      extenr,  and  would  subject   the  doctrine  itself  to  the  charge  of 
Beach      foWy  and  inconsistency.     It  appears  to  me  the  whole   argument 
AbbJtt'et  ai.  ^""^wn  from  this,  may  be  answered  by  inquiring  whether  if  Mr. 
Beach,  the  present  plaintifl,  had  suffered  the   property  to  remain 
with  Abbott,  the  debtor,  toithout  taking  a  receipt^  be  would  have 
been  compelled  to  serve  the  attachment  of  Mr.  Steele  on  the  same 
property,  and  thus  defeat  hintself  of  all  claim  under  the  attach- 
ment of  Mr.  Heath,  be  compelled  to  appropriate  the  property  for 
the  benefit  of  Mr.  Steele,  and  make  himself  liable  to  Mr.  Heath  ? 
Certainly  he  could  not  have  subjected  himself  in  this  way. 

A  sherifi^attaching  property,  or  his  receiptors,  are  liable  to  have 
their  right  to  the  same  defeated  by  suffering  the  same  to  remain 
with  the  debtor,  where  it  may  be  taken  by  other  officers  at  the 
suit  of  other  creditors.  The  law  from  principles  of  policy  de^ 
clares,  that  the  first  attachment  shall  be  inoperative  against  other 
officers  ;  that  though  it  may  be  good  as  to  the  immediate  parties,  it 
is  good  for  nothing  as  to  others.  But  for  the  very  reason,  that  it 
is  good  between  the  parties^  an  officer  attaching  and  suflTering  the 
property  attached  to  remain  with  the  debtor,  either  with  or  with-^ 
out  a  receipt,  cannot  by  taking  the  property  again  into  his  posses^ 
sion,  make  either  the  debtor  or  receipts-men  liable  in  any  actioQ 
for  not  redelivering  the  same  to  him.  It  might  as  well  be  contend 
ed  that.as  a  consequence  of  this  rule  of  law,  a  purchaser  who  had 
sufi*ered  the  goods  purchased  to  remain  with  the  vendor  under  a 
contract  to  return  the  same  on  demand,  could  attach  the  same  as 
the  property  of  the  vendor,  and  then  sue  him  on  his  contract  for 
not  returning  it.  We  can  see  nothing  in  this  principle  of  the  law 
which  would  warrant  a  recovery  by  the  plaintiff"  on  this  receipt 
against  these  defendants. 

On  any  view  which  we  have  taken  of  this  case,  we  are  led  to 
the  concIusion,that  the  plaintiff,  having  taken  into  his  own  custody 
the  articles  attached  by  him  at  the  suit  of  Heath,  which  be  deliv- 
ered to  the  defendants,  under  their  contract  to  return  the  same  to 
him  when  demanded,  has  no  further  claim  against  them  on  the 
receipt,  unless  the  property  was  injured  while  under  their  control, 
but  that  their  obligation  was  fulfilled  when  he  took  the  same  back 
into  his  actualjcustody.  The  same  question,  we  understand,  was 
decided  in  the  case  of  Scott  vs.  Harding  and  Caldufell,  in  Or- 
leans county,  a  few  years  since,  which  is  not  yet  reported.  From 
the  statement  of  that  case  in  the  argument,  as  well  as  from  the  re- 
collection of  our  brethren,  who  assisted  in  deciding  the  samei  i^ 
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must  bare  involfed  the  very  principle  which  is  presented  in  this  |^^ 
case.  Bat  were  it  a  new  question  we  should  have  arrived  at  the  1832. ' 
same  result.  Beach, 

The  judgement  of  the  county  court  is  affirmed*  Afrhtm  in  ti 


Stlvanus  C.  Haseill  vs.  William  R.  Amdbos.  ^ 

A  parson's  only  cow  is  not  subject  to  attachment  or  sxMUtioo,  tfae«gh  be  reside  in        1833. 
Canada,  and  the  cow  be  casually  found  in  this  State. 

Action  of  lmpa$$  for  seieing  and  carrying  away  the  plaintifl^s 
cow.  It  appeared  that  the  cow  in  question,  was  the  only  one  the 
plaJntifi  had,  and  that  the  defendant  bad  taken  her  in  the  capaci- 
ty of  an  officer,  by  virtue  of  a  writ  of  atiachment  at  the  suit  of  a 
creditor.  The  plaintiff  was  a  native  of  this  state,  but,  at  the  time 
the  debt  was  contracted,  on  which  the  attachment  was  made,  and 
for  more  than  a  year  before,  and  at  the  time  of  said  attach- 
ment, resided  with  fats  family  at  Stanstead,  in  the  province  of 
Lower  Canada.  The  cow  was  kept  and  used,  at  the  time  of  the 
attachment,  at  the  plaintiff's  residence  in  Stanstead  ;  but  she  had 
casually  strayed  into  this  state,  within  the  precincts  of  the  offi- 
cer, where  she  was  seized  by  virtue  of  a  writ  of  attachment  as  be- 
fore mentioned. 

The  parties  agreed  ou  a  statement  of  facts,  on  which  a  judge- 
ment was  entered  by  agreement  for  the  defendant ;  and  the  cause 
was  ordered  to  pass  to  the  Supreme  Court  for  a  final  hearing. 

The  case  was  argued  by  Jlfr.  Rtdfiddy  for  the  plaindff,  and 
by  Mr.  Leslie^  for  the  defendant. 

Williams,  J.,  delivered  the  opinion  of  the  Court.  The  plain- 
tifi  brings  this  action  to  recover  the  value  of  a  cow,  which  the  de« 
fendant  has  taken  from  him  by  virtue  of  an  attachment  and  exe- 
cution. The  taking  is  confessed.  It  is  admitted,  that  it  was  the 
only  cow  of  the  plaintiff,  and  that  the  plaintifi,  at  the  time  of  the 
attachment  and  levy  of  the  execution  thereon,  resided  in  the  pro- 
vince of  Lower  Canada.  The  only  question  is,  whether  the  cow 
was,  on  that  account,  liable  to  be  taken  in  execution. 

The  legislature  from  principles  of  public  policy  have  thought 
proper  to  exempt  from  execution  certain  articles  of  personal  prop- 
erty, and,  from  the  same  principles,  have  made  provision,  that  a 
debtor  imprisoned  on  execution  may  be  the  owner  of  that  proper- 

77 
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^S^^  ty,  and  sUil  be  admitted  to  the  oath  provided  for  poor  debtors. 
1832.  This  property,  thus  exempt)  is  not  considered  as  subject  by  law 
yT..i,;ii     to  the  debts  of  the  owner. 

AnXrat*  '^^^  language,  by  which  the  exemption  is  declaredj  is  plain  and 
explicit,  and  leaves  little  or  no  latitude  to  courts  or  juries  either  io 
ascertaining  the  meaning,  or  determining  the  cases  to  which  it  is 
applicable. 

It  is  sufficient,  in  general,  for  tlie  court  to  know  what  the  legis* 
lature  have  done,  and  not  enquire  into  the  reasons  which  actuated 
it.  Although  it  is  a  legitimate  rule  in  the  construction  of  all  stat- 
utes, particularly  remedial  ones,  to  enquire  after  the  old  law,  the 
mischief  and  the  remedy  ;  and  so  construe  the  statute,  as  to  sup-  . 
press  the  mischief  and  advance  the  remedy.  Probably  no  rule 
for  the  interpretation  of  statutes  has  led  to  as  much  judicial  legis- 
lation as  this ;  and  courts,  by  indulging  in  fanciful  conjectures  as 
to  the  reasons  for  which  laws  were  enacted,  have  too  often  been 
led  to  depart  from  the  law,  and  make  a  new  one  entirely.  Hence 
there  should  always  be  a  great  deal  of  caution  used  when  we  re- 
sort to  this  rule  to  interpret  a  statute. 

Where,  however,  the  language  made  use  ol  by  the  legislature  b 
^  clear  and  explicit,  there  is  na  necessity  of  resorting  to  this,  or  any 
other  rule,  to  ascertain  its  views  in   passing  a  statute  ^  but  we  are 
only  to  endeavour  to  give  effect  to  its  intention,  learning  that  in- 
tention from  the  language  which  it  adopts. 

In  the  statute  under  consideration,  there  seems  to  be  very  little 
room  to  doubt  its  meaning.  The  language  is,  that  (he  officer 
shall  levy  the  execution  upon  the  property  of  the  debtor,  '*  always 
excepting  one  cow,  and  such  suitable  apparel,  bedding,  arms, 
and  articles  of  household  furniture,  as  may  be  necessary  for  up- 
holding life.'' 

As  to  all  the  other  articles,  except  the  cow,  they  are  to  be  ex- 
empted according  to  the  different  circumstances,  or  situation  of 
the  individual ;  and,  of  course,  some  discretion  must  be  used,,  botb 
by  officers  in  executing,  and  by  courts  in  deciding  how  far  the 
exemption  shall  extend.  The  jitdgement  must  be  exercised  io 
determining  the  extent ;  as  what  would  be  suitable  and  necessary 
in  one  case,  would  be  unsuitable  and  more  than  necessary  in  an- 
other. A  regard  must,  therefore,  be  had  to  the  situation  of  each 
debtor,  as  well  as  the  number  and  ability  of  his  family.  It  is  not 
so,  however,  in  relation  to  a  cow ;  probably  because  it  was  an  ar- 
ticle of  small  value,  and  from  the  difficulty  of  ascertaining  at  aU 
limes,^  whether  it  was  necessary  or  not.     It  might  be  said  that  thft 
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^ow,  from  disorder,  as  was  supposed  in  the  argument,  might  be   ^m*^]?* 
valueless  to  a  family ;  or  that  the  owner  had  no  family ;  or  that  he      1832. 
was  residing  out  of  the  government ;  or  in  such  a  situation  that  he     Haaidil 
would   not  want  the   milk  of  a  cow.     These,  and  a  variety  of     AndrM. 
other  considerations,  might  be  urged,  and  render  it  at  aH  times 
inconvenient,  and  frequently  difficult  to  determine,  whether  it  was 
necessary  or  expedient,  in  each  particular  case,  to  exempt  this 
article  from  being  taken  on  execution. 

To  prevent  any  of  these  enquiries,  one  cow  is  exempted  from 
sale  on  execution,  whatever  may  be  the  situation  or  circumstances 
of  the  debtor.  It  is  to  be  considered  as  though  the  exception  was 
inserted  in  the  execution. 

There  is  nothing  in  this  case  to  distinguish  it  from  any  other, 
where  the  only  cow  has  been  taken  on  execution.  The  person 
taking*  is  liable  to  an  action  at  the  suit  of  the  owner,  and  must  re- 
spond in  damages  the  value  of  the  property  taken. 

It  has  been  corectly  urged,  that  the  law  of  the  place  where  a 
remedy  is  attempted  to  beenfoiced,  must  always  govern  the  pro- 
ceedings had  to  enforce  the  remedy.  Both  principle  and  the 
authorities  clearly  establish  this  position.  Whatever  remedy  our 
laws  give  to  enforce  the  performance  of  a  contract,  will  equally 
avail  the  citizen  or  the  foreigner ;  and  they  equally  roust  be  sub- 
ject to  any  restraints  which  the  law  imposes  upon  them.  Our  in- 
habitants can  have  no  greater  rights  in  enforcing  a  claim  against 
a  foreigner,  than  an  alien  can  have  in  enfoicing  a  similar  claim 
against  one  of  our  own  citizens.  Whoever  submits  himself  or 
his  property  to  our  jurisdiction,  must  yield  to  all  the  requirements 
which  are  made  of  our  citizens  in  relation  to  the  collecting  of 
debts,  or  maintaining  suits  ;  and  is  clearly  entitled  to  all  the  bene- 
fits, exemptions,  and  privileges,  to  which  other  debtors  or  suitors, 
belonging  to  our  own  state,  are  subject  or  entitled.  If  the  one 
can  hold  a  cow,  suitable  wearing  apparel,  and  necessary  house- 
hold furniture,  without  having  the  same  taken  from  him  by  exe- 
cution, so  can  the  other.  Nothing  short  of  the  express  language 
of  a  statute  would  justify  us  hi  saying,  that  a  person  may,  by  virtue 
of  an  execution,  be  stripped  of  his  wearing  apparel,  his  necessary 
household  furniture,  and  his  only  cow,  merely  because  he  resides 
under  another  government,  when  a  person  residing  here  would 
not  be  subject  to  the  same  inconvenience  and  distress.  At  any 
rate,  we  are  not  disposed  to  give  a  forced  construction  to  a  statute, 
and  pervert  its  plain  and  obvious  language  and  meaning,  to  eflect 
this  jKirpose. 
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It  is  tbe  opiaioD  of  the  Court,  oo  the  case  stated,  that  the  prop- 
erty  for  whv:h  this  action  was  brought,  was  exempt  from  execu- 
tioo  ;  tiuA  the  plaiatiff  may  maintain  an  action  therefor,  and  is  en- 
titled to  judgement  on  tbe  case  stated.  The  judgement  of  the 
county  court,  must  therefore  be  rerersed,  and  judgemeot  render- 
ed for  ihe  phintifil 


O^^-w. 


Charlf.s  Duakee  vs.  Leander  Leland. 

Ab  atloniay  do  th«  trial  of  a  e$xm»  is  not  obHged  to  produee  a  paper  which  his  cSent 
has  entrosted  to  him  as  ominsel  in  the  case,  and  in  professional  confidence. 

ReawnabU  notice  must  be  given  to  a  party  to  prodace  a  paper  in  his  possession,  or  bo 
cannot  be  compelled  to  produce  iu  Notice  given  at  the  trial  ofa  cause  is  not  suffi- 
cient. 

Where  one  received  a  bill  of  Bale  of  certain  articYee  of  personal  property »  and  was 
thereby  authorized  to  take  posseseion  of  them  whenever  he  chose,  end  account  for 
them  to  the  owner  lU  what  they  might  bring  at  auction,— 4t  was  held,  that  he  waa 
accountable  for  those  only  of  which  he  had  taken  possession,  and  not  even  for  those, 
unless  be  had  so  conducted  as  to  manifest  an  intention  to  make  them  his  own,  or  bad 
made  them  his  own  by  such  gross  aegUgeoce  as  ought  to  make  him  aoeoontable  (or 
their  value. 

Assumpsit  on  a  promissory  note,  dated  May  2d.  A.  D'.  1828, 
for  j^49,90  and  interest.  Plea,  the  general  issucj  with  notice  of 
payment  in  a  waggon  and  sundry  other  articles,  herein  after  men- 
tioned. The  plaintiff  having  proved,  and  read  in  evidence,  the 
note  declared  on/the  defendant  called  John  H.  Kimball,  Esq.  at- 
torney of  tbe  plaintiff,  as  a  witness  to  prove,  that  tbe  plaintiff  held 
a  bill  of  sale  ofa  quantity  of  sap  buckets,  one  or  more  cauldron 
kettles,  and  a  sap  holder,  executed  by  the  defendant  to  him  on  the 
3d  day  of  May,  A.  D.  1828  ;  which  property  the  plaintiff  was  lo 
dispose  of,  and  apply  tbe  proceeds  on  the  note  in  question.  The 
witness  objected,  that  if  he  had  seen  or  knew  of  such  a  paper,  his 
information  on  the  subject  was  communicated  by  the  plaintiff  to 
the  witness  as  counsel  in  this  cause,and  in  professional  confidence. 
But  the  court  decided  that  he  was  not  privileged  from  disclosing 
the  fact,  if  within  his  knowledge,  that  such  a  paper  existed,  and 
what  had  become  of  it,  though  he  was  not  at  liberty  to  disclose  to 
the  prejudice  of  his  client,  any  declarations  of  his,  made  to  the 
witness  as  counsel.  He  then  testified,  that  the  plaintifi  lodged 
such  a  paper  with  him  when  he  left  the  note  to  be  sued,  and  that 
he  had  the  paper  in  court.  Tbe  defendant  called  for  tbe  produc- 
tion of  it,  to  be  used  as  evidence  on  the  trial ;  to  which  the  counsel 
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for  ihe  plaiDtifi  objected  ;  but  the  court  ordered  it  produced,  and 
it  was  read  ia  evideoce,  and  was  as  follows : 

*'  Barton  J  May  Sd,  1828. 
This  day  sold  and  delivered  to  Charles  Durkee^  250  sap  buck- 
ets, one  cauldron  kettle,  and  one  sap  holder ;  said  articles  are  now 
in  the  sugar  lot  belonging  to  Albert  Leland.     Said  Durkee  shall 
have  a  right  to  take  possession  of  said  property  when  he  shall  see 

E roper,  and  account  to  me  for  the  same  at  what  said  articles  will 
ring  at  auction.  '  Leander  Leland.*^ 

It  was  admitted  that  a  waggoo,  worth  about  ^25,00,  had  been 
received  as  part  payment  of  the  note,  and  that  the  plaintiff  had  sold 
the  cauldron  kettle,  mentioned  in  the  bill  of  sale,  for  $4,00,  which 
was  also  to  be  applied.     Evidence   was  given  tending   to  show, 
that  the  note  in  question  was  given  on  a  settlement  between  the 
plaintifl  and  defendant,  and  constituted  the  only  demand  which  the 
plaintiff  afterwards  held  against  the  defendant,  and  that  the  object 
of  the  bill  of  sale  was,  to  provide  means  for  the  payment  and  sat- 
isfaction of  said  note.    The  evidence  also  tended  to  show,  that 
at  the  time  of  giving  said  bill  of  sale,  the  property  specified  was 
in  the  difierent  places  therein  mentioned  ; — ^that  the  plaintifi  af- 
terwards made  some  attempts  to  sell  the  same  at  private  sale ;  and 
that  an«egent  of  his  let  out  fifty  of  the  buckets  for  use  one  season ; 
but  it  did  not  appear  that  the  plaintifi  bad  in  fact  sold  any  of  the 
buckets  or  the  sap  holder,  but  the  same  still  remained  scattered 
in  the  neighbouring  sugar  places,  and  had  been  sufllered  to  go  to 
waste  and  decay.     The   plaintifi  contended,   and  requested  the 
court  to  charge,  that  he  was  under  no  obligation  to  take  possession 
or  make  any  disposition  of  the  property  mentioned  in  the  bill  of 
sale,  and  had  at  all  times  a  right  to  sue  the  note  and  collect  any 
balance  not  paid  by  the  actual  proceeds  of  said  property.    The 
court  instructed  the  jury,  that  the  bill  of  sale,  taken  in  connexion 
with  the  evidence  of  the  purpose  for  which  it  was  executed,  was 
to  be  construed  as  a  pledge,  or  rather  a  mortgage,  of  the  property 
to  the  plaintiff  to  secure  the  payment  of  the  note  in  question,  with 
a  power  to  sell,  the  better  to  carry  the  object  into  effect ; — that  it 
did  not  operate  at  once  as  payment  or  part  payment  of  the  note, 
but  passed  the  legal  interest  in  the  property  to  the  plaintifi,  whose 
duty  it  was  to  execute  the  object  of  the  transfer,  or  else  to  re  • 
nounce  the  benefit  of  it,  mid  give  notice  thereof  to  the  defeitdant ; 
—that  the  provision  for  selling  at  auction  was  introduced  for  the 
benefit  of'the  plaintiff,  who  might  waive  it,  and  make  any  other  dis- 
position of  the  property,  if  equally  beneficial  to  the  defendant; — 
that  the  plaintifl  would,  therefore,  be  bound  to  account,  by  way  of 


Orleans, 

Marchi 
1832. 

Durkee 
LeIanJ. 


Lelond. 
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o»^EAiit,  payment  on  the  note,  for  any  of  the  properly  which  he  should  sell, 
1832.  appropriate  to  bis  own  use,  destroy,  or  suffer  to  become  useless 
Purkee  ^^^  ^^  ^^  value,  for  want  of  reasonable  and  proper  care  on  his 
part ;  and  that,  if  they  found  from  the  evidence  that  property  men* 
tioned  in  the  bill  of  sale,  sufficient  at  a  fair  cash  value,  to  pay  the 
balance  of  die  note,  after^deducting  the  wagon  and  cauldron  ket- 
tle, had  tlnis  become  useless  and  of  no  value,  through  the  want  of 
such  care  on  the  part  of  the  plaintiff,  they  would  find  the  note  paid, 
and  return  a  verdict  for  the  defendant;  and  if  to  an  amount  less 
than  the  balance  of  the  note,  then  the  plaintiffwould  be  entitled  to 
their  verdict  for  the  difference.  Verdict  and  judgement  for  the 
defendant. 

The  plaintiff  filed  exceptions  to  the  opinion  and  charge  of  the 
court ;  whereupon  the  case  was  brought  vp  to  this  Court,  where, 
after  argument  by  Kimball  for  the  plaintiff,  and  Cushman  for  the 
defendant. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — ^The  first  question  in  the  case  is,  whether  Mr. 
Kimball,  who  is  an  attorney  of  the  court,  and  was  the  attorney  of 
the  plaintiff  in  this  case,  on  the  trial  in  the  county  court,  was  prop- 
erly compelled  to  testify  in  relation  to  the  papers  in  his  possession, 
and  to  produce  the  same.  Attornies  are  not  compelled,  nor  are 
they  permitted,  to  give  evidence  of  facts  which  come  to  their 
knowledge  from  the  confidential  communications  of  their  clients 
in  the  course  of  their  professional  duty.  Tliere  se^ms  to  be  some 
discrepancy  in  the  authorities,  whether  the  rule,  as  to  the  exclu- 
sion of  the  evidence  of  solicitors  and  attornies,  extends  to  all  com- 
munications made  by  a  client,  while  consulting  them  professional- 
ly, or  whether  it  is  confined  only  to  those  made  for  the  purpose  of 
instituting  or  defending  an  action.  Lord  Tenterden^  in  the  case  of 
Wadsworth  vs.  Hamshaw  and  Aspinal,  (found  in  a  note  to  the 
case  of  Cromack  vs.  Heaihcoie^  2  B.  fy  B*  4,)  and  afterwards 
in  the  case  of  TVilliams  ei  ah  vs.  Mudie  et  a/.,  1  Car,  ^  P,  158, 
was  disposed  to  confine  it  to  the  latter  case ;  and  he  was  followed 
in  this  by  C.  J.  Best^  in  the  case  of  Broad  vs.  Piit^  3  Car.  ^ 
P.  518.  Thesjs.  however,  were  decisions  ofnisipritu^  It  ap- 
pears to  me  that  the  rule  laid  down  by  the  court  of  common  pleas, 
in  the  case  of  Cromack  vs.  Heathcote]  2  B.  fy  B.  4,  is  the  better 
law,  and  is  confirmed  by  the  current  of  authorities.  I  think  Scar- 
leity  in  the  case  of  Williams  vs.  Mudie  et  a/.,  is  fully  sustained  in 
his  assertion,  "  that  the  law  is  clear,  that  any  communication  to  an 
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attorney  prolessioaaJly,  whether  about  an  estate,  or  otherwise^  is 
a  prifilegedcoaimuoication."  In  the  present  case,  it  may  be  re-> 
marked,  that  all  the  information,  which  Mr.  Kimball  had  upon  the 
subject  of  the  paper,  was  communicated  by  the  plaintiff  to  him  as 
counsel  in  the  case,  and  in  professional  confidence.  Under  these 
circumstances,  he  would  not  be  compelled  or  permitted  to  give 
any  evidence  in  relation  to  those  communications,  nor  could  he  be 
compelled  to  produce  any  papers  which  had  been  intrusted  to 
him  by  his  client.  The  possession  of  the  attorney  was,  for  this 
purpose,  the  possession  of  the  client.  An  attorney  or  counselor 
is  not  obliged  to  produce  to  a  grand  jury  a  paper  entrusted  to  him 
by  his  client. — State  vs.  Squirea^  1  Tyler.  147;  Anon,  S  Mass. 
370.  The  most  which  could  be  required  of  Mr.  Kimball,  was  to 
state  whether  such  a  paper  was  in  existence,  and  where  he  last 
saw  it,  according  to  the  cases  of  Kingston  vs.  Gra/e,  8  Vinery 
548  ;  Brandt  vs.  Klein,  17  Johnson,  335  ;  Jackson  vs.  McVey, 
8  Johnson,  330  ;  though  it  appears  to  me,  that  going  thus  far  is 
at  variance  with  the  general  principle  applicable  to  that  subject,  if 
the  deed  ur  writing  was  communicated  or  intrusted  to  the  attor- 
ney in  professional  confidence.  In  relation  to  papers  which  are 
in  the  hands  of  the  opposite  party,  the  common  rule  is,  that  if  he 
refuse  to  produce  them  on  reasonable  notice,  secondary  evidence 
may  be  given  of  their  contents.  But  notice  given  at  the  trial  is 
not  sufficient. — 1  Starkie,  539,  (cases  cited  in  note,)  It  is  pro- 
vided by  statute,  that  parties  may  be  compelled  to  produce  papers 
under  penally  of  a  nonsuit  or  default  in  case  of  neglect ;  but  this 
can  only  be  enforced  afier  reasonable  notice ;  and  the  statute  ap- 
plies only  to  the  parties  and  not  to  their  aitornies,  counselors,  or 
solicitors. 

Neither  the  rule  of  the  common  law,  nor  the  siptute,  authorized 
the  defendant  to  call  on  the  court  to  compel  Mr.  Kimball  to  pro- 
duce the  paper  in  question.  We  are  of  opinion,  therefore,  that 
the  county  court  ought  not  to  have  compelled  Mr.  Kimball  to 
produce  the  bill  of  sale,  and  that  bis  duty  to  his  client  required 
him  not  to  produce  it,  except  in  obedience  to  an  order  of  the 
court. 

We  are  of  opinion,  also,  that  the  bill  of  sale,  as  it  is  termed,  did 
nSt  impose  upon  the  plaintiff  precisely  the  duty  which  the  county 
court  thought  was  required  of  him,  as  appears  by  their  charge  to 
the  jury.  The  bill  of  sale  was  evidently  intended  as  a  security 
(or  his  demand  against  the  defendant ;  and  further  to  enable  bimr 
to  realize  a  more  speedy  payment  than  he  could  otherwise  obtam.. 


Orleans, 

March  f 
1832. 

Durkeo 
Leland. 
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orlxans,    It  ^as  left  optional  with  bim  at  what  time  to  take  possession  of  the 
1833. '     buckets  and  kettle,  or  whetber  to  take  possession  or  not.    Until 
^~Dutkw^  be  did  take  tbe  actual  possession^  tbere  was  notbing  to  prevent  tbe 
uumd     defendant  from  using  tbem  as  before,  or  taking  any  measures  to 
secure  them  from  dilapidation  and  waste.     By  paying  the  note, 
tbey  would  have  immediately  become  tbe  property  of  tbe  defen- 
dant.   The  plaintiff  could  only  be  accotmtable  for  those  of  which 
he  had  the  possession  ;  and  not  for  those,  unless  be  had  so  con- 
ducted as  to  manifest  an  intention  to  make  tbem  his  own,  or  had 
made  them  his  own  by  such  gross  negligence  as  ought  to  make 
him  accountable. 

The  judgement  of  the  county  court  is,  there- 
fore, reveised,  and  a  new  trial  granted. 


.-^--^.-wg^^.-^. 


Frankmn,  Abner  Eastman  vs.  John  Curtis. 

Januaryf 
1832.         >p^]q  acquired  by  \ovj  of  an  execution  is  not  rendered  invalkl  by  reason  of  any  itregu- 
lari^  or  erroneous  decision  of  the  court  in  rendering  the  judgement  on  which  the 
execution  issued.    The  judgement  is  sufficient  until  set  aside  or  reversed  in  some 
of  the  ways  which  tlie  law  has  provided. 

It  is  not  necessary  for  an  officer,  levying  an  execution  on  real  estate,  to  state  in  lua  re- 
turn that  he  has  demanded  the  money,  &c.,  nor  that  the  debtor  neglected  to  pay  i^ 
or  to  exhibit  personal  property  :  these  preliminary  duties  are  not  essential  to  pass 
the  title. 

Where  an  officer  extendi  an  execution  on  personal  property,  when  the  amount  of  the 
execution  is  oflfcred  to  him,  or  upon  real  estate,  when  the  debtor  exposes  sufficient 
personal  property,  he  will  be  liable  to  any  one  who  is  aggrieved  thereby.  Seddu- 
bitatnr,  whether  such  a  misfeasance  of  the  officer  would  afiect  the  title  to  property 
acquired  by  virtue  of  the  levy. 

When  an  officer's  return  on  an  execution,  extended  on  land,  is  conformabie  to  forms 
which  have  been  long  in  use,  it  is  sufficient,  though  it  contiun  some  technical  defects. 

Where  an  officer  stated  in  his  return  that  the  land  extended  on  bad  been  appraised 
by  persons  mutually  appcinUd  by  tht  pariUSf^l  was  held  to  be  a  strict  compliance 
with  the  statute. 

Where  an  error  is  committed  by  an  officer  in  his  return  in  writing  an  important  word, 
yet,  if  nothing  can  be  intended  by  it  but  the  word  required  by  law,  the  return  is  suf- 
fibient. 

It  is  not  a  valid  objection  to  a  title  acquired  by  levy  of  an  execution,  that  it  does  not  ap- 
pear  from  tbe  return  the  land  was  shown  to  the  appraisers,  nor  that  they  made  the 
appraisal  in  view  of  the  premises,  nor  what  means  they  took  to  ascertain  the  value. 

Where  an  officer  stated  in  his  return  that  he  had  sworn  the  appraisers  as  the  law 
directs,  without  otherwise  saying  what  oath  he  administered  to  them,  tbe  retugi 
was  held  to  be  sufficient. 

Sheriff's  deputies  are  recognized  by  the  statutes  as  distinct  officers ;  and  their  dmngs 
should  be  certified  in  their  own  names,  and  not  in  the  name  of  tbe  sheriff. 

The  statute  does  not  require  that  an  officer  shall  affix  a  seel  to  a  retom  made  on  an 
execation  levied  on  land : 
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Nor  that  aoertifieate  of  the  appraisal  shoiild  accompany  the  return. 

tf  an  officer  charges  more  than  legal  fees  for  lerying  an  execution,  the  title  to  property 

Acquired  by  such  lery  is  not  thereby  afiected. 
Where  judgeriient  ivas  recovered  by  an  adminirtrator,  on  which  execution  was  issued 

•and  extended  on  real  estate,  and  the  return  of  the  officer  was  in  the  common  form, 

not  dosigaaung  whedier  die  land  was  set  off  to  the  administrator  or  heirs,— it  was 

held  to  be  sufficienL 
The  return  of  an  officer  on  an  execution,  as  to  the  facts  therein  stated,  is  conclusive 

on  the  parties  and  all  claiming  under  them. 

This  was  an  action  of  efecttnent  for  land  in  St.  Albans.    Plea,  not 
guiky^^ind  issue  to  the  court.  It  was  admitted  on  trial,ihat  the  title  to 
srhe  land  demanded  was  in  the  p1aintiff,and  that  he  had  a  right  to  re« 
•cover,  unless  he  hadi)een  divested  of  his  title  by  virtue  of  the  levy  of 
^*n  execution  in  favor  of  Robert  Peaslee,  administrator  of  Zacheus 
'Peaslee,  against  Silas  Hathaway,  Erasius  Hathaway,  Levi  Hath- 
away, James  Brown,  and  ihe  plaintiff,  snder  which  the  defendant 
claimed  the  right  of  possession.     The  defendant  produced  inev** 
idence  the  record  of  the  judgement  on  which  the  execution  isas* 
ed,  from  which  it  appeared,  that  the  original  action  was  on  a  jail 
bond  ;  and  that  the  defendants  plead^  a  plea  of  set  off  thereto  ; 
— that  Peaslee,  the  plaintiff,  replied,  add  pleaded  the  general  issue 
to  the  plea  of  offset;  and  gave  notice,  under  the  statute,  that  be 
sliould  prove  that  said  Zacheus  Peaslee  did  not  at  any  time  within 
six  years   before  the  commencement  of  said  action,  nor  within 
^ix  yeare  beR>fe  filing  said  plea,  nor  witbin  six  y-ears  before  the 
said  Zacheus'  death,  undertake  and  proiTiise,  as  alleged  in  said 
plea  of  offset ;  to  which   replication  the  defendants   demurred  ) 
that  the  court   thereupon  decided  that  the  defendants  Tejoin» 
der  be  held  for  nought,  and  directed  that  they  should  close  the 
issue  insianierj  which  plaintiff  had  tendered  in  his  replication, 
and  in  default  thereof,  that  judgement  be  rendered  against  them 
for  the  amount  claimed  by  the  plaintiff ;  and  that  thedefetrdaifts  neg>^ 
lecting  to  comply  with  the  order  of  the  court  judgement  was  render^ 
ed  accordingly.     The  present  defendant  objected  to  the  admis- 
sion of  this  record,  because  it  appeared  that  judgement  bad  been 
rende^d  by  way  of  amercement  or  penalty  ;  and  t!omended,  that 
the  court  had  no  power  to  render  a  judgement  under  dtich  cireom- 
stances.     But  ibe  objection  was  overruled.     The  officor^s  Tetttrn 
on  the  execution  was  as  follows : 

State  of  Vermont^    ^  Know  all  men  by  these  presents,,  that  I, 

Franklin,  ss.         >  Joseph  Weeks,  sheriff's  deputy  of  the 

November  9th,   1818.}  county  of  Franklin,  by  virtue   of  the 

within  execution  to  me  directed,  and  by  direction  ofSanlbrd  Gad- 

x^emb,  attorney  for  the  creditors  within  named,  did,  at  St.  Albans, 
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lAAiwuv,  10  aaid  county,  tfae  9th  dtty  of  November,  A.  D.  1818,  levy  tbm 
''^mS?^'     said  writ  of  execution  on  a  certain  tract  or  parcel  of  land,  shown  to 

-^— — —  me  by  the  said  Sanford  Gadcomb,  attorney,  as  aforesaid,  as  tbe 
%MUBm  property  of  one  Abntr  Eastman^  one  of  the  within  named  debtors, 
Cwiii.  siiuate,  lying  and  being,,  in  St.  Albans  aforesaid,  and  bounded  as 
follows  ;  to  wit :  beginning  at  the  south-east  corner  of  lot  no.  17  ; 
thence  running  west,  on  the  south  line  of  lot  no.  17,  one  hundred 
and  twenty  four  rods  and  thirteen  finks,  to  the  stage  road  ;  thence 
running  northerly ,on  the  east  line  of  the  stage  road,thfrty  four  rods  ; 
thence  running  easterly,  a  parallel  line  with  the  south  line  of  said 
lot,  one  hundred  and  twenty  one  rods ;  thence  south,  thirty  six 
degrees  west,  tbitty  four  rods,  to  the  Grst  mentioned  bound  ;  con- 
taining twenty  six  acres  and  twel?e  rods  of  land.  And  after- 
wards, to  wit,  at  St.  Albans  aforesaid,  on  tbe  day  and  year  last 
aforesaid,  I  caused  the  same  land,  with  the  appurteuances  there> 
of,  to  be  appraised  by  Abijah  Stone,  Orange  Ferris,  and  Nehe- 
miah  W.  Kingman,  good  and  judicious  disxntered  freeholders 
of  the  vicinity,  being  in  the  town  of  St.  Albans,  aforesaid,  who 
were  mutually  appointed  by  the  said  Sanford  Gadcomb,  attorney, 
a9  aforesaid,  and  tbe  said  Abner  Ea9tman ;  and  1  have  sworn 
them  respectively  as  the  law  directs,  who,  qn  their  oaths,  ha^e 
appraised  the  same  at  the  sum  of  seven  hundred  and  twenty  nine 
dollars  and  five  cents ;  and  I  have  caused  the  within  execution, 
with  this  my  return  hereon  endorsed,  and  the  bill  of  fees  hereunto 
annexed,  to  be  recorded  m  the  town  clerk's  office  in  St.  Albans. 

Joseph  Weeks,  depuiy  sheriff. 

Several  objections  were  taken  to  this  return  : 

1st.  That  it  did  not  appear  therefrom  that  the  officer  repaired 
to  the  debtors'  place  of  abode,  and  demanded  payment  of  said 
execution  ;  nor  that  said  debtors,  I  heir  agents  or  attornies,  had  re- 
fuse€l  to  expose  and  tender  personal  estate,  sufficient  to  satisfy  the 
execution. 

2d.  That  it  did  not  appear  tbe  statute  had  been  complied  wkb 
in  the  appointment  of  the  appraisers  ;  that  the  parues  could  not 
.  agree  on  all  three  of  them ;  but  each  party  should  appoint  one^ 
and  those  two  mutually  agree  on  a  third. 

3d.  That  it  did  not  appear  the  appraisers  were  "judicious  and 
disinterested"  freeholders ; — that  the  word  disintered,  used  in 
the  return,  could  not  mean,  "  disinterested." 

4th.  That  it  did  not  appear  the  land  was  shown  to  the  apprais- 
ers, nor  that  they  saw  it,  nor  in  what  manner  they  ascertained  its 
value. 

9th.  That  it  did  not  appear  in  what  manner  the  appraisers 
were  sworn  ; — that  tbe  form  of  the  oath  required  by  law  should 
have  been  inserted  in  the  return. 


CurtM 
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6th.  That  it  did  not  appear  the  execution  had  been  extended  FiiAvxi.ix« 
by  an  officer  known  in  law.  1832. ' 

7th.  That  the  return  ou^ht  to  have  been  authenticated   by  a    EMt^^n 
«eal. 

8th.  That  the  officer  had  charged  more  Tees  iban  by  law  be 
^as  entitled  to. 

9th.  That  it  did  not  appear  the  ?alue  of  the  land  bad  been  ap- 
plied on  the  execution. 

10th.  That  it  did  not  appear  whether  the  land  bad  been  setofi 
to  the  administratOTi  or  to  the  heirs. 

1 1th.  That  a  certiGcateof  the  appraisal,  signed  by  the  apprais- 
ers, ought  to  accompany  the  return,  and  that  it  should  appear  they 
appraised  the  premises  at  the  true  and  just  value  in  money. 

These  objections  were  all  overruled  by  the  court,  and  the  re- 
cord of  the  levy  admitted.  The  plaintiS  then  offered  evidence  to 
show,  that  Eastmany  at  the  time  said  execution  was  extended  on 
the  premises,  was  sick,  and  had  no  voice  in  the  appointment  of 
4be  appraisers.  This  evidence  was  rejected  by  the  court.  A 
judgement  having  been  rendered  for  the  defendant,  exceptions 
were  taken  by  the  plaintiff;  whereupon  the  cause  was  ordered  to 
pass  to  the  Supreme  Court  for  a  final  hearing  on  the  several  ques- 
tions of  law  raised  in  the  case« 

After  argument, 

Williams,  J.,  delivered  the  opinion  of  the  Court.-— This  is  an 
action  of  ejectment  to  recover  the  title  and  possession  of  land 
which  was  taken  from  the  plaintiff  by  the  levy  of  an  execution  on 
the  9th  of  November,  in  the  year  1818.  It  is  admitted  that  the 
title  is  in  the  plaintiff,  unless  he  was  divested  of  it  by  that  levy. 
Several  objections  have  been  taken  to  the  judgement  and  levy, 
which  the  plaintiff  snys  show  that  tM  levy  was  void.  It  is  to  be 
remarked  in  the  outset,  that  the  levy  of  the  execution  on  the  land 
in  question  extinguishes  so  much  of  the  plaintiff's  debt  as  the  val- 
ue of  the  land,  as  found  by  the  appraisers.  Xhe  statute  of  limita- 
tions has  run  on  that  judgement.  If  the  plaintiff*  recovers,  the 
judgement  is  satisfied,  and  he  recovers  back  the  property  by 
which  it  was  satisfied.  This  would  induce  us  to  examine  the 
subject  with  caution  and  deliberation,  and  if  the  result  should  be, 
that  the  land  did  not  pass  by  the  levy,  a  bill  in  chancery  might 
compel  the  plaintiS*  either  to  pay  the  debt,  or  further  assure  the 
title  acquired  under  the  levy.  Taking  property  on  executions,  it 
ia  true,  is  a  proceeding  **  in  invitum,'*^  and  the  forms  and  requi- 
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^jt^J^l!'"  "^^^  ^^^^^  '®^  ™"*^  ^®   observed.    It  is  also  true,  that  letyiog 

19^'  '     "PO"  land  is  taking   the  property  of  a  debtor  without  sacrifice, 

Eastman  ^}  *  *""  ^^^  ^^ir  value,  and  in  discharge  of  a  legal  oWigation.  la 
c^.  *"^^*  "  ^^  ^"'-^  ^°'"6  ^hat  the  debtor  ought  to  do,  taking  his 
property  to  pey  his  debts ;  and  herein  it  differs  from  those  cases 
where  a  sale  is  made  to  enforce  the  performance  of  a  public  obli- 
gation imposed  by  law,  and  not  by  the  persooal  contract  of  the 
obligor,  as  sales  for  taxes,  or  sales  of  property  distramcd,  or  prop- 
erty impounded.  We  have  examined  alt  the  objections  which 
have  been  taken,  and  find  none  of  them  sufficient  to  avoid  the 
levy.  The  judgement,  on  which  the  execution  issued,  which  was 
levied  upon  the  land  in  question,  appears  to  have  been  regular. 
Whether  the  court  exercised  their  powers  discreetly  in  ordering 
the  parly  to  close  an  issue  tendered,  or  in  entering  judgement,  it  is 
not  for  us  to  enquire.  If  the  judgement  ought  to  have  been  set 
aside  or  reversed,  it  should  have  been  done  in  some  of  the- ways 
which  the  law  has  provided.  It  is  sufficient  for  the  defendant 
that  it  is  not  void. 

The  levy  in  many  particulars,  where  it  has  been  objected  to, 
appears  to  have  been  according  to  established  forms.  Other  ob- 
jections have  been  taken  which  have  been  ruled  to  be  insufficient. 
It  is  not  necessary  for  the  officer  to  state  that  he  has  made  a  de- 
mand of  the  money,  &c.,asit  is  not  essential  to  pass  the  title.  The 
statute  subjects  real  estate  to  be  taken  at  the  election  of  the  cred- 
itor when  the  debtor  neglects  to  expose  and  tender  personal  es- 
tate sufficient  to  satisfy  the  execution.  If  an  officer  should  levy 
on  real  or  personal  estate,  when  the  amount  of  the  execution  was 
oflered  to  him,  or  upon  real  estate,  when  the  debtor  had  exposed 
sufficient  personal  estate,  be  would  be  liable  to  any  one  who  was 
injured  thereby  ;  but  I  shoi^d  very  much  doubt  whether  bis  mis- 
feasance in  this  particular  would  aOect  the  title  of  the  purchaser 
of  personal  estate  which  he  sold  at  auction,  or  of  the  creditor  to 
whom  the  real  estate  was  set  off.  At  any  rate,  this  return  in 
these  particulars  is  conformable  to  the  forms  which  have  been 
long  in  use,  and  is  not  to  be  disturbed  here  upon  an  objection 
which  is  so  purely  technical. 

The  second  and  third  objections  are  wholly  unfounded.  If  the 
parties  mutually  agreed  upon  the  appraisers,  each  one  did  in  fact 
choose  an  appraiser,and  there  was  a  strict  compliance  with  the  let- 
ter of  the  statute.  It  is  at  least  singular,  that  the  debtor  himself 
on  the  execution  should  raise  the  objection. 

The  mistake  in  wiriting  tli^  word  disinterested  is  too  trifling  to 
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merit  a  serious  consideration.     Nothing  else  can  be  understood   pRAwuif, 

^  *  January, 

than  that  the  appraisers  were  ''  disinterested,"  (as  the  statute  re*       1832. 

quires*  Eastman 

The  objections,  that  it  does  not  appear  what  land  was  shown  to     cmtis. 
the  officer,  or  what  oath  was   administered,   were  considered  as 
unimponant  in  the  case  of  Oalusha  vs.  Sinclair,  3  f^t.  Rep.  394. 

It  is  not  true  that  a  deputy  sherifi  is  not  an  officer  known  in 
law.  On  reference  to  the  statute  concerning  sherifis,  and  also  to 
other  statutes,  sheriff's  deputies  are  recognised  as  officers,  and 
made  liable  to  fine  on  conviction  for  neglect  of  duty,  be. 

It  is  not  required  by  statute  that  the  return  should  be  under  sea?, 
nor  is  it  required  that  the  certificate  of  the  appraisers  under  their 
hands,  should  accompany  the  return ;  and  it  would  only  encumber 
the  records  ifthese,  or  the  certificate  of  the  oath,  should  be  sepa- 
rately placed  on  the  execution  and  recorded. 

If  the  bill  of  fees  was  too  high,  the  sheriff  was  liable  ;  but  as< 
this  levy  was  only  in  part  satisfaction,  the  fees  should  have  been 
reduced  to  what  were  legal,  and  the  appraisal  applied  in  satisfac- 
tion of  the  legal  fees,  and  the  residue  on  the  execution,  and  an 
alias  would  have  issued  only  for  the  just  balance  ;  but  the  mis- 
conduct of  the  officer  in  this  particular  cannot  destroy  the  levy. 
Neither  do  I  think  that  it  could  by  any  possibility  have  rendered 
the  levy  void  if  the  appraisal  had  been  in  full  satisfaction  of  the 
execution  and  bill  of  fees,although  part  of  the  fees  were  illegal.  A 
question  somewhat  similar  was  decided  by  Judge  Idvingaiorif  in 
4he  circuit  court,  in  favor  of  the  levy. 

The  9th  objection  is  not  true  in  point  of  fact.  It  appears  this 
levy  was  made  on  the  property  of  different  debtors,  and  at  differ- 
ent times ;  and  the  aggregate  of  the  several  levies  was  applied. 
The  whole  of  these  levies  constitute  but  one  return. 

The  objection  that  it  does  not  appear  whether  the  land  was  set 
off  to  the  administrator  or  heirs,  and  also  the  question  raised  on 
the  ofler  of  the  plaintiff  to  disprove  the  fact  certified  by  the  officer, 
that  the  appraisers  were  mutually  chosen,  were  both  considered 
in  the  case  of  Hathaway  vs.  Phelps^  2AikenSf  84,  and  overruled. 
The  land  was  of  course  set  off  to  the  creditor ;  and  the  return  of 
the  officer  in  relation  to  choosing  the  apprai8ers,is  conclusive  upon 
the  parties  and  all  claiming  under  them. 

The  case  of  Hathaway  and  Phelps  might  probably  be  consid- 
ered as  an  authority  in  all  the  points  in  this  case.  In  that  case 
the  question  arose  on  objections  taken  to  the  levy  of  the  same 
exectuion  on  the  property  of  Erastus  Hathaway,  one  of  the  judge<* 
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FRARXLiif,  ment  debtors  named  ia  the  said  execution.  1  bave  no  doubt,  from 
1832.  reading  that  case,  that  the  levy  was  in  the  same  form,  and  liable  to 
all  the  objections  which  have  been  raised  to  this.  That  case  ap- 
pears to  have  been  much  contested'.  The  levy  was  called  in 
question,  and  was  established.  Whether,  however^  these  objec- 
tions which  bave  been  raised,  were  there  discussed  or  not,  we  are 
all  of  opinion  hi  this  case,  that  the  proceedings  on  the  judgement 
and  exectHion  against  the  plaintiff,  were  regular  ;  that  there  is  no 
valid  or  plausible  objection  to  the  levy,  and  that  the  plaintiff  by 
that  levy  was  divested  of  all  interest  and  title  to  the  land  for  which 
the  suit  was  brought. 

The  judgement  of  the  county  court  is  affirmed^ 
Httii^  ^  BeardsUt/f  for  plaintiff. 
Turnetf  for  defendant. 


Windham, 

Ftbruan/t 

1829. 


Nathan  Putnam  vs.  Benjamin  Smith,  Jdn. 

Where  one  conveyed  a  piece  ofland  on  which  there  was  a  large  quaonty  of  free-stone, 
disconnected  from  any  fixed  ledge,and  partly  imbedded  in  the  earth,and  by  the  deed 
reaerTed  all  the  free^tanet  on  said  land  to  hiMuelf,  his  heirs  and  assigns,  vith  the 
privilege  of  carrying  off  stud  stones^ — it  waa  held, that  the  reaervation  did  not  extend 
to  a  ledge  of  free-stone  under  growad,  and  not  known  to  the  parties  at  the  time  of 
the  conveyance ;  and  that  parol  evidence  was  admissible  to  ehow  the  mttiatioB  and 
quantity  of  atones  upon  the  surface  at  the  time  of  the  conveyance,  and  that  the  ledge 
nnder  the  surface  was  not  then  known  to  the  parties. 

This  was  an  action  of  ^rotwr  for  sixty  tons  of  free-stoae,a]leged  to 
bave  been  taken  and  carried  away  by  the  defendant,and  converted 
to  bis  own  use.  It  appeared  that  on  the  9tb  day  of  August, 
1614,  the  plaintifi  conveyed  to  one  Minard  sixty  acres  of  tlie 
south  part  of  lot  no.  5,  in  the  town  of  Grafton,  and  the  deed  con- 
tained the  following  reservation ;  viz :  "  with  the  reservation  of  all 
^*  the  free*stoaes  on  said  land  to  myself,  my  heirs,  or  assigns,  with 
*^  a  privilege  of  carrying  off  said  stones  in  the  most  convenient 
*^  place  to  the  highway."  The  defendant  claimed  a  right  to  the 
stones  in  question  by  virtue  of  a  subsequent  deed  to  biro  from 
eaid  Minard,  conveying,  without  any  reservation,  the  land  above 
mentioned,  and  from  which  the  stones  were  taken.  Tbe  plaintiS 
•claimed  the  right  to  maintain  the  action  by  virtue  of  the  said  res- 
ervation contained  in  his  deed  to  Minard.  At  the  trial  is  the 
•eounty  court  the  plaintifi  introduced  "evideiice  showing,  that  the  de- 
fendant had  taken  and  converted  to  bis  own  use  about  sixty  tons 
tyf  theftone  ledge,  on  said  land,  of  the  kind  which  in  that  vicini- 
ty n  called/ree-«teiie,  taking  tbe  same  from  tiie  ledge  from  six  to 
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twelve  feet  under  the  surface  of  the  ground ;  and  that  toe  ledge  ^^■?"'"^"> 
extended  southward,  and  was  above  the  surface  and  visible  from  1829. 
two  to  four  rods  south  of  the  place  where  the  defendant  dug  the  putnam 
stone  in  question,  and  a  little  ofi  of  lot  no.  5.  The  defendant  pro-  ^^^'^ 
duced  a  deed  from  the  piainiifTto  said  Minard,  dated  August  30, 
1814,  conveying  to  him  two  acres  of  land  adjoining  the  said  sixty 
acres,  on  the  south  side,  being  the  same  land  on  which  said  ledge 
was  above  the  surface  of  the  earth,  as  before  mentioned  :  also  a 
d^ed  from  Minard  to  the  defendant  conveying  the  said  two  acres, 
dated  March  20, 1823.  The  plaintiff  objected  to  the  admissioi> 
of  these  deeds  as  evidence ;  but  the  court  overruled  the  objection* 
The  de'fendant  then  introduced  testimony — that  was  objected  to  by 
the  plaintiff.bujt  was  admiued  by  the  court — which  tended  to  show, 
thai  when  the  plaintiff  conveyed  the  said  sixty  acres  to  Minard, 
there  were  from  thirty  to  one  hundred  tons  of  iree-stones  lying 
upon  the  land,  disconnected  from  any  fixed  ledge,  which  were  of 
different  sizes,  from  very  small  to  two  or  three  tons  in  weight  ;^ 
thai  these  were  somewhat  imbedded  in  the  earth,  the  upper  parts 
being  above  ground,  and  the  most  elevated  ]K)ints  weatherbeaten 
and  of  no  value  ;  but  lower  down  they  were  solid,  and  were  useful 
for  fire-places,  jambs,  manteltrees  and  inkstands — That  at  that 
time  no  ledges  were  worked  or  opened  in  the  vicinity  of  the  ledge 
in  question  ;  and  that  it  was  not  then  known,  that  said  ledge  ex- 
tended under  the  surface  as  far  north  as  the  place  where  the  de- 
fendant severed  the  stones  in  question. 

The  plaintifl  requested  the  court  to  instruct  the  jury,  that  said 
reservation  included  all  the  free-stone  and  free-stones  upon  the 
said  sixty  acres,  as  well  the  fixed  ledges  as  the  loose  stones. 
But  the  court  charged  the  jury,  that  if  they  believed  the  testimo- 
ny above  mentioned,  with  regard  to  the  situation  and  quantity  of 
stones  upon  the  surface,  and  the  situation  of  the  ledge,  as  then  un- 
known to  the  parties,  they  would  consider  the  reservation  satisfied 
without  extending  to  said  ledge.  The  plaintifi  excepted  to  the 
decision  and  charge  of  the  court ;  whereupon  the  cause  was  or- 
dered to  pass  to  this  Court. 

The  plaintiff  ^9  counsel  contended^ — 1st.  That  his  deed  to 
ftlinard  extended  to  all  free  stone  on  or  under  the  surface  of  the 
land. — Leonard  vs.  Judd^  Bray.  Rep.  That  the  stone  is  a  part 
of  the  soil — and  on  is  super — not  the  surface,  but  the  bottom. 

2d.  That  the  deeds  oflbred  by  defendant  were  not  admissible 
to  aSQCt  the  conatructipn  of  tlie  exception  10  plaintiff's  deed.    The 
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FeStw*"'   deeds  ofMinard  to  defendant  are  inter  alios.    The  deed,  plain- 

1839.       tiff  to  Minard,  confirms  plaintiflf's  construction  of  said  exception* 

Puinam      He  (hen  owned  botii  lots,  and  sells  the  stone  on  the  one — having 

Siufrh.      *^  ^^  supposed   reserved  the  stone  on  the  other  lot.     All  the 

deeds  to  defendant  are  of  a  long  subsequent  date. 

3d.  The  evidence  of  there  being  other  stones,  was  inadinissi-' 
ble.  It  is  inadmissible  to  vary  the  construction  of  the  deed.  It 
bad  no  tendency  to  show  the  actual  intention  of  the  parties. 

4th.  The  same  may  be  remarked,  in  relation  to  the  testimony, 
that  no  ledges  had  been  opened  in  the  vicinity. 

dth.  And  the  same  that  the  extent  of  the  ledge  was  not 
known.  It  was  equally  unknown  to  both  parties,  and  it  might 
well  be  said  it  could  not  have  passed  had  there  been  noexceptioa^ 
But  though  the  fact  was  not  then  known,  that  is^  ascertained,  yet 
it  was  from  the  nature  of  the  case  a  probable  fact.  It  is  objected 
th?it  there  is  no  reservation  o( digging  the  soil.  When  a  thing  is 
granted,all  the  means  to  obtain  it  are  granted  also. — Shep.  Touch- 
stonCy  85.  The  defendant's  construction  would  exclude  all  the 
stone  embedded  in  the  soil.  The  verdict  was  found  on  all  the 
facts  :  if  any  were  improperly  admitted,  the  plaintifl  is  entitled  to 
a  new  trial. 

The  counsel  for  the  defendant,  contended.  That  the  exception 
did  not  entitle  the  plaintiff  to  any  rocks  or  ledges^  or  to  any  stones 
wholly  buried  in  the  land  ;  but  only  to  such  stones  as  were  on  ot 
upon  the  land. 

I.  Because  such  is  the  fair  and  griamitiatical  construction  of  the 
words.  They  are  called  free  stones,  and  not  freestone,  which  is 
the  usual  and  proper  mode  of  expression,  when  speaking  of  the 
kind  and  not  the  individuals.  Thus,  we  say  all  the  freestone,  if 
we  mean  all  of  the  kind  ;  but,  speaking  of  particular  individual 
ones,  we  say  the  ^'Jree  stones,  those  free  stones  ;"  besides,  the 
words  are  not  even  compounded  into  one,  as  is  always  the  case 
when  speaking  of  the  kind,  as  all  the  freestone  ;  but,  as  if  meant 
to  preclude  such  a  meaning,  it  is  not  only  put  in  the  plural,  but  is 
decompounded,  and  the  two  words  used,  free  stones.  As  if  still 
more  to  prevent  dispute,  when  they  are  subsequently  spoken  of  in 
the  deed,  they  are  called  "stones"  simply,  viz.  "  carrying  off  said 
stones;"  from  which  it  is  evident  that  the  parties  were  speaking  of 
something  which  in  the  state  it  then  was,  might  be  carried  off  $ 
but  whoever  heard  a  ledge  called  a  stone,  or  of  carrying  ofi  an  en- 
tire ledge,  calling  it  a  stone  ?    In  this  view  the  difference  between 
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the  description  here,  and  that  in  ihe  lease  in  Brayion*s  Reports^  is   ^^^^^^^^ 
quite  manifest ;  for  there  it  was  rocks  and   stones ;  and  a  ledge       1829. 
may  be  a  rock,  or  composed  of  rocks.     They  are  not  only  said  to  '~^v^nm^ 
be  stones,  but  stones  on  the  land,  which,  in  fair  grammatical  con-      ^'f^ 
struction^  can  only  apply  to  such  things  as  are  in  some  part  supe- 
rior to,  or  forming  the  surfac^ ;  the  preposition  on  not  being  used 
in  common  acceptation  in  reference  to  any  thing  which  wholly  en- 
closes it.     It  is  apprehended  that  the  only  difScuhy  of  construc- 
tion, in  regard  to  this  word,  arises  from  the  difficulty  of  drawing 
the  limit  where  the   thing  spoken  of  is  partially  enclosed ;  but 
that  when  the  thing  is  wholly  enclosed,  or  wholly  superior,  the  dif- 
ficulty vanishes.     The  language  used  in  the  sense,  for  which  the 
plaintiflf  contends,  is  not  conformable  to  legal  language,  or  to  the 
words  used  in  conveyancing.     In  all  cases  in  the  books  where 
mines,  quarries,  coal,  stone,&z;c.,  in  the  bowels  of  the  earth,  and  on 
the  surface,  are  both  conveyed,  or  excepted,  the  words  '^  in  and 
on  the  land  or  premises"  are  used.     See  Cruise^  Wood,  Bridge- 
man,  passim.     And  if  there  is  any  departure  from  this  usual  lan- 
guage, it  has  been  made  by  the  plaintiff  himself.     The  intention  is 
still  more  apparent  from  the  circumstance,  that  while  the  plaintiflf 
has  been  careful  enough  to  reserve  the  right  of  way  to  carry  off 
the  stones  on  the  land,  he  has  reserved  no  right  of  digging  or  sub- 
verting the  soil  for  the  purpose  of  obtaining  stone  under  the  soil. 
If  it  be  said,   this  right  is  incident  tp  the  exception,  so  is  the  right 
of  way,  and  the  plaintiff  having  omitted  the  one,  while  he  ex* 
pressly  mentioned  the  other,  shows  that  the  former  was  not  in- 
tended.    If  it  be  said,  that  this  construction  would   deprive  the 
plaintifl  of  the  power  of  raising  the  8tooes,which  are  confessedly  re- 
served, by  preventing  him  from  inserting   underneath  them  the 
proper  levers,  &c.,  the  answer  is,  that  there  is  a  wide  difference 
between -using  the  means  necessary  to  carry  off  stones  lying  upon 
the  landf  although  somewhat  bedded^  (as  the  case  finds  these  to 
be,)  and  digging  tp  discover,  and  raise,  from  the  bowels  o(  tiie 
earth,  any  quantity  which  may  be  situated   between  the  surface 
and  the  centre.     Besides,  would  not  such  an  exception,  as  is  con- 
tended for,  be  void,  as  enabling  iho^plajntiff  to  wholly  subvert  the 
defendant's  soiI,and  deprive  him  of  the  profits  of  his  land  ?     Skep. 
Touch,  19;  Moore,   870;    Co.   Liit.   150.     Nay,   more,   he 
would  be  entitled  to  all  the  stones  of  that  quality,  whether  great  or 
small,  and  in  a  soil  so  filled  with  them  it  would  be  a  complete  de- 
feat of  the  grant.    J'urthermorc,  the  construction  contended  for 
by  the  plaintiffy  is  the  most  favorable  which  could  possibly  be 
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JPe^l^r"'   knadd  for  the  gfc'dntor,  and  the  most  unran>rab)e  fdf  the  grantee ; 
ia29.  '    which  is  directly  contrary  to  the  rules  of  law. 

Tuiiiam  ^I*  ^^^  '^  >s  ^  primary  lule  of  law,that  a  deed  shall  b^  tsik^ti  tiiodt 

ISihith  BtroDgly  against  the  grantor,  and  that  if  it  can  bo  totastriied  dif- 
ferent ways,  it  shall  be  taken  most  favorably  for  the  grantee. 
Plowdefif  161,  Throckmorton  Vs.  Ttacp;  SheppartPs  Touth- 
Mione^  87;  Co.  Litt.  183;  1  H.  Blaekstone,  Hj  Davii  vs. 
fVilliams;  4  Masi.  205,  Worihington  vs.  HUyer;  16  John. 
172,  Jackson  vs.  Blodgei,  And  the  same  rule  applies  to  an  ex- 
ception or  reservation,  viz.  that  it  shall  be  taken  tnost  strictly 
against  the  exceptor  or  reservor.— D^er,  377  a,  Pamer  Vs. 
Prowkt;  PlofA,  171';  Hill  vs.  Change,  Moore  113,  pL2bi; 
iA.  870,.p/.  1208;  10  Co.  {OG-S,  Hnmph.  Lofidd'i  taif^  \  1 
Brotonlow,  61,  Young  vs.  Milton  |  i6.  108,  StHUh  Vs.  JVetdsoiii ; 
Teherton,  159,  same  case;  Shep.  Touch.  100;  liatcA.  44, 
Seely  vs.  Aole  ;  Hardres.  89,  Caiher  vs.  Merrick  ;  2  Jlfof/.  1{. 
93,  Ingram  Vs.  Tothill;  3  .Warf.  230,  OsAor/i  vs.  Stetpaft  i  2 
Satinrf.  165,  L*****  vs.  Carue  ;  4  rflfinifon3l6,  FTiWAatovs. 
ipTay ;  3  Johnson,  382,  Jackson  vs.  Hudson  ;  8  JoknMon,  4016, 
Jackson  vs.  Gardner.  Nor  does  the  case  in  Brayton,  230, 
Leonard  vs.  Jticfd,  militate  against  defendan(,being  perfectly  con- 
fonnable  to  tho  doctrine  laid  down  ;  for  there  it  was  construed 
moit  strongly  against  the  lessor,  and  the  lessee  permitted  to  dig 
fer  the  purpose  mentioned  to  &ny  extent.  Besides,  it  was  a  lease 
of  rocks  as  well  as  stones,  and  from  the  nature  of  the  country, 
probably  all  these  was  for  the  grant  to  operate  upon.  If  it  be  ask- 
ed how  the  court  can  know  the  nature  of  the  country  }  it  is  an- 
swered quite  as  well  as  the  court  of  C.  P.  could  know  that  Dev- 
onshire was  an  apple  country,  in  4  Thunion  316,  fViiidhafh  vi« 
fVay,  which  brings  us  to  consider 

III.  Th^  admission  of  parol  testimony.  Defendant  contends,that 
k  was  properly  admissible  to  show  the  sanation  of  th^  premises, 
and  extent  of  the  grants,  and  to  rebut  plaintiff's  parol  testiihooy 
of  the  usnge  of  the  words. — 4  Taunton  ut  sup,  supposes  such  in- 
quiry. In  1  H.  Bl,  27,  Dams  vs.  Williams,  it  is  said  by  Lord 
Loborovgh^  thnt  a  devise  of  M  the  lands  will  not  carry  leasehold 
lands  il  there  are  freehold  to  which  the  words  will  apply;  and 
this  can  only  be  known  by  parol  testimony. —  1  Taunton,  500, 
Roberts  vs.  Carr ;  \  D.  fy  E.lOX,  Doe  vs.  Bttrt,  10  Mass. 
459  ;  Leland  vs.  Stone  ;  1  Mason,  19  ;  **♦*  vs.  Dickson,  f  6 
Mass.  116,  Foster  vs.  Woods.  See  also  ISJoAn^.  14,  Living- 
^on  vs.  Ten  Broeqk )  Z  Maht^  361,  Mams  vs.  FrotkiWghaih  }  9. 
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£asl,l  §,  Doe  vs.  Dixon,     By  this  testimony  it  appears,  that  there   WidmiAiii, 
were  sufficient  stones  to   satisfy  the  exception  witiKMit  resorting       1830. 
to  the  ledge  ;  that  the  ledge  could  not  then  have  been  meant  by     p^,,^ 
the  parties  to  be  excepted,   since  it  was   utterly   useless  ;  thai 
it  was  not  even  known  to  exist  in  or  on  the  premises ;  that  if  plain- 
tifPs  parol  testimony  showed  that,  in  that  neighborhood,  the  stones 
were  called  yreei^one*,  the  second  deed  shows  that,  when  speak«- 
ing  of  the  kind,  it  was  then  called  freestone^  vis.  "  a  quantity  •T 
ffeestone." 

TuaNCR,  J. — ^Tbis  case  has  been  so  elabojrately  argued  that  it 
is  not  necessary  in  deciding  it,  to  enter  into  a  minute  and  paitiCQ* 
lar  investigation  of  the  several  questions  raiaed  in  the  county  court. 
As  to  the  deeds  which  were  objected  to,  and  admitted,  they  were 
of  no  importance.  They  had  no  legal  bearing  on  the  case  :  nor 
were  they  calculated  to  mislead  the  jury.  The  only  point  ist 
whether  the  stone  in  question  was  included  in  the  reservation 
comained  in  the  deed  from  the  plaintiff  to  William  Minard.  If 
the  pro|Krty  passed  by  that  deed,  it  is  of  no  importance  to  the 
plaintiff,  in  whom  it  was  ultimately  vested,  or  what  a  subsequent 
grantee  might  think  of  the  rights  acquired  by  virtue  of  it. 

The  principal  points  raised  at  the  trial  in  the  county  court  were, 
1st.  Did  the  deed,  on  the  face  of  it,  reserve  the  ledge  from  which 
the  stone  in  question  was  taken  ?  and  2d.  Was  parol  evidence  ad- 
missible to  explain  the  deed,  or,  in  other  words,  to  direct  the  ap- 
i^ication  of  it?  The  county  court  considered  it  doubtful  whether 
it  was  the  intention  of  the  grantor,  and  so  understood  by  the  gran- 
tee, iliat  the  ledge  in  question  should  be  reserved  ;  and  they  ad- 
mitted parol  evidence  to  show  the  situation  of  the  premises  at  the 
time  of  the  conveyance.  It  is  not  now  important  for  us  to  decide, 
whetlier  the  deed,  on  the  face  of  it,  conveyed  the  property  in 
question  or  not,  as  the  parol  evidence  was  admitted,  and  if  le- 
gally so,  then  the  deed  is  to  be  construed  in  connection  with  the 
evidence.  So  it  becomes  important  to  decide  with  regard  to 
the  legality  of  admitting  tlie  parol  evidence. 

The  rules  of  law,  with  regard  t#the  interpretation  of  deeds, 
have  been  long  since  settled,  and,  as  the  Court  believe,  settled  oa 
the  soundest  principles  of  public  policy  and  general  utility- 
Where  the  ambiguity  arises  on  the  face  of  the  instrument,  it  must 
be  solved  by  the  deed  itself.  But  if  the  meaning  of  a  deed  is 
clear  and  plain  on  the  face  of  it,  but  doubts  arise  on  the  application 
of  it,  those  doubts  may  be  removed  by  extrinsic  or  parol  evidence. 
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WiHDHAN,  The  deed  in  question  is  plain  on  the  face  of  it  r  it  reserved  aA 
1829.  '  the  freestones  on  the  land,  and  the  riglit  of  carrying  them  off  to 
Fatnam  ^^^  highway.  Every  person  would  clearly  understand  what  was 
meant  by  the  reservation.  But  in  carrying  the  contract  into  ef- 
fect doubts  arise  from  the  situation  of  the  property  at  the  time  of 
making  the  grant ;  and,  on  the  clearest  principles  of  law,  these 
doubts  may  be  solved  by  extrinsic  circumstances,  showing  that  it 
could  not  have  been  the  understanding  of  the  parties  that  the 
reservation  in  the  deed  should  extend  to  the  ledge  in  question. 
We  consider  that  the  evidence  was  legally  admitted,  and  char, 
taking  the  deed  in  connection  with  ti|0  parol  evidence,  the  con- 
struction which  the  county  court  gave  tojt  fully  carried  into  effect 
the  original  intention  of  the  parties. 

The  case  of  Leonard  vs.  Judd,  (Bray.  Rep,  230,j  is  very 
shortly  and  loosely  reported,  and  it  would  not  be  safe  to  settle 
any  legal  principles  on  the  authority  of  that  case.  That,  as  it  ap-* 
pears  from  the  report,  was  a  case  of  a  lease  for  999  ye?irs,  oi  cer-' 
tain  premises,  with  the  privilege  of  taking  all  the  rocks  and  stones 
on  the  land.  The  Court  decided  that  the  lessee  was  not  Kable  for 
digging,  to  any  extent,  for  rocks,  provided,  he  did  not  wantonly 
dig  up  the  land  to  the  injury  of  the  lessor.  We  do  not  see  how 
any  question  could  have  arisen  in  that  case.  The  lessee  would 
have  had  a  right  to  occupy  and  possess  the  land  during  the  whole 
term  if  the  rocks  and  stones  had  not  been  mentioned  in  the  lease  ; 
and,  most  assuredly,  when  liberty  was  directly  given  by  the  lease 
to  take  the  rocks  and  stones,  the  lessee  had  a  right  to  make  use  of 
proper  means  to  get  them.  It  must  be  presumed  that  the  rocks 
and  stones  were,  at  least,  a  part  of  the  object  which  the  lessee  had 
in  view  in  procuring  the  lease.  That  case  has  but  a  very  remote 
resemblance  to  a  case  where  one  sells  a  farm,  and  reserves  (lie 
riglit  of  carrying  ofl  the  free-stones  on  the  land  to  the  highway- 

From  a  careful  examination  of  all  the  authorities  cited,  and 
others  which  were  thought  to  have  a  bearing  on  the  cause,  we  think 
the  decision  and  charge  of  the  county  court  were  right,  and  that 
the  reservation  in  the  deed,  taken  in  connectbn  with  the  extrinsic 
evidence  introduced  on  the  trial,  did  not  extend  to  the  quarry  be- 
neath the  surface  of  the  earth,  from  which  the  stone  in  question 
was  taken. 

Judgement  of  the  county  court  affirmed. 
Everett,  for  plaintiff. 
Bradley,  Phelps  fy  Kellogg,  for  defendant. 
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Erastos  Watrous  vs.  Horace  Steel.*  WASHwoToif 

Mareh, 

when  one  eiitere  a  score  or  other  plact*  of  public  resort,  the  owner  or  occupier,  sAer 
requesting  him  to  depart,  may  lawfully  use  all  necessary  force,  short  of  actuol  stri- 
king, to  put  him  out. 

But  where  W  entered  a  book-store  with  license  from  the  owner,and  conducted  himself 
pcaceably,and  S,  who  was  a  partner  of  the  owner,  and  had  a  right  to  the  possession  in 
common  with  him,  seeking  for  an  occaeion  to  lay  haiids  on  W,  for  tlie  purpose  of  inju- 
ringand  abusing  him,used  insulting  language  to  irritate  and  provoke  him,and request- 
ed W  to.leare  the  store  ;  and  W  refusing  to  depart,  S  assaulted  him  and  forced  hiro 
towards  the  door,— it  was  held  that  S  was  liable  in  trespass  for  the  assault. 

Trespass  for  an  assault  and  battery.     Plea,  not  guilty  as  to  alt 
the  trespass,  except  the  assault  and  battery,  and  a  justiBcation  of  * 
that  in  defence  of  the  defi^dant's  possession.     Replication,  that 
the  trespass  was  committed  of  the  defendants   own  wrong,  and 
without  the  cause  assigned ;  on  which  issue  was  joined. 

On  the  part  of  the  plaintiff,  Daniel  Bates  testified,  that  in 
March,  1827,  the  plaintifl  went  into  the  book  store  of  Geo.  W. 
Hill  Sl  Co.  and  sat  down,  and  soon  fell  asleep; — that  the  defen^ 
dant  spoke  to  him,  but  the  plaintiff  did  not  hear ; — that  the  defen- 
dant spoke  to  him  again,  and  told  him  he  had  found  an  article  in 
a  newspaper Ivhich  suited  his  and  Lewis's  case  ; — that  the  plain- 
tiff, aff.er  hearing  the  article  read,  asked  the  defendant  if  bethought 
it  applied  to  his  case  ;  and  the  defendant  said  he  did  ; — that  the 
plaintiff  asked  him  if  he  knew  the  facts,  and  the  defendant  said 
he  did ;  that  he  hftd  heard  them  from  Lewis,  and  would  believe 
him  sooner  than  the  plaintiff,  for  Lewis  had  never  falsified  his 
word  to  him  as  the  plaintiff  had  ; — that  the  plaintiff  told  the  defen- 
dant he  bad  never  falsified  his  word  to  him,  and  if  be  reported 
such  a  story,  it  was  false ; — that  the  defendant  told  the  plaintifi  he 
should  leave  the  store,  and  the  plaintiff  said  he  should  not  for  him ; 
-—that  the  defendant  told  the  plaintiff  he  lied,  and  the  plaintifi  said 
tbe  defendant  lied  ; — that  the  defendant  said,  if  he  repeated  the 
words,  he  should  leave  the  store  ;  and  the  plaintiff  told  the  defen- 
dant not  to  lay  his  hands  on  him  again,  for  he  should  not  leave 
the  store  for  him ;  and  that  the  witness  heard  a  noise  and  scuffle, 
and,  on  turning  round,  saw  that  tbe  plainlifi  had  been  forcecf  near- 
er tbe  door  than  before.  Tbe  plaintiff  also  produced  and  read 
the  deposition  of  Geo.  W.  Hill,  which  was  as  follows : 

'*  I,  Geo.  W.  Hill,  of  Montpelier,  in  the  county  of  Washington, 
State  of  Vermont,  of  lawful  age,  do  testifiy  and  say,  that  on  or 
about  tbe  30tb  day  of  March,  1627,  as  I  came  into  the  office,  Mr. 
Steel  inquired  of  roe  if  I  bad  seen  Esqr.  Watrous.    I  told  him  I 

*Thi8  case  and  the  preceedingone  ought  to  have  been  published  in  the  seeond  vol- 
ume of  these  Reports,  but  not  having  been  furnished  in  season,  they  could  not  be  in- 
serted before.  . 
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^^•H»«J»«Nhad  not.     He  said  be  was  looking  for  me.     I  inquired  if  he  knew 
1839. '      ^^^^^  1)^1  fVairaus,  wanted.     Steel  said  he  had  bad  some  difficul- 

' ty  with  him.     Immediately    fVairous   came  in.     He   appeared 

^^  r*!!*"*  Considerably  excited  ;  inquired  of  me  if  I  calculated  to  have  peo- 
Srerl.  pic  insulted  and  abused  in  the  store  ;  and  claimed  protection.  I 
told  him  I  wished  to  have  people  treated  civilly  there,  and  that  he 
was  in  no  danger.  I  then  inquired  into  the  afiair,  and  they,  fVat- 
rous  and  Steely  went  on  to  relate  the  (circumstances  which  led  to 
the  diffiiculty,  the  particulars  of  which  I  do  not  now  fully  recoU 
lect,  but,  as  near  as  1  can,  are  as  follow  : — Steel  was  looking 
over  the  papers  of  the  day,  found  an  article  to  which  be  called  the 
attention  of  fVatrovsj  and  said,  it  was  an  article  for  him,  which 
^vas  read  on  the  request  of  Watrous  by  Steel.  Watrout  then  in- 
quired why  for  him.  Steel  replied,  it  was  analogous  to  bis  case 
with  Lewis.  Watrous  then  said  he  had  understood  that  Steel 
had  censured  him  for  suing  Lewis,  and  asked  iiim  where  he  had 
his  information  respecting  it,  and  said  you  iiad  it  from  Lewis,!  sup- 
pose. Steel  answered,  he  had,  and  from  others.  Watrous  then 
said,  you  believe  all  that  Lewis  says,  I  suppose.  Steel  answered 
he  did,  as  he  had  had  considerable  acquaintance  with  him,  and 
he,  Lewis,  had  never  falsi6ed  his  word  to  him,  aiul  that  he,  Wat" 
roMSy  had  concerning  the  brick  house.  Watrous  then  charged 
Sted  with  falsehood.  Steel  then  told  him  not  to  repeat  it  again 
in  the  store.  l!e,  Watrous^  then  repeated  it,  and  Steel  told  him  to 
go  out :  Watrous  refused  ;  and  Steelxodk  hold  of  Watrous^  cloak 
which  was  over  him." 

It  appeared  further  from  the  deposhion,  that  Mr.^Hill,  on  being 
further  interrogated  and  cross-examined,  said  he  had,  sometime 
before  the  aflray,  given  Watrous  liberty  to  call  at  the  store,  and 
read  the  news- papers  ;  that  a  circulating  library  was  kept  there, 
end  Watrous  was  a  subscriber  to  it  ;  that  he,  the  witness,  and 
Steel  were  partners  in  the  printing  and  book-selling  business ; 
that  Steel  had  the  charge  of  the  book-store  generally,  and  it  was 
his  duty  to  keep  order  there,  and  transact  the  business  of  the 
company.  Edward  Lamb  testified  that  at  the  time  of  the  alleged 
trespass  the  plaintiff  was  sick  and  declining  with  a  consumption. 

On  the  part  of  the  defendant,  Francis  Clark  testified,  that  the 
plaintifiTcame  into  the  book-store  and  sat  down,  while  the  defen- 
dant was  reading  newspapers  \ — ^that  the  defendant  spoke  to  the 
plaintifT,  and  said  he  had  found  a  piece  that  applied  to  his  and 
Lewis's  case ; — that  the  plaintiff,  being  asleep,  did  not  hear  him, 
and  the  defendant  spoke  again,  and  the  plaintiflT  said  he  should 
like  to  hear  the  piece  read  ;  and,  after  hearing  it,  asked  the  de- 
fendant if  he  thought  it  applied  to  his  case; — that  the  defendant 
said  he  did  ;  (hat  he  had  heard  Lewis's  story,  and  would  believe 
him, for  he  had  never  falsified  his  word  to  him  as  the  plaintifi  bad ;— 
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thm  ihiS  plaliillff  askfed  wherein  Im  had  Msifietl  his  wotd,  atid  Uie^^Ai^iifGToif 
dMendant  said  as  to  the  brick  house  ;  oti  which  the  plainiifl  said       i  29. ' 
it  was  false ; — that  they  theii  tontr^ditited  eabh  oihel-,  and  the  de-     wairt«ir" 
fendant  told  the  plaintiflT  he  should  leave  the  store. 

The  court  directed  the  jury,  amongst  oiher  things,  that  if  the 
^laintiR  was  in  the  book-store  making  a  noise  ok*  disturbance^  the 
defendant,  after  requesting  him  to  depart,  might  lawfully  use  all 
necessary  foree,  short  of  actual  striking,  to  put  him  out;  but  al- 
though the  dlsfetiddnt  had  sUch  right,  yet  as  the  ptaihtiflf  entered 
the  store  by  license,  if  the  jury  found  thta  he  was  conducting  him- 
self peaceably  and  knaking  no  distUk-bance  there,  and  that  the  de- 
fendant was  the  aggressor,  and  used  insulting  language  to  the 
^laititifiT  tb  irritate  atid  provoke  him,  they  \Tould  inquire — al- 
though the  defendant  k'equ^ted  him  to  leave  the  store,  end  he  re- 
fused— whether  the  assault  Was  made  upon  the  plaintiS  to  remote 
him  from  the  store  and  in  defence  of  his  possession,  or  whether  it 
was  done  without  such  intent,  and  the  occasion  was  sought  by  the 
defendant  to  lay  hands  upon  the  plaintiiTfor  the  purpose  of  injur- 
ing and  abusing  him.  If  they  found  that  the  as^skult  Was  t^bitimit-- 
ted  for  the  former  cause,  they  would  return  a  verdict  for  the  de- 
fendant; if  for  the  latter  purpose,  the  defendant's  plea  of  justiGca^ 
tion  was  not  supported  ;  and  they  would  find  such  damages  for 
the  plaintiff  as  they  thought  he  deserved  to  have.  The  jury  re* 
turned  a  verdict  for  the  plaintjfi. 

The  defendant  having  filed  exceptions,  the  cause  was  ordered 
to  pass  to  the  Supreme  Court. 

TuuNF.R,  J.,  delivered  the  opinion  of  the  Court. — The  jury 
have  found  the  facts  in  this  case  under  the  directions  of  the  court, 
and  we  are  now  to  inquire  whether  those  directions  were  in  accor- 
dance with  the  principles  of  law  relating  to  the  subject.  It 
the  charge  was  not  according  to  law,  the  verdict  must  be  set 
aside,  and  a  new  trial  granted  :  but  if  the  charge  was  right,  the- 
judgement  must  be  affirmed  ;  for  we  cannot  interfere  with  the 
facts  found  by  the  jury. 

The  case  states  that  the  plaintiff  entered  the  book-store  with  the- 
permission  or  license  of  the  legal  owner,  and  that  the  defendant 
made  an  assault  on  him.  The  defendant  justifies  on  the  ground 
that  he  had  a  light  to  occupy  and  control  the  store  in  common 
with  the  owner,  and  that  the  plaintiff  was  abusing  the  privilege 
which  had  been  granted  him.  It  is  a  well  settled  principle,  that  the\ 
occupant  of  any  house,  store,  or  other  building^  has  a  legal  ri|bt  ) 
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^^■BtiroTovto  control  it,  and  to  ftdinit  whom  be  pleases  to  enter  and  remain 
1829.       there  ;  and  that  be  has  also  a  right  to  expel  any  one  from  the  room 
Watroua    ^^  building  who  abuses  the  privilege  which  has   been  thus  given 
g^^*^       him  ;  and  if  the  occupant  6nds  it  necessary,  in  the  exercise  of  bis 
lawful  rights,   to  lay  bands  on   him  to  expel  him.  he  can  legally 
V^^^Jjustify  the  assault.     But  no  man  can  invite  or  permit  another  to 
enter  his  dwelling  for  the  purpose  of  abusing  or  assaulting  him ;  and 
if  a  person  enter  lawfully,  the  owner  or  occupier  is  not  permitted 
to  irritate  or  insult  him  for   the  purpose  of  having  an  occasion  to 
abuse  him,  or  as  an  excuse  for  assaulting  him  :  in  either  case  his 
plea  of  justification  will  be  unavailing.     It  is  a  correct  maxim, 
(hat  no  man  shall  take  advantage  of  his  own  wrong.     We  are  sat- 
isfied that  the  charge  of  the  county  court  was  right ;  that  is,  if  the 
defendant  irritated  and  abused  the  plaintiff  in  his  language  for  the 
sake  of  having  an  afiray  with  him,  the  defendant's  plea  of  jusiifi-* 
cation  is  unavailing  ;  otherwise,  the  plea  is  sufficient. 

Judgement  affirmed. 
Merrill  fy  Upham^  for  plnintifl% 
Smith  fy  Peckj  for  defendant. 
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PRINCIPAL  MATTERS  COMPRISED  IN  THIS  VOLUME. 


▲BATRMENT. 
See  Partvxbship,  1. 

ACCOUNT. 

1.  Where,  Id  en  ftction  of  aeeount,  it  ap- 
peared the  defendant,  at  the  agent  of  the  plain- 
4iff,  had  taken  notes  payable  to  himself,  for  the 
benefit  of  the  plaintiff,  payable  on  a  certain 
day  at  a  particular  bank,  which  notes  had  been 
accordingly  paid  by  the  maker  at  the  time  and 
place  appointed,  after  the  commencement  of 
the  action, — it  was  held  that  such  paytne«t 
'was  a  payment  to  the  defendant,  and  that  he 
'was  accountable  to  the  plaintiff  for  the  amount 
of  the  notes — a  demand  having  been  made  on 
the  defendant  to  account  for  the  notes  before 
the  suit  was  commenced,  and  he  having  re- 
fused so  to  do.--#Smt/A  v«.  Woodf.  400 

2.  Ia  such  case  an  endorcement  of  the  notes 
by  the  dafeAdant  to  t4ie  plaintiff,  and  a  deliv- 
lery  of  rhem  to  the  auditor,  at  the  time  of  the 
trial,  will  not  be  considered  an  accounting 
which  will  discharge  the  defendant  from  his 
liability.  /*• 

See  Tevavts  in  common,  1,2. 

ACCOUNTABILITT. 

Where  om  received  a  bill  of  sate  of  certain 
articles  of  personal  property,  and  was  thereby 
authorized  to  take  possession  of  the  m  whenev- 
er he  chose,  and  sccount  for  them  to  the  ow- 
ner at  what  they  might  bring  at  auction, — It 
was  held,  that  he  was  accountable  for  those 
only  of  which  he  bad  taken  possession,  and  not 
«ven  for  those,  unless  he  had  so  conducted  as 
to  manifest  an  intention  to  make  them  his  own, 
or  had  made  theiri  his  own  by  such  gross  neg- 
ligence as  ought  to  make  him  accountable  for 
their  value. — Durkeevs,  Ltland.  612 

ACf^UIESCENCE. 

The  location  of  a  lot  of  land  to  a  public  right 

may  be  established  by  acquiescence,  as  well 

as  to  any  other  right. — Haltt  admr,  vs.  Coven- 

try.  295 

ADMINISTRATORS. 

1.  An  administrator  will  be  allowed  his  ac* 

80 


count  for  expendtiures  in  a  l«v  iuit,  in  whic^ 
he  fails  to  recover,  when  he  acts  in  good  faith, 
and  with  leasonable  prudence ;  but  be  may 
press  on  a  suit  with  so  little  prudence,  and  so 
little  prospect  of  recovery,  that  he  ought  not 
to  be  allowed  bis  costs.— £ame*t  admr.  vs. 
Crediion.  *57 

«,  An  adnrinietrator  ehould  be  charged  with 
tatereet  on  monies  he  receives  for  the  estate, 
during  the  time  of  any  delay  of  a  settlement 
of  the  estate,  or  when  be  can  fairly  bo  presum- 
ed to  have  used  the  money,  or  bad  safe  oppor- 
tunities, to  have  kept  the  same  on  interest.  lb, 

3.  The  principal  adminisiratioa  being  in 
this  state,  and  the  same  person  being  also  ad- 
ministrator in  New-Hampshire,  and  notliae- 
ing  closed  his  administration  there  for  a  k>ng 
time, shall  be  held  accountable  here,  in  the  first 
instance,  for  monies  he  received  in  New- 
Hampshire  before  be  took  administration 
there,  and  also,  for  monies  received  after- 
wards, for  propeity  which  he  had  not  invento- 
ried there,  and  for  which  monies  be  had  ren- 
dered no  account  there.  Jb. 

4.  An  administrator  is  to  be  charged  with  a 
loss  in  the  sale  of  real  estate,  which  he  might 
have  saved  by  prudent  management ;  especi  ■ 
ally  when  be  was  interested  in  the  last  bid  and 
purchase.  '^ 

See  P&OBATB  RKGISTKB. 
EXSC0TION,  17. 

AGENT. 

B  and  S,  being  joint  owners  of  a  raft  of 
timber,  employed  an  agent  to  sell  the  same  for 
their  joint  benefit; — It  was  holden,  that  the 
agent  was  a  competent  witness  for  S  to  prove 
that  B,  without  the  coaseM  of  S,  directed  the 
the  af  ent  to  apply  the  whole  proceeds  of  the 
timber  to  the  payment  of  debts  owing  from  B 
to  the  agent,  and  that  he,  the  agent,  had  ac- 
cordingly so  made  the  application. — Speizeer 
ys.  Bamum.  S99 

See  Account,  1. 

Poor  bjbbtors,  1, 2«  3. 

AGREEMENT. 
See  Contract. 

APPEAL. 

1.  Wb#te  one  sues  before  a  justice  oi  the 


634 


INDEX  OP  THE 


peace,  in  an  action  oo  book  aceouni,  and  aeu 
bifl  ad  damnum  at  ten  dollars  only,  and  yet 
exhibits  an  account  against  the  defendant  of 
1 10,67,  and  recovers  ihe  ten  dollars  demanded, 
the  action  it  appealable.—CAurr/i  vs.  Fisn- 
duzee.  195. 

2.  The  plaintiff  cannot  take  away  a  jurrs- 
diction,  given  in  his  writ,  nor  take  away  the 
right  of  appeal,  by  exhibiting  a  less  account, 
than  his  writ  would  authorise,  nor  by  setting 
bis  ad  ^mnumlower,  than  the  debU  side  of  his 
acccuut.  7^. 

See  Arbitratiow, 

ABBfTRATION. 

» 

A  submission  of  an  action  to  arbitrators, 
aAer  an  appeal  therein,  does  not  necessaiily 
deprive  the  plaintiff  of  his  right  to  enter  his 
complaint  for  affirmance,  unless  tltere  is  an 
award  made  beiore  court,  or  unless  the  terms 
of  the  submission  allow  a  time,  la  which  to 
make  an  award,  which  extends  beyond  the 
term  of  the  court  to  which  the  appeal  is  taken. 
— i/ff^ei  vs.  Bhmehard,  810 

ASSAULT  AND  BATTERY. 

1.  When  one  enters  a  store  or  other  place  of 
publk  resort,  the  owner  or  occupier,  after  re* 
questing  him  to  depart,  may  lawfully  u?e  all 
necessary  force,  short  of  actual  striking,  to  put 
him  out. — Wairotu  vs.  6Vee/.  629 

2.  But  uhere  VV  entered  a  book-store  with 
licfhsefrom  the  owner,  ami  conducted  himself 
peaceably,  and  s,  who  was  a  partner  »>f  the 
owner,  and  had  a  right  to  the  possession  in 
common  with  him,  seeking  for  an  occasion  to 
lay  hand«  on  \V,  for  the  purpose  of  injuring 
and  ainibing  him,  used  insulting  language  to 
irritate  and  provoke  him,  and  requested  VV  to 
leave  the  store,  and  VV  refusing  to  depart,  S 
assaulted  him  and  forced  him  towards  the 
door, — it  was  held  that  S  was  liable  in  tres- 
pass for  the  assault.  /6, 

ASSUMPSIT, 
^e  Towns,  1 . 
Pebt,  1,  2. 

A.TTACHMENT. 

t.  When  properly  is  attached  on  mesne 
process^  the  delivery  of  the  execution  to  the 
officer  who  made  the  attachment  within  thirty 
days  from  tl)e  rendition  of  the  judgement,  is  a 
taking  of  the  property  in  ej^ccution  within  the 
meaning  of  the  statute,  so  fur  as  respects  the 
support  of  the  lien  of  the  creditor. — Blist  vs. 
6tev€ns.  88 

2.  When  property  is  attached  by  a  sheriff  *s 
deputy,  the  delivery  of  the  execution,  within 
\he  Uiiity  days,  to  another  deputy  af  ihe^ame 


shariff,  and  informing  the  latter  deputy  of  tli« 
attachment,  equally  supports  the  creditor*8 
lien  ;  the  act  of  each  deputy  being,  in  a  civil 
point  ofview,  the  acts  of  the  sheriff  himself.  Fb. 

3.  When  the  creditor's  lien  is  kept  good,  by 
delivering  the  execution  to  the  officer  within 
thirty  days,  a  demand  of  the  property  of  the 
receiptors,  after  the  first  thirty  days,  and  in  the 
life  of  tbe  execution,  is  sufficient  te  charge 
them.  74, 

4.  The  production  of  an  execution  in  such 
cases  may  be  dispensed  with  by  proof  of  ita 

J°»»-  lb. 

6.  Where  an  officer  was  commanded  m  a 
writ  to  attach  the  goods  and  chattels  of  a  de- 
fendant to  the  value  of  twenty  dollava,  and  af- 
terwards he  made  bis  return  oo  the  writ  thai  Iw 
had,  by  the  directions  of  tlie  plaintiff;  attached 
all  the  hay,  grain,  oats  and  peas  in  the  defea* 
dam's  barn, — It  was  held  that  he  was  estop- 
ped from  saying  there  was  no  such  property 
there,  and  that  the  command  In  the  writ  and 
return  thereon  were  pnma/acie  evidence  that 
the  property  attached  was  worth  twenty  dol- 
lars.— Barney  ys.  WeekM.  14$ 

6.  A  creditor  having  cansed  certain  person- 
al property  to  t>e  attached  by  virtue  of  a  writ 
of  attachmeut  against  his  debtor,  afterwards 
took  out  an  execution  on  the  judgement  rei»- 
dered  in  said  suit,  ami  in  due  season  delivered 
it  to  the  sl>eiiff  who  made  the  attachment,  wiih 
directions  to  levy  it  on  the  property  attached,, 
and  the  sheriff  without  the  consentof  the  cred» 
iior,  delivered  the  exeeuiion  to  a  constable* 
who  made  a  return  \hexeon.fhat  he  had  repaired 
to  the  dwelling  house  of  the  debior,  demanded 
the  property^  and  could  notjlnd  Bny  tchereon 
to  levy  Ihe  exeeuiion^^it  was  held  that  »ha 
sheriff  was  liable.  Jff, 

7.  If  an  officer,  attaching  goods  in  a  buil- 
ding, lock  up  the  building  and  take  the  key  into 
his  possession,  it  is  a  sufficient  taking  posses- 
sion, as  respects  subsequent  attachments ;  and 
if  the  officer  fail  to  secure  the  property  effect- 
ually. And  the  attorney  or  creditor,  acting  in 
his  behalf,  proceed  to  do  so,  before  any  sub- 
sequent attachment  is  made,  his  attachment  !• 
valid. — J^ewton  vs.  Adami  el  al.  437 

8.  Although  the  officer,  by  taking  exclusive 
possevsion  of  the  building  and  exdudmg  the 
owner,  ini^ht  be  regarded  as  a  trespasser  o^ 
initio^  as  respects  the  owner,  yet  the  attach- 
ment is  vatid.  74, 

9.  An  officer  by  tlie  directions  of  tbe  credit- 
or's attorney  attached  certain  personaf  prop- 
erty of  a  debtor  by  virtue  of  a  writ  of  attach- 
ment, and  delivered  the  same  to  a  person,  wlio 
executed  his  receipt  therefor  to  the  officer, 
promising  10  redeliver  it  on  demand,  and  then 
permitted  it  to  go  back  into  the  possession  of 
the  debtor.  Afterwards  the  attorney  took  out 
a  writ  of  attachment  in  his  own  favor,  agnlnst 
said  debtor,  and  gave  it  to  the  same  officec^ 
with  diroctioas  to  attach  the  same  pioperty  ; 
which    was  done    accordingly.      Judgement 
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having  been  rendered  in  this  last  suit,  the 
properly  was  sold  on  execution  issuing  thereon. 
— Jt  was  held  in  an  actioo  brought  by  ilie 
officer  on  the  receipt*  taken  on  the  first  attach- 
ment, to  recover  the  value  of  the  property,  that 
the  suit  could  not  be  sustained. — JBeaeh  vs. 
JlbboU  et  al,  605 

See  Trovbr,  3,  4. 
Becxiptors,  1,  2. 

TXITASTS  IN  COMMOV,  3. 

ATTORNEY. 

1.  Where  an  attorney,  wi thou t  any  license 
t>r  authority,  instituted  a  suit  against  A  in 
favor  of  B,  and  judgement  was  rendered  there- 
in for  the  defendant  to  recover  liis  costs. — it 
tvas  heM,in  an  action  brought  by  A  agaitiSlB 
f»D  said  judgement,  that  B  was  bound  thereby, 
and  could  not  plead  ihe  want  of  authority  in 
the  attorney. — SI.  AtbaiXM  vs.  Btuh*  58 

2.  An  attorney  on  the  trial  of  a  cause  is  not 
obliged  to  produce  a  paper  which  hisclieni  has 
entrusted  to  him  as  counsel  in  the  case,  and  in 
professional  confidence. — Durkee  vs.  Ittland. 

612 
See  ExKCVTioir,  3. 

*     PODR  OXBTO&S,  2, 3. 

AUDITA  Q^UERELA. 

The  complainant  in  an  audita  querela 
will  not  be  permitted  to  prove  any  cause  (or 
setting  aside  an  execution  or  a  judgement, 
other  than  such  as  are  set  up  hi  bis  complaint. 
— Hojfet  vs.  BUmchard,  210. 

JSeo  RzcoGHiSAircx,  1. 

AUDITORS* 

1.  When  a  report  of  auditors  is  set  aside, 
find  the  cause  again  referred  to  them,  they 
must  go  into  an  examination  of  the  whole  case, 
if  requested,and  make  their  report  accordingly. 
— May  et  a/,  vs.  Corletr.  12 

'  2.  Auditors  having  made  and  signed  a  report 
may  afterwards  make  an  additional  statement 
explanatory  of  their  views  In  the  case.  lb, 

3.  Tiiey  may  report  in  the  alternative, 
leaving  it  to  the  court  to  render  judgement  for 
one  of  two  sums  according  as  the  cou/t  should 
judge  the  law  to  be.  76. 

See  Book  account.  • 

B 

BAR,  PLEA  IN 
See  JuDGXMEjrT,  1,2. 


BASTARDY. 

In  a   case  of  bastardy,  where  the  «iotber 
•eeks  support  for  her  child  of  the  reputed  fath- 


er, and  is  herself  a  witness,  testimony  is  not 
admissible  to  show,  that  she  was  reputed  to  be 
a  common  }:rostitute  before  tlie  child  was  be- 
gotten. If  this  affects  her  truth,  tbe  defendant 
has  the  full  benefit  of  it  under  the  general  en* 
quiry  concerning  her  cbatacler  for  truth  — 
Jdorte  vs.  Ptneo.  281 

BETTERMENTS. 

1.  H  having  contracted  to  purchase  a  lot  Ol 
land  of  S,  executed   his  notes  to  S   for  the 
amount  of  the  purchase  money,  and  S  obliga- 
ted himself  by   bond  to  convey  the  land  to  H 
on  the  payment  of  the  notes.     H  entered  and 
took  possession  of  tbe  land,  but  did   not  pay 
the  notes ;  and  consequently  S  did  not  execute 
a  deed  of  the  premises  fo   H.     After  H  had 
remained    in   possesston  of  tbe   land    several 
years  he  sold  bis  interest  therein  to  D,x9ho,  two 
or  three  years  aAer,  sold  and  conveyed  his  in- 
terest in  the  land  to  B.     S  having  aAerwards 
recovered  a  judgemeist  against  B  in  an  action 
of  ejectment  for   the  seisin  and  possession  of 
the  premises,  B  filed  a  declaration  for  better- 
ments under  the  statute ;  and  it  was  held,  that 
B  might  recover  for  all  the  betterments  made 
by  himself,  and  for  those  made  by  D,  his  gian- 
lor,  provided  D,  at  the   time  he  purchased  of 
H,  supposed    he  purchased  a  title  in  fee,  and 
did  not  purchase  H^s  right  merely,  under  the 
contract  made  with  S  ;   and  that  B  could  not 
recover  for  any    Improvements    made    by  H, 
th^re  being  no  failure  on  the  part  of  S  to  fulfil 
the  coniract. — Brown  vs.  Storm,  37 

2.  Mo  r«covery  can  be  had  in  a  declaration 
for  betterments  founded  on  an  alleged  want  of 
title  in  the  defendant,  (the  lecovenng  parly  in 
ejectment.}  /^. 

3.  The  statute  which  authorizes  the  defen- 
dant in  ejectment  to  file  a  declaration  for  bet- 
termenta,  is  not  unconstitutional.  /&. 

BILL  OF  SALE. 

See  ACCOURTABILITT. 

BOND. 

1.  Where  the  condition  of  a  bond  was,  that 
tbe  obligors  should  pay  and  discharge  a  cer- 
tain mortgage  deed,  executed  by  the  obligee 
to  a  third  person,  conditioned  for  the  payment 
of  certain  promissory  notes  also  executed  by 
the  obligee,— it  was  held  in  an  action  brought 
by  the  obligee,  for  the  breach  of  the  condition, 
that  it  was  not  necessaiy  for  him  to  produce 
the  notes  on  trial ;  and  that  the  bond  suificient- 
ly  described  the  nolev,  though  it  did  not  men- 
tion the  time  when  they  were  payable,  and 
described  them  as  being  signed  by  the  obligee, 
when  they  were  in  fact  signed  by  him  and  an- 
other person.— £i;er/«  vs.  Bostwick  et  at.    349 

2.  In  socb   case  tbe  plaintiff  may  recover 
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though  tba  non-paymtnt  of  a  oo(«  if  Mt  up  as 
a  breach  of  the  coodition,  which  is  not  men* 
tioned  la  the  mortgage  deed — the  mortgage  it- 
self not  being  refeired  to  as  a  part  of  the  con- 
tract, aod  the  bond  providing  for  the  payment 
of  the  note,  and  declaring  it  to  be  one  of  the 
notes  secured  by  the  mortgage.  i&* 

BOOK  ACCOUNr^ 

A  party  to  an  action  on  Ifook  ateount 
may  testify,  before  auditors,  to  a  settlement, 
or  to  payments  and  items  in  his  aecount,  from 
which  »  settlement  may  be  inferred^*— Jtfoy  ei 
al  vs.  CorUw.  12 

See  AirDiTOR». 

FKMB  COVK&f,  1  • 

Partrxrship,  1. 

JlTRlSDICTlOir,   4. 

Appkal,  1,  2. 

BRIDGET. 
See  Towirs,  1,2,  3,4. 


c 


CASE,  ACTION  OV 

D  undertook  to  remove  certain  boxes  of 
fumber  down  a  river  an.l  deposit  them  safely 
in  a  certain  cove  ;  but  being  prevented  by  the* 
owner  of  the  cove  from  depositing  them  rliere, 
he  left  them  in  an  eddy  immediately  befow 
the  cove,  in  as  safe  a  place  as  could  be  found, 
fastened  by  a  rope,  and- paid  no  further  atten- 
tion to  ihem.  The  water  in  the  river  after- 
wards arose,  in  consequence  of  wliich  the  lum- 
ber was  carried  away  and  lost.  It  was  held, 
in  an  action  brought  by  the  owner  against 
D,  lo  recover  fof  the  himber  so  lost,  that  it 
was  not  only  the  duty  of  the  defendant,  under 
the  circumstances  of  the  case,  to  place  the 
lumlMr  in  as  safe  a  place  as  there  was  near  to 
said  cove,  but  aplsnr  to  continue  a  prudent  care 
over  the  same,  until  he  had  given  notice  to  the 
owner,  and  until  the  owner,  after  such  notice, 
could  resume  the  care  and  control  thereof. — 
Picked  vs.  Dotcrur.  21 

See  Dkbd,  1. 


COLLKCTOBOF  TAXeS. 
See  VcifDux  seed. 

School  diatrict  tax. 

CONDITION.* 
See  Boirvt  1,  2.   v  k  /   * 

eONB! 


1 .  P^arf  ial  payment  of  a  debt  oue  if  no  conr- 
sideratton  for  a  promise  to  wait  for  the  resi- 
due another  year. — Mtuon  ei  al.  vs.  Pderr. 

lOT 

2l  If  there  were  a  good  consideration  for 
such  a  promise,  and  the  prnmiee  were  binding, 
in  order  to  tiar  an  action  of  ejectment  on  et 
mortgage,  it  ought  to  be  pleaded  as  a  lease- 
for  a  year.  It. 

3.  Such  promise  made  on  good  considera- 
tion might  be  the  ground  of  an  action  to  re- 
cover damages  for  the  breach  of  it ;  but  for 
nothing  more.  lb. 

4.  The  parties  in  a  controversy  having 
agreed  in  writing  to  submit  it  to  the  determina- 
tion of  arbitrators,  two  otiier  persons  notinter' 
e&ied,  promised  in  writing,  lAusf,  i»  eormdera* 
tian  ofioid  sttbmistioitt  Hbe^vtmdipay  tcAiiftp- 
tr  nan  should  be  awarded  against  one  of  said 
parties^  it  was  held  that  the  promise  was  with- 
out ronsideraiion^  and  not  binding  on  the 
promissors. — Barhw  vs.  Smith  etal.  139 

6v  Where  tbr  payee  of  a  promisoryj  note 
received  from  oneof  tlie  stgners  an  order  on  a 
third  person  for  a  portion  of  the  note,  whiclr 
order,  if  accepted  and  paid,  was  agreed  to  be 
in  full  satisfaction  of  all  claims  against  such 
signer  on  said  note,  and  the  payee  was  to  look 
to  the  other  signer  alone  for  the  residue, — it 
was  held  in  an  action  .afterwards  brought  by 
the  payee  against  the  signer  from  whom  the 
order  had  been- received,  that  the  receiving  the 
order,  as  above  mentioned,  was  not  a  valid 
defence  to  the  action,  although  the  order  were 
paid  by  the  drawee,  or  he  were  prevented 
from  paying  it  by  the  misconduct  of  Ifie  plain- 
tiff.— fTrtgA/  vs.  AlUn.  672L 

See  Contract,  1. 

SVRETT,  2,  3. 

Lotteries,  1. 
Prouisort  jroTES,  1,  2. 


CERTIFICATE. 
See  Toww-Clkrk. 

CIRCUIT  COURTS. 

A  Circuit  Court  of  the  United  States  is  not 
n  foreign  court,  nor  a  couit  of  inferior  jurisdic- 
tion, nnd  nil  debet  is  not  a  good  pica  to  a  judge- 
ment rendered  by  such  court.— 67.  j9lbans  vs. 
Hush,  58 


CONSTITUTIONAL  LAW. 

The  statute  of  1830,  authorising  Uie  coun- 
ty courts  to  grant   relief  to  persons,  imprisno- 
edon   execution    fur  torts,  is   a  constitutional 
statute,  and  extends  to  persons  in  prison  when 
the  statute  passed. — Sommert  vs.  Johnson.  27a 
See  Betterments,  3. 
EauiTT,  1. 
Sheriff,  4*^ 
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COHSTIIUCTION. 

^taere  one  contreyed  a  piece  of  land  on 
which  there  wai  a  large  quantity  of  free-stone, 
ditcoDiiected  from  any  fixed  ledge,  and  paitty 
imhedded  in  the  earth,  and  by  the  deed  reser^* 
cd  all  the  /rwtionet  on  said  land  to  hinuelft 
hu  heirt  and  (ungnt^  with  the  privilege  of  car- 
rying off  aatd  etones^ — it  was  held,  that  the 
refervatioo  did  not  extend  to  a  ledge  of  free- 
stone under  ground,  and  not  known  to  the 
parties  at  the  time  of  the  conveyance;  and 
that  parol  evidence  was  admissible  to  show 
the  situation  and  quantity  of  stones  upon  the 
surface  at  the  time  of  the  conveyance,  and 
that  the  ledge  under  the  surface  was  not  then 
known  to  the  parties.— Pu/fiom  vs.  Smith*  622 

See  Daed,  2. 


toon  as  the  time  had  expired  within  which  the 
iob  was  to  have  been  pei  formed,  though  M  had 
not  completed  it,  nor  received  payment  there- 
for.—Z?ana  f  8.  Mason.  3«S 
3.  An  agreement,  made  at  the  time  of  ibe 
eale  of  a  farm,  that  the  notes  given  for  the 
purchase  may  be  satisfied  by  paying  an  incum- 
brance on  the  farm,  is  binding  on  the  party, 
and  not  revocable  at  pleasure.— J«j^  vs.  HuU, 

455r 

See  CovsisERATioir,  4,  5. 
Infant,  1,  2. 
Limitation  of  actions,  3, 4,  5. 

county  court. 
See  JtTRiBDicTioN,  1, 2,  3, 4. 

COTENAKT. 


CONTRA  rORMAM  STATUTI. 

Where  an  act  is  an  offence  at  common 
law,  and  there  is  a  statute  prohibiting  the  same 
ofience,  and  annexing  a  penalty  or  forfeituie, 
it  is  not  necessary,  in  declaring  for  the  penalty, 
to  allege  that  the  acts  constituting  the  offence, 
were  done  againit  the  form  of  the  statute. — 
Fuller  78.  Fuller.  123 

CONTRACT. 

1.  L  purchased  a  horse  of  O,  and  delivered 
bim  a  note  against  a  third  person  in  part  pay- 
nent  therefor.  At  the  same  time  it  was  agreed 
by  the  parties,  that  if  L  did  not  within  a  cer- 
tain time  procure  good  security  for  the|balanre« 
he  was  to  return  the  horse,  and  the  note  wae 
to  become  the  property  of  O.  L  having  failed 
to  procure  the  required  security,  he  returned 
the  horse*  and  demanded  the  note,  which  O 
declined  delivering  up  at  the  time,  but  after- 
wards told  L  he  might  have  the  note  if  he,  L, 
would  come  after  it,  but  said  he  should  sue  L 
for  damages.  L  aAerwards  again  demanded 
the  note,  and  O  refusing  to  deliver  it  to  bim, 
L  brought  an  action  of  assumpsit  against  O  to 
recover  the  amount  of  the  note  ;  and  it  was 
held,  that  by  the  contract  the  note  had  legally 
become  the  property  of  O,  and  that  the  aAer 
promise  to  redeliver  the  note  was  made  withoui- 
consideiation,  and  did  not  amount  to  a  rescind- 
ing of  the  contract. — Larabee  vs.  Chit.        45 

2.  M  having  contracted  to  perform  a  job  of 
work  by  a  specified  time,  for  which  he  was  to 
receive  payment  therefor  when  the  job  was 
done,  applied  to  D,  and  stated  to  him  the  terms 
of  the  contract,  and  requested  him,  D,  to  fur- 
nish him  from  time  to  time  with  goods  out  of 
D^s  store,  saying  he  wished  D  to  wait  for  his 
pay  until  he  had  finished  the  job,  end  had  re. 
ccived  payment  therefor.  D  asspnied,  and  let 
M  have  goods,  from  t'vme  to  time,  to  a  conside- 
rable amount.  It  was  held  that  D  was  enti- 
tled to  his  pay  for  the  goods  so  delivered,  aa 


1.  One  cannot,  merely  by  entering  into  pos- 
session of  land,  and  claiming  it  as  his  own, 
avail  himself  of  the  covenants  in  a  deed  of 
conveyance  of  the  premises  previously  cxecu. 
tod  by  the  covenantor  to  an  intervenient  pos- 
sessor.—Bcarrfff/«y  vs.  KniglU.  471 

2.  Where  one  sues  for  a  breach  cf  cove- 
nants running  with  the  land,  he  must  p'ove  a 
legal  assignment  to  himself,  by  the  covenantee 
or  his  assignee,  by  deed  of  warranty,  having 
all  the  requisites  of  a  deed  of  conveyance;  and 
on  failing  to  prove  such  assignment  or  convey- 
ance, all  other  evidence  is  irrelevant,  and  roust 
be  rejected.  '*• 

See  Limitation  ov  agtiuns,  7,  8. 

FSMB  €0TERT,  4. 

COVERTURE. 

If  a  feme  sole  plaintiff  marry  pending  a 
suit,  and  no  proceeding  is  had  under  the  stat- 
ute with  regard  to  the  marriage,  and  the  defen- 
dant does  not  plead  the  coverture  in  abatement, 
but  suffers  a  default  in  the  action,  he  cj|pot 
aderwards  avoid  the  judgement  by  wtiT  of 
error.— Ba/e#  vs.  Stevens,  ^^ 

See  FsMB  covxrt. 

COW, 
See  ExBMFTion  from  attachmbot,  2* 

DAMAGES. 
See  SLAnDBR,  1,  2. 

PLBAOiaG,  6. 

Patmbut,  1. 

DEBT. 

I.  Where  a  claim  is  wholly  founded  uponii 
matter  of  record^  and  exists  only  as  a  metier 
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of  record,  the  action  to  recover  it  must  be  rlebt 
and  not  auumpsit. — JVootTt  admr.  vs.  Peitit, 

556 
2.  Afltumpsit  will  not   tie  to  recover  a  sum 
found  due  by  tbe  commissioners   appointed  to 
examine  and  adjust  tke  claims  against  an  in- 
solvent ostatf .  Jif, 
See  DECLABATion,  1. 

DECLARATION. 

1.  In  debt  on  a  judgement  recovered  by  an 
executor  in  his  repiesentative  capacity,  it  is 
not  necessary  that  the  plaintiff  should  describe 
himself  as  executor. — Jidami  vs.  CampbeU. 

447 

2.  The  omission  of  the  dtbet  and  dttintt  in 
such  a  case,  in  the  declaration,  is  a  ground  of 
special  demurrer.  lb. 

See  pLEADinc,  3,4. 

DEED. 

1.  The  receiving  a  deed  of  a  lot  of  land  and 
taking  actual  possession  under  it,  vests  in  the 
grantee  a  sufficient  title  to  enable  him  to  main- 
tain an  action  on  the  case  for  the  flowing  of 
the  land  by  one  who  has  no  right  to  flow  it. — 
Hull  vs.  Fuller.  199 

2.  A  deed  describing  a  boundary  line  of  land 
as  running  up  a  river  to  certain  falls,  **thence 
eorUinwng  to  run  in  such  a  direelion  at  to  in- 
rlude  a  mill  yard  and  the  whole  of  a  mill  pond^ 
iffhi^h  may  be  raised  by  a  dam  on  taid  falls  to 
n  certain  road^^  determines  the  boundary  of 
the  land  itself,  and  not  the  height  to  which  the 
pond  may  be  raised,  lb. 

3.  Where  a  deed  is  executed  by  the  grantor 
with  intent  to  avoid  any  right,  debt  or  duly  of 
others,  and  the  grantee  knows  of  such  inten- 
tion, at  the  time  of  receiving  the  deed,  such 
deed  is  void,  though  the  grantee  have  no  wish 
to  defraud  creditors,  and  pays  an  adequate 
conilrieration  for  the  property. — EdgeU  vs. 
Lowell,  405 

4.  A  deed  absolute  on  the  face  of  it,  if  inten. 
ded  as  a  security  to  indemnify  the  grantee  for 
becoming  bail  for  the  grantor,  or  for  an  existing 
debt,  is  not  on  that  account  void,  though  the 
design  of  the  parties  does  not  appear  upon  the 
deed,  nor  by  any  evidence  in  writing. — Gib- 
son vs.  Seymour.  518 

See  VEnDiTB  dkrd. 
Town-CLKRK. 
ConsTRUCTion. 

DEFENDANT. 

1.  One  cannot  be  legally  made  a  defendant 
in  a  suit  at  Iaw,unle8S  he  be  served  with  process 
in  some  way  provided  by  statute.—  Society  vs. 
Ballard.  2 1 9 

2.  Where  a  landlord  in  ejectmentTetided  out 


of  the  state,  and  a  writ,  sued  out  against  him 
having  been  returned  non  est  inventus^  the 
court  directed  notice  of  tbe  pendency  of  tbe 
suit  given  by  publication  in  a  newspa(Mr,  and 
he  subsequently  appeared  and  answered  to  the 
action, — it  was  decided  that  be  be  dismissed 
therefrom  with  cost.  J^. 

3.  Certain  defendants  io  an  action  of  eject- 
meot  residing  in  another  state  at  the  time  the 
suit  was  commenced,  no  service  was  made  on 
them  by  attachment  or  otherwise,and  they  not 
having  had  notice  of  its  pendency,  the  court 
ordered  notice  to  be  given  by  publication  in  a 
newspaper,  agreeably  to  the  requisitions  of 
the  statute  respecting  persons  absent  from  tbe 
state,  at  the  time  a  suit  is  commenced  against 
them,  and  have  no  notice  of  it  ;~the  defendants 
not  appearing  in  pursuance  of  said  notice, 
judgement  was  rendered  against  them  by  de- 
fault. On  a  writ  of  review  afterwards 
brought  by  these  defendants,  it  was  held,  that 
the  judgement  was  void  for  want  of  jurisdiction 
of  the  court;  and  that  they  had  no  occasion  to 
bring  a  writ  of  review  in  order  to  avoid  the 
judgement. — Skinner  el  at  vs.  MeDaniels.  418 

4.  If  neither  person  nor  property  of  one 
against  whom  a  suit  is  brought,  can  be  found 
in  this  state  whereon  to  serv«)  process,  the 
court  has  no  jurisdiction  over  him.  /d. 

See  ExECUTion. 

DEMAND. 

See  PREStTBcrTion,  1,2. 

LiMITATlon  OF  ACTIOOS,  10, 11,  13. 

AttachhkiiT,  3. 

DEPOSITION. 
See  JV8TIGK  OF  TUB  PEACE,  1. 

DEVISE. 

See  Parol  evioehce,  1, 2, 

DISCHARGE 

1.  V  and  H.  executed  a  joint  and  several 
note  to  G.  Judgement  having  been  obtained 
on  the  note  against  V,  he  was  committed  to 
jail  on  the  execution,  gave  a  Jail  bond,  and 
was  admitted  to  the  prison  liberties.  G  after- 
wards received  from  V,  a  part  <if  tbe  debt,  and 
in  consideration  thereof,  discharged  the  bond. 
It  was  held  iu  an  action  brought  against  H« 
the  other  maker  of  the  note,  that  tbe  discbarge 
of  the  bond  was  a  full  and  complete  discharge 
of  the  whole  debt,  and  consequently  of  U,  tbe 
other  signer, — Hyde  vs.  Long.  531 

2.  Where  the  payees  of  a  promissory  note, 
without  the  requestof  the  surety,  commenced 
a  suit  thereon,  and  attached  the  property  of 
the  principal,  ,and  afterin  ards,  by  an  arrange- 
ment made  with  the  piiocipal,  dissolved  the 
attachment  and  discontioed  tbe  suit,— it  was 
littld  in  an  action  brought  against  tbe  surety 
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Oil  laid  note  that  he  was  not  released  from  his 
liability  thereon. — Montpelier  Bank  vs.  Dix- 
on* 587 
See  RxLBASS, 

ConsiDERATion,  5. 

DISCRETION,  JUDICIAL. 

See  JvRiSDicTion,  7. 


£ 


EJECTMENT. 

1.  The  plaintiff  in  ejectment  cannot  recover, 
damages  for  rents  and  profits,  unless  he  recov- 
ers the  land  sued  for  ;  then  i he  damages  follow 
by  force  of  the  statute. — Burlon  vs.  Auttin  el 
o/.  105 

2.  The  plaintiff,  in  such  case,  must  have 
title,  as  against  the  defendant,  both  when  his 
action  is  commenced,  and  when  it  is  tried,  lb. 

3.  Ejectment  by  mortgagee,  commenced 
after  a  decree  of  foreclosure,  is  defeated  by 
mortgagor's  paying  the  amount  of  decree, 
which  destroys  the  title  of  the  mortgagee.    lb. 

4.  A  defendant  in  ejectment,  who  does  not 
derive  his  possession  from  ilie  plaintiff,  but 
claims  adversely,  may,  at  any  time  before 
trial,  purchase  in  an  outstanding  title  to  pro- 
tect bis  possession. — Tucker*s  cxrs,  vs.  Kteler 
elal.  161 

5.  A  plaintiff  in  ejectment  must  show  the 
defendant  in  actual  possession  of  the  pieniiscs 
demanded  at  the  time  the  suit  was  commenced, 
or  lie  cannot  recover. — Skinner  el  al  vs.  Me > 
Daniel,  418 

6.  Where  the  plaintiff  in  ejectment  claims 
the  premises  by  virtue  of  the  levy  of  an  execu* 
tion,  and  the  defendant  ts  a  stranger  to  the 
title,  and  does  not  claim  under  the  execution 
debtor,  he  will  not  be  permitted  to  call  in 
question  the  correctness  of  the  judgement  and 
execution,  by  virtue  of  which  the  plaintiff 
claims  title. — F%elpt  vs.  Parkt,  488 

See  Dbpkndant,2. 
Witness,  2,  3,  4. 
PossESSioir,  1, 2,  3, 4. 

ENDORSEMENT. 
See  PexciL. 

PROUISOIIT  NOTSS,  3. 

EQUITY. 

A  petitioner  has  no  claim  in  law,  or 
equity,  or  by  any  analogy  to  the  principles  of 
law  or  equity,  against  the  state,  for  monies  he 
has  been  compelled  to  pay  in  consequence  of 
being  bail  for  rue,  who  obtained  an  act  of 
suspension,  and  departed  from  the  libeitiesof 
the  prison,  and  the  act  of  suspension  has  been 
adjudged  to  be  unconstitutional. — Davison  vs. 
State,  235 


ERROR. 

1-  When  a  defindaiit  is  out  of  ihf  state  at 
the  time  ot  the  service  of  the  writ,  the  judge- 
ment of  the  court,  before  which  the  suit  is 
brought,  is  conclusive  as  to  the  sufficiency  of 
the  evidence  of  notice  to  him  of  the  pendency 
of  the  action,  and  cannot  bo  re-examined  on  a 
writ  of  error. — Ohott  vs.  Hutehins  el  al,      17 

2.  When  notice  is  proved,  in  such  case,  to 
the  satisfaction  of  the  court,  aiid  the  defendant 
does  not  appear,  he  cannot  afterwards,  by  writ 
of  error,  take  advantage  of  any  defect  or 
irregularity  of  service.  lb, 

3.  It  is  erroneous  for  the  county  court  to 
decide  on  a  matter  of  fact,  without  an  issue 
properly  joined,  showing  an  agreement  of  par  • 
ties  to  have  the  issue  tried  by  the  court. — 
Shemetn  tt  al.  vs.  Bliss,  96 

See  CovjcRTURS,  1. 

ESCAPE. 

In  an  action  on  the  case  against  a  sheriff 
for  an  escape,  such  sheriff  has  a  right,  at  com- 
mon law,  to  show  the  property  of  the  prisoner 
at  the  time  of  the  escape,  in  mitigation  of 
damages. — TVeasurervs.  JVeeks.  215 

ESTOPPEL. 

See  J  Air.  BOND,  2. 
Pleading,  5. 

EVIDENCE. 

1.  When  a  person  is  living,  and  is  an  ad- 
missible witness,  his  declarations,  not  made 
unner  oath, cannot  be  received  in  evkleuce.-- 
Warner  el  al,  vs.  MeOary.  507 

2.  Where  one  sold  a  note  warranting  that 
the  maker  had  nothing  which  could  be  pleaded 
in  offset  thereto,  and  the  purchaser  sued  the 
note,  and  was  prevented  from  reco«eam|by 
an  offset  pleaded  and  allowed  ;< — it  was  held, 
in  an  action  brought  by  the  vendee  of  the  note 
against  the  vendor,  to  recover  for  a  fraudulent 
representation  with  regard  to  the  offset,  that 
the  prior  judgement  on  the  note  was  conclusive 
evidence  of  the  existence  of  the  claims  alloived 
in  off:iet ;  the  vendor  having  been  present  at  the 
trial  on  the  note,  and  as&isied  the  plaintiff  ii» 
sustaining  the  action. — IValker  vs.  Ferrin^ 

52a 
See  ATTAcriMEnT,5,  6. 

PROBATR  r£C18TKR, 

Promisort  note,  5. 
Judgement,  3. 


EXCEPTIONS. 

See  TR17STSB  ACTIONS,  1,2,3; 

EXECUTION. 

1.  The  necessary  intendment,  in  an  officer*^ 
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return  on  an  execution  of  an  appraital  of  land 
at  iu  inte  value  in  moruy^  is  the  true  value  at 
the  time  of  sucti  appraisal. — Dodge  vs.  Prmee 
el  aU  191 

ft*  The  officer  making  demand  of  payment 
at  the  house  of  the  debtor,  when  be  is  absent 
from  the  state,  is  sufficient  to  authorize  a  Jevy 
of  an  execution  on  land.  Ib» 

3.  The  attorney,  whose  name  is  certified  on 
an  execuiion,  as  attorney  of  the  party,  is  sucli 
foi  the  purpose  of  prosecuting  or  defending  the 
#uit  and  receiving  pay,  but  not  for  the  purpose 
of  appointing  appraiser8,uuless  he  has  a  special 
appointment  for  that  purpose.  lb, 

4.  The  officer,  in  returning  that  the  apprais- 
ers were  appointed  by  a  justice  of  the  peace, 
must  ktate  that  he  was  oqe,  who  by  law  might 
judge  between  the  parties  in  civil  causes,unless 
he  adopts  the  generality  of  an  ancient  a|yrov- 
cd  form.  lb. 

b.  When  an  execution  is  levied  on  land,  the 
record  in  the  town  clerk^s  office  may  be  made 
from  a  copy  of  such  execution,  and  officer^s 
return  thereon ;  and  such  record  will  be  suffi- 
cient, if  it  substantially  agree  with  the  origin- 
al. — Skinner  vs.  Walton,  421 

6.  If  there  be  an  error  or  mistake  in  re- 
cording the  levy  of  an  execution,  which  does 
not  tend  to  the  injury  of  any  person,  and  the 
record  is  sufficient  to  answer  all  the  purposes 
lor  which  it  was  made,  the  levy  is  not  thereby 
void,  lb, 

7.  Wheie  a  judgement  was  rendered  in  a 
suit  against  the  defendant  who  was  out  of  the 
state  at  the  time  the  suit  was  commenced,  and 
had  not  received  notice  of  It,  except  by  publi- 
cation in  a  newspaper,  and  (he  plaintiff,  aAer 
entering  into  a  recognizance  in  double  the 
sum  recovered  in  damages,  without  including 
the  costs,  took  out  an  execution,  and  levied  it 
on  the  landsof  the  judgement  debtor, — it  was 
held  that  the  execution  was  not  void,  and  that 
the  plaintiff  acquired  a  valid  title  to  the  land 
by  the  levy. — Phelps  vs-  Parks.  488 

fib  Title  acquired  by  levy  of  an  execution 
Is  not  rendered  invalid  by  reason  of  any  irre- 
gularity or  erroneous  decision  of  the  court  in 
reaiNring  the  judgement  on  which  the  execu- 
tion issued.  The  judgement  is  sufficient  until 
set  aside  or  reversed  in  some  of  the  ways  which 
the  law  has  provided. — Eastman  vs,  Curlit. 

616 

9.  It  is  not  necessary  for  an  officer,  levying 
an  execution  on  real  estate,  to  state  in  his  re- 
turn that  he  has  demanded  the  money,  &c., 
Yior  that  the  debtor  neglected  to  pay  it,  or  fo 
exhibit  personal  property  :  these  preliminaiy 
duties  are  not  essential  to  pass  the  title.      Jb, 

10.  Where  an  officer  extends  an  execution 
on  personal  property,  when  the  amount  of  the 
execution  is  offered  to  him,  or  upon  real  estate, 
when  the  debtor  exposes  sufficient  personal 
property,  he  will  be  liable  to  any  one  who  is 
aggrieved  thereby.  Sed  di^Uaturt  whether 
such  a  misfeasance  of  the  officer  would  affect 


the  title  to  pfoperty  acquired  by  virtue  of  the 
levy.  lb. 

11.  When  an  officer*8  return  on  an  execu- 
tion extended  on  land,  is  conformable  to 
forms  which  have  been  long  in  use,  it  is  suffi- 
cient, though  it  contairs  some  technical  de- 
fects, lb, 

12.  Where  an  officer  stated  in  his  return 
that  the  land  extended  on  had  been  appraised 
by  persons  mtUaaUy  appointed  by  Iht parties^ — 
it  was  held  to  be  a  strict  compliance  with  :ha 
statute.  lb, 

13.  Where  an  error  is  committed  by  an  of- 
ficer in  his  return  in  writing  an  important 
word,  yet,  if  nothing  can  be  intended  by  it  but 
the  word  requited  by  law,  the  return  is  suffi- 
cient, lb, 

14.  It  is  not  a  valid  objection  to  a  title  ac- 
quired by  levy  of  an  execution,  that  it  does  not 
appear  from  the  return  the  land  was  shown 
to  the  appraisers,  nor  that  thej  made  the  ap- 
praisal in  view  of  the  premises,  nor  what 
means  they  took  to  ascertain  the  value.      lb, 

15.  Where  an  officer  stated  in  bis  return 
that  he  had  sworn  tbe  appraisers  as  the  law 
directs,  without  otherwise  saying  what  oath 
he  administered  to  tham,  the  return  was  held 
to  be  sufficient.  lb, 

16.  If  an  officer  charges  more  than  legal 
fees  tor  levying  an  execution,  tbe  title  to  prop- 
erty acquired  by  such  levy  is  not  thereby  affi»€- 
ted.  lb, 

17.  Where  judgement  was  recovered  by  an 
administrator,  on  which  execution  was  issued 
and  extended  on  real  estate,  and  tbe  return  of 
the  officer  was  in  the  common  form,  no;  de- 
signating whether  the  land  was  set  off  to  tbe 
administrator  or  heirs, — it  was  held  to  be  suf- 
ficient. Jb» 

See  Attach MFiTT,  1,  2,  3, 4,  6. 
Ejbctmknt,  6. 
Rbturn,  1 , 2, 3,  4, 7,  8,  9. 
Witness,  2, 3. 
MonBT. 
Shbriff,  2,  3. 

EXECUTORS. 
See  ADMlniSTRATORB. 
DBCLARATlon,  1. 

Parol  Bvissncfi,  1,2. 

EXEMfTIOlC  FROM  ATTACHMElf T . 

1.  A  horse  and  saddle,  owned  by  a  member 
of  a  company  of  cavalry,  are  not  exempt  by 
the  militia  laws  of  the  state  from  attachment 
or  execution. — Fry  vs.  Canfield,  9 

2.  A  person^s  only  cow  is  not  subject  to  at- 
tachment or  execution,  though  he  reside  in 
Canada,  and  the  cow  be  casually  found  in  this 
stale.— Hot&i/Z  vs.  jSndrot,  609 

EXTENT. 

See  Trbasurer's  bxtbut. 
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FEME  COVERT. 

1.  In  an  action  on  book  aeeotm/,  though 
each  party  is  made  a  witfiem  by  statute,  that 
provision  does  not  extend  to  the  wife  of  either  ; 
nor  can  she  be  admitted  to  testily. — Carr  vs. 
ComeU.  116 

2.  Where  on  the  sale  of  property  belonging 
to  a  feme  coverts  a  promissory  note  was  exe- 
cutedjto  ^er  and  her  husband,  during  coveiture, 
for  the  purchase  money, — it  was  held  that  said 
note  survived  to  the  wife  on  the  death  of  the 
husband,  and  that  she,  and  not  the  administra* 
tor,  had  the  right  to  endorse  it. — Richardson 
vs.  DaggelL  336 

3.  A  lease  for  800  years  to  a/eme  covert  and 
her  particular  heirs,  such,  too,  as  were  then  in 
being,  is  an  incumbrance  on  the  estate. — Scuo- 
yer  vs.  Little,  414 

4.  When  husband  and  wifti  join  in  a  deed 
of  convsyance  of  land^wiih  covenants  of  seisin, 
&c.,  the  wife  is  not  liable  to  a  suit  upon  such 
covenants,  but  the  husband,  it  seems,  may  be 
sued  as  if  it  were  his  sole  deed.  lb. 

5*  Where  a  wamxng'Ont  process  was  issued 
directing  the  constable  of  a  town  to  summon  a 
man  and  his  wife  to  depart  said  town,  to  pre- 
vent their  gaining  a  legal  settlement  therein, — 
It  was  held  that  no  service  need  be  made  on 
the  wife,  and  that  if  the  service  was  sufficient 
to  pi  event  the  husband  from  gaining  a  set- 
tlement, it,  of  course,  prevented  her. — Bar* 
net  vs.  Concord,  664 


w^re  caHing  machines,  &:c.,  io  tod  upon  the 
premises,  and  the  value  thereof  separate  from 
the  land,  and  the  amount  of  the  incumbrance, 
was  nevertbalesa  good  after  verdict. — FvUer 
▼8.  FuUer.  123 

2.  In  such  case  it  is  not  necessary  to  aver 
that  the  personal  property,  alleged  to  have 
been  fraudulently  conTeyed,  had  been  delwet' 
ed  to  the  defendant ;  at  the  conveyarta  would 
be  fraudulent,  within  the  meaning  of  the  stat- 
ute, without  a  delivery.  lb. 

3.  The  declaration  in  such  ease  need  not 
conclude  contra  formam  stattUi.  /'k 

See   VOLTTHTAHT  CONVKTAITOX. 
WIT9S88,  1. 

Deed,  3,  4. 

VXRDOR   &  VXKDKK,  1«  2. 

o 

GBANTOR  AND  GBANTEE. 

A  Slaving  given  a  deed  of  warranty  of  land^ 
and  afterwards  having  put  a  third  person  in 
poecessiou  of  the  same  land,  should  be  consid- 
ered as  having  done  this  in  behalf  of  his  gran- 
tee, or  as  his  agent ;  at  least,  be  may  be  pre- 
sumed to  have  so  done.— ^amer*<  admr,  vs; 
Page.  291 

GUABDIA.N   AD  L1TEM« 
See  Reijsase,  4. 

H 


FORECLOSURE. 
See  Ejectment,  3. 
Mortgage,  1. 


HUSBAMQ  AND  WITlt. 
See  Feme  covert. 


FOREIGN    JUDGRttENTk 
See  Circuit  CotrRTS. 

FORFEITURE. 

See  Contract. 

FORMER   RECOVERY. 
See  JuDGSMSiTT,  1,  2. 
Trespass,  1,2. 

FRAUDULENT  C0NTETANCE9. 

1.  Where, in  an  action  on  the  statute  to  pre- 
vent fraudulent  an.l  deceitful  conveyanres,the 
declaration  alleged  that  one  E.  S.  on  Sic.^otcned 
and  possessed  certain  lands  and  tenimenls,  and 
goods  and  cfiatteU Jo  trii,  [describing  the  land,] 
together  with  the  carding  machines^picking  ma- 
chines  and  clothier*s  tooU^in  and  upon  the  prem- 
ises^  subject  to  a  mortgage  incumbrance^  alleg- 
ing that  /^  tphole  properly  was  of  a  certain  val- 
ue,— it  was  held,  that  the  declaration,  though 
defective  for  not  expressly  averring,  that  there 

81 


1NCUBIBRANCE4 
See  Feme  covbft,  3. 

INFANT. 

1.  A,  an  infant,  contracted  to  labor  lit  W 
one  month  for  fifteen  dollars,  five  of  whleh 
were  to  b*  paid  in  cash,  and  the  remainder  ill 
cloth.  A  having  performed  the  stipulated  ser- 
vice, W  paid  him  the  five  dollars  in  moneys 
and  gave  him  an  order  on  a  third  person  for  the 
cloth. — It  was  held  that  A  was  not  bound  by 
the  receipt  of  the  order,  but  might  avoid  the 
contract,  and  recover  on  a  quantum  meruit  (or 
work  and  labcr  such  sum  as  his  services  were 
wortli,  deducting  the  five  ^o]\Bt».^^beU  vs. 
fVamer.  149 

2.  Ail  contracts  of  an  infant,  whether  exe- 
cuted or  not,  if  not  for  necessaries,  may  be 
avoided  by  him,  unless  he  has  confirmed  them 
after  arriving  at  full  age.  Jb. 

See  Release,  2, 3, 4, 5. 
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JAIL   BONO. 

1.  A  declaratioo  on  a  jail  bond  n  had,  if  k 
shows  that  the  judgement,  upon  which  execu- 
tion isflNd,  was  not  correctly  described  in  the 
bond^-SAenrtn  et  aL  ts.  BUu.  96 

S*  A  defendant,  in  a  suit  upon  a  prison  bond, 
is  not,  by  the  recital  in  such  bond  of  the  ren- 
dition of  a  judgement,  and  the  issuing  of  eze- 
cutiou,&c.«  esstopped  from  pleading  nul  titl  re- 
eord  of  such  judgement.-*-6'/t^iiian  ei  al>  vs. 
Bamey*  187 

JAIL  COMMISSIONERS. 
See  Poor  Dkbtorb. 

JOINT  b  SEVERAL  OBLIGORS. 
See  DiscBARGX,  1. 

JUDGEMENT. 

1.  Where  judgement  had  been  rendered  in 
a  suit,  tliat  the  plaintiff/rom  having  and  main' 
taining  his  action  should  be  barred/mdUuU  t/ie 
defendant  recover  his  eotl^ — it  was  held  to  be  a 
judgement  on  the  merits  of  the  action,  and  a 
bar  to  any  future  action  brought  for  the  same 
cause. — Dtxon  v^.  Sinclear,  354 

2.  A  judgemeut  was  rendered  for  the  plain- 
tiff by  the  mutual  agreement  of  the  parties, 
subject  to  the  award  of  arbitrators  upon  cer- 
tain claims  pleaded  in  offset ;  and  the  arbitra- 
tors failing  to  make  any  award*  the  plaintiff 
brought  an  action  of  debt  on  the  judgement. 
The  defendant  pleaded  that  the  judgement  had 
been  rendered  ou  the  condition  above  men- 
lioned,  and  that  he  was  willing  and  ready  to 
proceed  with  the  arbitration,  but  that  the 
plaintiff  refused.  The  plaintiff  replied,  admit- 
ting the  agreement,  but  denied  that  the  defen- 
dant was  ready  and  willing  to  proceed  with 
the  arbitration,  and  alleged  that  he  had  refus- 
ed so  to  do,  though  requested.  Upon  this,  is 
sue  was  joined,  and  found  for  the  defendant  ; 
and  judgement  was  rendered  accordingly. 
The  plaintiff  afterwards  brought  another  ac- 
tion on  the  original  judgemeut  ;  and  the  de- 
fendant pleaded  in  bar  the  former  judgement 
of  the  court  in  his  favor.  The  plaintiff  replied, 
setting  forth  the  foregoing  facts,  and  insisted 
that  the  judgement  which  had  been  rendered 
in  llie  former  action,  was  not  rendered  on  the 
merits,  it  was  held  on  demurrer  to  tiiiA  re,jli- 
cation,  that  the  defence  relied  on  in  the  former 
action  was  of  a  permanent  character,  and 
that  the  replication  was  insufficient  in  law,  to 
obviate  the  legal  effect  of  the  p!en.  lb. 

3.  An  exemplified  copy  of  a  judgement  is 
Ihc  legal  and  ptoper  evidence  to  prove  the 
same :    neither  docket  micutes    nor    records 


should  be  received,  unless  thcr«  be  irerj  strong 
reasons  for  dispensing  with  the  usual  and  ap. 
propriate  evidence ;  as  where  the  judgement 
has  not  been  recorded.~*XfOtery  vs.  Cad}f,  604 
See  Trovkb,  3. 
Drfrvdaht,  3k 

^mSDICTIOK. 

1 .  The  county  court  ought  not  to  dismiss  ais 
action  for  want  of  jurisdiction,  where  theie  are 
sevaral  counts  in  the  decia  ratios,  and  the  dam- 
ages are  uncertain,  though  such  court  may  be 
of  opinion  that  the  plaintiff  ought  to  recover 
less  than  one  hundred  dollars.— Z^adtf  vs.  Hill, 

164 

2.  In  such  a  case,  the  motion  is  addressed 
to  the  sound  discretion  of  the  court,  and  ought 
not  to  prevail,  unless  the  court  are  saiis6ed, 
that  til  which  is  sought  in  the  deciaraiion 
might  be  so  presented,  that  the  merits  could 
surely  he  tried  in  one  action  before  a  justice 
of  the  peace.  /^, 

3.  The  jurisdiction  of  the  county  court  can- 
not be  affected  by  testimony  of  the  defendant, 
calculated  to  lower  the  damages.  Tb^ 

4.  Th«  county  court  should  dismiss  a  suit 
for  want  of  jurisdiction,  where  the  sum  declar- 
ed foi,  as  a  balance  on  book,  and  the  addam* 
nunu  are  each  one  hundred  dollars,  and  a» 
more. — Bate*  vs.  Downer.  178 

5.  The  plaintiff^s  writ  must  show,  that  Uie 
court,  to  which  he  applies,  has  jurisdiction  of 
his  action  :  at  least  the  contraiy  must  jiot 
appear.  /j. 

6.  The  plaintiff's  testimony  must  also  stow 
his  case  within  the  jurisdiction  of  the  court,  to 
which  he  bnngs  his  action.  /^. 

7.  A  motion  to  dismiss  an  action,  originally 
commenced  before  the  county  court,  on  the 
l^round,  that  the  p1aintiff*s  proof  does  not  enti- 
tle him  to  recover  over  one  hundred  dollars,is  a 
motion  addressed  to  the  discretion  of  the  Court, 
and  ought  not  to  be  granted,  unless  it  be  clear* 
that  the  plaintiff  has  no  fair  pretext  for  daim- 
ing  over  one  hundred  dollars.- -.tforruon  vs. 
Moore.  254 

See  Appkal,  1,2. 
Defsnsart,  4. 

JURORS, 
See  New  trial,  7. 

JUSTICE  or  THE  PEACE. 

A  justice  of  thr  peace  may  adjourn  the  ta- 
king of  a  deposition;  and  verbal  notice  given 
to  the  adverse  party  of  the  adjournmei.t,is  suf- 
ficient.— Edgell  WB.  Lowell  ei  ai,  405 

See  Set  off,  2. 

JaSTIFCATION. 
See  Assault  Si  Battkrt. 


PRINCIPAL  MATTERS. 
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LACHES. 
5«e  Promibsort  notxs,  3. 

LANDLORD  AND  TENANT. 
See  Dbfbndavt,  1,  2. 

P0BSX8810V,  6. 

LAW  <^UeSTION. 
See  SxAin  1. 


LEGISLATURE. 

A  declaration,  alleging  a  tRX  granted  by  ihe 
legislature^  is  well  enough  ;  thui  term  being 
used  in  some  tectioni  of  the  constilulion. — 
Treamrer  vs.  Weeks,  215. 

LEVY  OP  EXECUTION. 
Set  ExwicvTioWt passim. 

LIEN. 

1.  The  accepting  of  a  negotiable  promissory 
note  in  payment  of  an  account  for  labor  be- 
stowed on  any  ariide/issuch  a  manifestation 
«f  the  intention  of  the  party  taking  the  note  to 
f ely  on  the  personal  security  of  the  maker  of 
the  note,  as  to  be  n  waiver  of  any  lien  which 
"he  might  have  had  on -the  article  on  which  the 
labor  was  bestowed.  Whether  such  note  be 
'payable  on  demand,  or  at  a  future  time,  and 
<v«1kether  negotiated  or  not.— Hu/c^im  el  ah 
vs.  Oleutt.  549 

2.  The  taking  such  a  note  is  of  Itself  a  wai- 
ver of  any  lien  which  the  law  gives  as  a  charge 
on  the  property  on  which  the  labor  is  bestow- 
ed. '*• 

3.  In  such  case  the  lien  does  not  attach  to 
the  note  and  follow  it  into  the  hands  of  any 
one  to  whom  it  may  be  negotiated,  and  does 
not  attach  to  it  even  in  the  bands  of  the  pay- 
ee, i^' 

LIMITATION  OF  ACTIONS. 

1.  The  statute  of  limitations  bars  claims  in 
equity  as  well  as  those  at  law. — Sianiford  vs. 
TullU.  82 

2.  Where  a  demand  is  necessary  to  perfect 
a  claim,  the  statute  only  runs  from  a  demand 

made.  **• 

3.  A  promise  to  pay  certain  notesfsigned  by 
the  promissee  and  another,  is  broken  when 
those  notes  become  payable  ;  and  the  siatuie 
of  limitations  then  begins  to  run. — Crofool  vs. 
Moore.  204 

4.  Such  a  contract  is  not  a  contract  of  in* 
demnily,  but  an  action  will  lie  upon  it  as  soon 
as  the  pay-day  arrives,  without  payment -by 
the  promissor.  /&• 


5.  In  such  a  case,  the  common  counts  will 
not  aid  ihe  plaintiff  to  avoid  the  statute  of  lim- 
itations. '**• 

6.  The  statute  of  limitations  does  not  run 
against  the  state,  unless  named  in  diiecl 
terms.— TVeaiurtfr  vs.  Weeks.  215 

7.  An  action  upon  a  covenant  of  seisin  it 
barred  by  the  statute  in  eight  years  from  the 
ciecution  of  the  deed,  which  contain*  such 
covenant.— Pterc«  ▼••  Johnson.  247 

8.  Such- covenant  of  seitin  is.  In  a  tense,  a 
covenant  to  secure  the  title  of  land  ;  yet  the 
section  of  the  statute  which  bars  only  in  ten 
years  after  a  decision  against  the  title  of  the 
grantor,  must  be  considered  as  referring  tm 
covenants  of  warrantyi  upon  which  no  action 
will  lie,  till  after  eviction.  lb. 

9.  A  possession  for  fifteen  years  by  the  de- 
fendant, adverse  to  the  plaintifi^bart  the  plain- 
tiff's action,  whether  the  defendant  claimed  in 
his  own  right,  or  under  tbe  town.— Ha/T* 
admr.  vs.  Coventry.  295 

10.  There  is  no  difference  between  a  note 
payable  ^^when  demanded,^'  and  one  payable 
cm  demands  and  in  both  cases  the  statute  of 
limitations  begins  to  run  from  the  date  of  the 
nott.^Ktngsbury  vs.  Butler.  458 

11.  When  the  statute  of  limitations  is 
pleaded  to  an  action  on  promissory  note  pay- 
able ^  when  demanded,**  the  plaintiff  will  not 
be  allowed  to  prove  the  note  bad  been  lost  for 
a  time,  in  order  to  rebut  the  presumption  that 
a  demand  had  been  made.  lb, 

12.  Where  one  by  contract  in  writing  had 
t)oun4  himself  to  convey  certain  lands  which 
he  had  bid  off  at  vendue, — it  was  held  in  a  bill 
in  chancery  brought  by  the  other  contracting 
party  to  compel  him  to  a  specific  performance, 
or  to  pay  over  what  he  had  received  on  the  sale 
of  the  lands,  that  the  statute  of  limitations  was 
a  good  plea. — CoUartfs  admr.  vs.  Tkutle.  491 

13.  But  in  such  case  the  statute  does  not 
tiegin  to  run  till  nAer  a  demand  made ;  and 
after  a  great  lapse  of  lime  it  will  be  presumed 
that  such  demand  has  been  made.  lb 

LOCATION  OF  LANDS. 
See  AcAuiKSCBircs. 

LOTTERIES. 

1.  The  right  off-aisiug  money  by  a  lottery, 
once  granted,  but  now  of  no  legal  force,  is  not 
a  good  consideration  for  v  note. — Rogers  vs. 
Hough,  172 

2.  Where  a  ]ottery*act  requires  three  man- 
agers, one  alone  cnnnot  act  legally,  but  bis 
proceedings  are  void.  /^. 


M 

MALICIOUS  PROSECUTION. 

1.  To  constUuie  probable  cause  in  such  a 
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case,  the  facts  and  cireunyUnces,  on  which 
the  defendant  proceeded,  must  have  ftflbrded 
him  a  reasonable  ground  to  believe  the  plain* 
tiffguiltj  of  the  offence  charged.  And  state- 
ments made  t»  the  defendant  by  third  persons, 
tf  thejr  have  an  miportant  bearing  on  the 
question  of  guilt,  and  appear  to  be  entitled  to 
credit,  are  to  be  reckoned  among  such  facts  and 
circumstances. — French  vs.  Smith,  363 

%  In  an  action  for  malicious  prosecution, 
the  question  of  probable  cause  is  sometimes 
wholly  a  question  of  law,  but  more  frequently 
%  mixed  question  of  law  and  fact.  lb, 

XONET. 

1.  Money  of  a  debtor  in  his  possession  may 
be  taken  on  execution,  if  the  officer  can  seize 
the  same  without  a  violation  of  the  personal 
security  of  the  debtor. — Preniw  vs.  Bliu. 

513 

3*  A  sheriff  who  has  collected  money  on  an 
execution  is  not  justified  in  applying  ii  in  sat- 
isfaction of  another  executioii  against  the  cred- 
itor in  the  former  one.  lb, 

3.  Neither  can  money  collected  by  an  offi- 
cer on  execution  be  attached,  while  in  his 
handSf  as  the  property  of  the  creditor  In  thp 
execution.  lb, 

MORTGAGE. 

1.  If  a  mcrtga^or  remains  in  possession  of 
the  mortgaged  premises  after  a  decree  of  fore- 
closure and  the  expiration  of  the  time  for  re- 
demption, he  is  a  tenant  at  sufferance  to  the 
mortgagee,  or  his  assignee,  and  the  statute  of 
limitations  will  not  run  in  his  favor. — TSuk- 
er^a  exr.  vs.  Keeier,  161 

2.  If  moitgagee,  after  condition  broken, 
assign  to  B,  and  mortgagor  cuts  timber,  and 
leaves  it  upon  the  premises  till  aAer  B  takes 
possession,  the  mortgagor  cannot  maintain 
trovpr  against  B  for  his  using  this  timiier.— 
Johnson's  admr.  vs.  McGuire,  327 

See  Ejectment,  3. 
Bond,  1, 2. 
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NEGLECT. 
9ce  Case,  action  of. 

NEW  TRIAL. 

1.  A  party  cannot  complain  of  surprise,  as 
a  ground  for  a  new  trial,  because  a  witness 
vrns  introduced  by  ihe  adverse  party  to  prove 
what  was  directly  put  in  issue  l:>y  the  plead- 
ings.— Dodge  el  a/,  vs.  Kendalh  31 

2.  When  a  witness,  who  had  become  recog- 
nised for  the  prosecution  of  the  suit,  is  intrp- 


duced  by  the  plaintiff,  an<^  is  admitted  witboaf 
objection,  the  defendant  will  not  afterwards  be 
entitled  to  a  new  trial  on  the  groutid  of  the  in- 
competency of  the  witness.  The  objection 
should  be  taken  at  the  trial,  when  the  witness 
can  be  rendered  competent  by  substituting 
other  bail,  or  be  rejected.  lb, 

3.  A  new  trial  will  not  be  granted  for  new 
discovered  evidence,  unless  such  evidence 
make  a  clear  case,  and  not  be  merely  cumula- 
tive, leaving  the  question  still  doubtful,  and 
only  giving  the  party  a  chance  before  another 
jury.  lb. 

4.  The  Court  must  be  satisfied  that  injus- 
tice has  been  done  between  the  parties  beibre 
a  new  trial  will  be  granted.  Jb^ 

5.  Neither  will  the  Court  grant  a  new  trial 
when  it  is  appaieot  it  will  not  avail  the  peti- 
tioner, lb, 

6.  Where  a  new  trial  was  granted  in  in  ac- 
tion under  a  rule,that  a  certain  jail  bond,wbicb 
bad  been  given  in  the  case,  should  remain  as 
security  for  any  final  judgement  the  plaintiffii 
might  recover  in  the  original  action,  and  • 
new  trial  was  accordingly  had,  in  wbicb  the 
plaintiffs  recovered  a  judgement  for  a  less  suo» 
than  in  the  former  trial,  wbich  the  defendaut 
aAerwards  paid, — it  was  beld  that  such  pay- 
ment would  not  bar  a  recovery  »n  ai»aetiouoQ 
the  bond. — SlUlman  ei  al.  vs.  Barney.        331 

7.  It  is  a  sufficient  cause  /or  granting  a  new 
trial,  that  one  of  the  jurors,  previous  to  the 
trial,  had  formed  and  expressed  an  opioion  oa 
the  merits  of  the  case,  in  faver  of  the  party 
who  succeeded. — Frenth  vs.  Smith  ei  at  563 

8.  A  new  trial  will  not  be  granted  to  a  part  j 
plaintiffon  account  of  the  counts  having  im- 
properly rejected  testimony,  when  it  is  evident 
thit,  in  case  of  a  recovery,  judgement  must  be 
arrested  for  the  insufficiency  of  the  declara- 
tion.— Beardsley  vs.  Knight,  471 

NONSUIT. 

A  plaintiff  will  in  no  case  be  compelled,  Ibr 
the  insufficiency  of  his  evid«»nce,  to  become 
nonsuited  on  trial. — French  vs.  Smith  et  al. 

363 

NOTICE. 

Reasonable  notice  must  be  given  to  a  party 
to  produce  a  pnper  in  his  possession,  or  he  can- 
not be  compelled  to  produce  it.  Notice  given 
at  the  trial  of  a  cause  is  not  sufficient. — Dur- 
kee  vs.  Leland.  %\% 

See  Error,  1,2. 
Towns,  2. 

Poor  debtors,  1,  2. 
Order  of  removal,  3. 
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OFr-SET. 


See  SsT-oVF. 


ORDER  OF  REMOVAL. 

1.  Where  an  order  of  removal  Is  made 
agreeably  to  the  acts  respecting  a  legal  teftU" 
meni  and  providing  for  the  poor,  the  copy, 
which  is  required  byttie  5th  section  of  the  act 
of  1817,  to  be  left  with  the  overseers  of  the 
poor  of  the  town  to  which  the  pauper  is  order- 
ed to  be'  removed,  must  correspond  with  the 
original  in  every  substantial  part,  if  there  is 
an  omission  in  the  copy  which  would  be  fatal, 
if  U  were  in  the  original  proceeding,! he  statute 
is  not  complied   with, — Barnei  vs.   Concord. 

664 

2.  The  removal  of  a  pau}.er  cannot  legally 
be  made  before  the  day  fixed  upon  by  the  jus- 
tices for  the  pauper  to  remove  himself.         /6. 

3.  To  make  an  order  of  removal  of  a  panper 
conclusive  between  the  towns  who  are  parties 
thereto,  and  also  as  to  all  others,  it  must  be 
perfected  by  giving  the  notice  required  by  the 
statute,  that  is,  by  leaving  a  true  and  attested 
copy  within  thirty  days  after  the  order  of  re- 
moval is  made  ;  and  this  notice  cannot  be 
waived,  so  as  to  affect  the  settlement  of  the 
pauper,  by  any  agreement  of  the  overseers  of 
the  town  entitled  to  receive  it. — JBorre  vs. 
MorrisUnm,  ^'^^ 


PAROL   EVIDENCE. 

S.  G.,  being   entitled  by  devise  to  a  share 
in  the  real  and  personal  eMate  of  J.  G.,  de- 
ceased, by  his  agent  drew  an  order  in  favor  of 
C.  S.  on  the  executor  of  J.  G.,  directing  him  to 
pay  over  to  C.  S.  all  the  right,  title,   p/operty, 
interest  or  demand,  which  S.  G.,  had  under  the 
will  of  J.  G.,  except  eighty   dollars,  and  such 
as  was  under  any  legal   incumbrance   by  at- 
tachment at  the  suit  of  R.     And  at  the  same 
time,  (the  order  being  immediately  accepted,) 
said  agent   took    the   executor's  r.ote   for  the 
eighty  dollars,  and  gave  him  a  receipt  in  full 
of  all  the  right,  title,   interest  and  demand  of 
S.  G.  under  the  will,  with  the  like  exception 
on  account  of  R's  attachment.    On  ejectment 
brought  by  S.  G.,for  a  part  of  the  real   estate 
which  had  been  severed  to  his  share,  in  a  di- 
vision directed    by   the  probate  court   among 
the  devisees, — HeM,  that  parol  evidence  was 
admissible  to  show  that  the  premises  sued  for 
were  not  included  in  the  settlement  made  with 
the  executor. — Giddingt  vs,Munson.        308 
See  Trov£r,  1. 
SHBRirr,  5. 


PARTITION  OF  REAL  ESTATE. 

This  Court  has  not  authority,  under  the 
act  relating  to  partition  of  real  estate,  to  as- 
sign the  interest  of  one  tenant  in  common  to  a 
co-teuant,  nor  to  order  the  interest  of  one  of 
several  tenants  in  common  to  be  sold  ;  and  a 
i>etition  praying  the  Court  to  make  such  order, 
was  dismissed  with  costs.— Jwe«  vs.  Jfaih, 
cial.  ^*^ 

PARTNERSHIP. 

In  an  action  on  book  account  between  A  and 
B,  a  claim  in  favor  of  A  against  B  and  C,  as 
partners,  M  not  proper  to  be  taken  into  con- 
sideration by  the  auditor ;  and  an  objection  to 
such  a  claim  is  not  wa'.ved  by  not  pleading  m 
abatement. — Loomit  vs.  BarreiU  450 

See  Sjct  off. 

PART  PAYMENT. 
See  CoNSiDSKATioN,  1,  2,  3. 

PAUPERS. 

1.  On  the  trial  of  an  appeal  fiom  an  order 
of  removal  of  a  pauper,  a  plea,  that  the  pauper 
was  seized  and  possessed  of  a  messuage  and 
lands  and  tenements  in  bis  own  right,  is  not 
suflScient,  without  adding,  that  he  had  a  free- 
bold  estate  therein. — Middleioton  vs.  Pawlet. 

2.  Where  the  overseers  of  the  poor  of  the 
town  of  B,  under  the  supposition  that  certain 
paupers  residing  in  the  town  of  M,  had  a  legal 
settlement  in  B,  supported  the  paupers  for  a 
time  in  M,  and  afterwards  carried  them  to  B, 
and  supported  them  there  for  a  long  time, — it 
was  held  that  these  proceedings  of  the  over- 
seers of  B,  thoofh  legal  evidence,  were  not 
conclusive  that  the  paupers  were  legally  set- 
tled in  B.— -Bflrrc  vs.  Morristovon.  574 

3.  And  although  in  such  case  the  overseers 
be  empowered  by  the  town  to  use  their  discre- 
tion with  regard  to  the  paupers,  they  cannot 
by  such  proceedings  change  the  place  of  settle- 
ment of  the  paupers.  -f^- 

See  FsHB  covsrt,  5. 
Ordxr  ov  rshovai.. 


PAWENT. 

Payments  on  a  demand  in  suit,  made  pend- 
ing the  action,  are  of  course  to  be  deducted  in 
making  u?  j udgement.— Jfly  vs.  Bull        465 

See  Nrw  trial,  6. 
Account,  1. 

PENCIL. 

An  endorsement  of  a  promisory  note,  writ* 
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ten  and  sif  nad  with  a  p4sncU,i0  a  valid  endorse- 
ment, and  the  endorsee  can  maintain  an  ac* 
tion  thereon  against  the  maker. — Closson  vsi. 
67<am«.  1 1 

PLEADING. 

1.  If  defendant!  plead  performance*  and 
conclude  with  a  verification,  the  plaintiff  ought 
either  todemui  or  reply  over.  Merely  adding 
the  timilUer^  is  not  regular. — Sherwin  ei  al  vs. 
BlUi.  96 

2.  Any  matter  of  defence,  which  goes  only 
to  a  part  of  the  plaintiff's  claim,  should  be 
pleaded  to  so  much  only  as  it  tends  to  meet. 
~- Treaturer  vs.  Holmei .  110 

3.  A  derlaration,  alleging,  that  the  treasurer 
issued  his  extent  in  due  form  of  law,  bearing 
date,  &c.,  is  sufficient,  without  averring  it  tn 
be  signed  by  him ;  the  objection  not  being 
taken  by  special  demurrer. — Dreaturer  vs. 
Weeks  215 

4.  A  declafation  on  a  receipt,  taken  by  an 
officer  for  property,  attached  upon  mesne pro^ 
eets^  should  contain  sufficient  averments  to 
show,  that  the  lien,  created  by  the  attachment, 
has  been  preserved  ;  especially  when  the  ori- 
ginal debtor  is  defendant. — Cooper  vs  Cree 
el  al.  2»9 

5.  In  an  action  on  jail  bond,  the  defendant 
pleaded  nul  liel  record  of  the  judge  me  rt  on 
which  the  bond  was  predicated,  and  the  plain* 
tiffs  replied  that  defendant  ought  to  bo  es»top- 
ped  from  pleading  said  plea,  because  that* 
after  the  recovery  of  said  judgement,  the  court 
awarded  a  new  trial  to  the  defendant  on  con- 
dition that  he  enter  into*  rule  of  record,  that 
said  bond  should  remain  as  security  for  any 
final  judgement  the  plaintiffs  might  recover  in 
the  original  action;  that  the  defendant  con* 
sented  to  said  rule,  and  a  new  trial  was  had, 
in  which  the  plaintiiis  recovered  judgement  for 
a  less  sum  than  at  the  former  trial.  The  de- 
fendant rejoined  that  he  bad  paid  and  satisfied 
the  judgement  last  recovered,  and  prayed 
judgement  if  he  ought  to  be  estopped  from  plea- 
ding ntd  liel  record  of  the  first  judgement. — It 
was  held  on  special  demurrer  to  this  rejoinder, 
that  there  was  no  impropriety  in  concluding  by 
praying  judgement  whether  defendant  ought 
not  to  be  estopped  ;  and  that  the  replication, 
pleading  the  rule  of  court  as  an  estoppel  to  the 
defendant's  plea  of  nul  liel  record^  was  suffi' 
dent. — SliUman  el  al.  ts.  Barney.  331 

6.  Matter  which  goes^only  in  mitigation  of 
damages  need  not  be  specially  pleaded.— Jioy 
TS.  Hull.  455 

See  Jaii«  bond,  1. 
Error,  3. 

CoirilDSRATTOV,  2. 

Cohtra  form  am  btatitti. 

DjSCLARATIOir. 

FrAVDVLKST  COVTXTAirCBS,  1,2,3. 

lsgiilatitrb,  1. 
Set  ovf,  2. 


POOR  DEBTORS. 

1.  It  is  the  duly  of  the  jail  coronisfioners  to 
give  notice  to  the  creditor  before  admitting  the 
debtor  to  the  oath  prescribed  for  poor  debtors, 
if  there  be  an  agent  duly  appointed  on  Uie  ex- 
ecution ;  and  if  they  omit  to  do  so,  their  pro> 
ceedings  are  irregular  and  void,  and  their  cer- 
tificate, on  which  it  appears  that  no  such 
notice  was  given,  is  no  justification  to  the 
sheriff  in  permitting  the  debtor  to  depart. — 
Dean  v».  Loufry.  481 

2.  If  there  be  an  attorney  of  record  in  a  suit 
residing  in  the  county  where  the  debtor  is  con- 
fined, whose  name  is  endorsed  on  the  execu- 
tion, he  is  an  agent  within  the  meaning  of  the 
act  passed  November  7th,  1820,  relating  to 
poor  debtors,  and  must  be  served  with  notice 
of  the  prisoner*s  application  to  the  commis- 
sioners to  be  admitted  to  the  oatli  prescribed 
for  poor  debtors.  lb* 

3.  Where  the  surname,  only,  of  an  attorney 
was  endorsed  on  the  copy  of  an  execution,  it 
was  held  to  be  sufficient  to  apprise  the  debtor, 
commissioners  and  sheriff,  that  there  was  an 
attorney  or  agsnt  on  the  execution,  living  in 
the  county,  agreeably  to  the  provisions  of  the 
statute.  76. 

POSSESSION. 

1.  When  one  enters  on  land  claiming  title 
thereto,  his  seisin  extends  to  the  whole  parcel 
to  which  he  claims  title. — Hapgood  vs.  Burl, 

155 

2.  When  one  not  claiming  any  right  to  land 
enters  thereon,  he  acquires  no  seixin  but  by 
the  ouster  of  him  who  was  seixcd  ;  and  to  con- 
stitute such  an  ouster,  the  dsfseixor  must  have 
the  actual  exclusive  occupation  of  the  land, 
claiming  to  hold  it  adverse  to  htm  who  was 
seized ;  or  he  must  actually  turn  him  out  of 
possession.  lb. 

3.  When  a  disseizor  claims  to  bo  seized  by 
virtue  of  his  entry  and  occupation,  his  seizin 
cannot  extend  further  than  bis  actual  exclu- 
sive occupation.  Jb. 

4.  To  constitute  a  disseizin  of  the  owner  of 
uncultivated  lands  by  the  entry  and  occupan- 
cy of  one  not  claiming  title,  the  possession 
must  be  of  such  notoriety  that  the  owner  may 
be  presumeil  to  know  there  is  a  possession  ad- 
verse to  bis  title.  lb. 

5.  A  seizin  in  fact  of  land  under  colour  of 
title,  is  itself  sufficient  title  for  the  plaintiff  to 
recover  against  a  defendant,  who  afterwards 
enters  without  colour  -  of  title. — JFamer'e 
admr,  vs.  Page.  291 

6.  If  a  tenant  at  will  of  land  discontinues 
his  possession,  this  should  be  treatad  at  an 
abandonment  to  his  landlord.  A« 

SeeDBKD,  1. 

LiMITATIOir  OP  ACTIOM,  9. 


PRINCIPAL  MATTERS. 
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PRESUMPTION. 

1.  Demand  of  pafment  may  as  well  ba  pre- 
tumed,  as  any  other  fact,  from  lapse  of  lime, 
and  such  dealings  between  the  parties,  as  ren- 
dered it  very  impiobable,  :hat  the  claim  could 
have  been  forgotten  while  it  was  worthy  of  any 
consideration. — Sfaniford  vs.  TuUle,  82 

2.  The  presumptive  barattaches  in  twenty 
years,  where  there  is  nothing  proved  to  remove 
it ;  and  especially  where  the  transactions, 
proved,  tend  to  aid  the  presumption.  ib. 

See  KsrvRCXS,  t. 

Limitation  or  actions,  13. 

PRINCIPAL  AND  AGENT. 
See  Account,  1. 

PROBABLE  CAUSE. 

See  Mat^cious  proskcution. 


6.  A  promissory  note  given  and  received  in 
paymeni  of  an  antecedent  account.  Is  a  bar  to 
an  action  on  that  arcouiit,  whether  the  note  be 
paid  or  not. — Hulehint  el  al.  vs.  Oteotu    549. 

7.  If  a  perM>n  accept  a  note  in  satisfaction 
of  bis  debt,  be  is  paid  by  his  own  agreement, 
and  cannot  sue  for  his  original  debt,  if  there 
be  no  fraud  or  deception  in  giving  the  note.  Ib, 

8.  Where  one  received  a  piomissory  note  on 
settlement  of  an  antecedent  account,  and 
wrote  1  hereon,  ^  Received  payment  by  noie,^* 
and  delivered  the  account  so  receipted  to  the 
debtor,  it  was  held  that  the  receipt  was  prima 
/acie  evidence  of  the  payment  of  the  account. 

lb* 
See  Pencil. 

COKStDERATlON,  5, 

Limitation  of  actions, 3,4,5,10,11. 
Bond,  2. 
evidbnck,  2. 

DiSCHARGB,  1,2. 

Li&N,  1,  2, 3. 


PROBATE  REGISTER. 

A  letter  of  administration  from  a  probate 
court  signed  by  the  register,  or  a  certificate  of 
adminisiiaiion  attested  by  the  register,  is  sut- 
fii-.i^nt  and  proper  evidence  to  show  that  the 
person  named  therein  has  been  appointed  ad- 
ministrator.— Seymour  »  admr.  vs*  Betuh.  493 

PROMISSORY  NOTES. 

1.  The  defendant,  in  a  suit  upon  a  note, 
may  show  the  note  to  have  been  given  with- 
out consideration. — Rogtrswi,  Hough,       172 

2.  If  the  plaintiff  would  urge,  that  the  note 
on  which  the  suit  was  brought  was  given  to 
compromise  a  litigated  claim,  he  must  show  it 
to  have  been  so  understood  at  the  time  of  its 
execution.  Jb. 

3.  Where  the  endorsee  of  a  promissory  note 
payable  in  s|H*cific  properly,  demanded  pay- 
ment of  ihe  maker,  at  the  time  and  place  de&ig* 
nated,  without  having  the  note  with  him,  and 
the  maker  refused  lu  pay  it— it  was  belH  that 
for  such  laches  of  the  endorsee  the  endorser 
was  discharged.-p-£a«/man  vs.  Poller,       313 

4.  When  an  action  is  brought  by  the  as- 
signee of  a  promissory  note  against  the  maker, 
it  is  the  duty  of  the  payee  ^bo  has  assigned 
the  note,  warranting  it  to  be  due,  and  has  re- 
ceived notice  of  the  suit,  to  furnish  all  the  ev- 
idence In  his  power  to  enable  the  assignee  to 
recover. — Warner  el  al  vs.  JdcGary,  507 

5.  In  an  action  by  the  assignee  of  a  note 
against  the  payee,  who  had  assigned  it  warran- 
ting it  to  be  due,  the  admissions  of  a  person 
whose  name  appeared  to  the  note,  as  the  ma* 
ker,  were  held  to  be  inadmissible  in  evidence 
to  piove  the  execution  of  the  note  by  him,  and 
thereby  defeat  a  recovery  by  the  plaintiff,  on 
the  ground  that  the  supposed  maker  himself 
might  be  called  on  as  a  witness.  lb. 


R 

RECEIPTORS. 

1.  In  an  action  by  an  officer  against  the 
bailees  oi  receipiOiS  oS  property  attached  by 
him,  it  is  not  necessary,  in  ordar  to  prove  the 
aitachmiMil,  to  produce  the  original  writ ;  but 
the  fact  may  be  proved  by  other  evidence  ;  and 
the  rrceipt,  itself,  if  one  has  been  taken,  is  the 
appropriate  and  proper  evidence. — Lowry  vs. 
Cady,  504 

2.  A  leceipt  for  property  taken  on  an  attach* 
ment  is  considered  so  far  conclusive  between 
the  parties,  that  the  person  executing  the  same 
is  not  permitted  to  deny  the  attachment  in  a 
suit  brought  against  him  on  the  receipt.       Ib, 

See  Attachment,  3,  9. 
Pleading,  4. 

recognisance. 

In  an  action  on  a  bond  of  recogni8ance,enter' 
ed  into  at  the  time  of  suing  out  a  writ  ot  audi- 
la  querela^  conditioned/or  Ihe  redelivery  of  Ihe 
execution  debtor  lo  the  custody  oj  tlic  ajfieer^ 
and  the  payment  of  all  intervening  damages^ 
and,  in  default  theteof  the  payment  of  the  debt 
damages  and  cosls^ — it  was  held,  that  the  re- 
cognisor,  not  having  fulfilled  the  conditions  ol 
his  recognisance,  was  liable  for  the  whole  debt 
and  costs  — Hubbell  vs.  Dodge.  56 

See  Sheriff,  4,5. 
Execution,  7. 

record. 
See  Execution,  5,  6. 
Debt,  U  2. 
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IND£X  OF  THE 


&EFKREE8. 

Where  referees,  in  an  action  on  note 
against  a  surety,  decided  Itiat  the  widow  of 
the  principal  debtor  could  not  be  a  witness  to 
show  that  her  husband  bad  paid  the  note,  and 
did  not  state  in  their  report  on  what  grounds 
the  J  made  their  decision, — it  was  held  that  if 
should  be  presumed  ihey  bad  decided  right. — 
Hogabootn  vs.  Herrick*  131 

RELEASE. 

1.  Where  a  party  litigant  executed  a  re- 
lease to  a  witness  to  extiiiguish  his  interest  in 
the  suir.  in  order  to  render  him  competent,  and 
the  witness,  at  the  same  time,  executed  and 
delivered  his  note  to  the  party  in  satisfaction 
ol  thai  interest,  the  validity  of  which  wns  to 
depend  on  the  event  of  the  suit, — it  was  held, 
that  there  was  a  sufficient  delivery  of  (he  re- 
lease, though  it  did  not  actually  come  into  the 
possession  of  the  witness,  but  was  immediately 
destroyed  by  the  party  on  the  witness  being 
lejecied.—  WaUttr  vs.  Ferrin,  623  * 

2.  In  such  case,  if  the  party  be  an  infant, 
he  is  not  bound  by  the  discharge.  lb. 

3.  If  the  party  be  an  adult,  he  will  not  be 
relieved  from  the  effect  of  the  discharge,  on 
the  ground  that  it  is  tainted  with  illegality  and 
turpitude,  he  being  a  parlieepi  eriminis.      lb, 

4.  If  a  guardian  ad  litem  join  in  the  execu- 
tion of  such  a  discharge,  it  will  still  not  be 
binding  on  the  infant  :  the  powers  of  such  a 
guardian  do  not  enable  him  to  discharge  the 
interest  of  a  witness  under  such  circumstan- 
ces, lb, 

5.  The  mere  circumstance,  that  a  party 
executing  such  a  discharge,  is  an  infant,  is  not 
in  all  cases  sufficient  to  avoid  it.  If  it  be  exe- 
cuted by  him  on  a  bonajide  and  sufficient  sat- 
isfaction of  a  debt  t>ue  him,  it  is  binding,     lb, 

RENTS    AND    PUOFITS. 

See  Ejectment,  1. 

RETURN. 

1.  An  officer's  return  of  the  levy  of  an  exe- 
cution on  real  estate  is  valid,  if  it  is  made 
according  to  the  form  given  in  the  late  Judge 
ChipmatCa  Reports, — Chaveland  vs.  JllUn. 

176 

2.  But,  if  the  return  departs  fiom  the  gen- 
erality of  expression,  there  used,  and  begins 
with  mora  minute  particulars,  it  must  contain 
all  the  particulars  made  necessary  by  statute. 

lb, 

3.  A  defective  description  of  some  lots  in  the 
levy,  does  not  vitiate  the  levy  with  regard  to 
each  lots  as  are  fully  descii bed  ;  although  the 
appraisal  is  only  mentioned  in  the  gross  sum, 
at  which  all  the  lots  are  appraised,  unless  tho 


question  if  raised  upon  some  motion  to  set 
aside  the  levy,  and  leave  the  execution  unsat- 
isfied, lb, 

4.  Whefe  an  officer  levying  an  execution  on 
land  did  not  state  in  His  return  that  the  ap> 
praisers  were  resident  in  the  town  where  the 
land  was  situated, — it  was  held  that  the  levy 
was  not  thereby  void,  the  officer  having  pur- 
sued a  form  which  had  been  long  followed  and 
extensively  practieed  upon. — iieymmir*i  admr. 
vs.  Beach.  493 

5.  Where  a  constable  in  bis  return  on  a 
warning' out  proeeti  stated  that  he  had  served 
the  precept  by  leaving  a  true  and  attested  copy 
of  the  same  at  the  last  and  usual  place  of  abode 
of  the  person  named  in  the  wamingx  "  unih  a 
person  ofdiscreiion  residing  therein^  wUh  his 
return  thereon  endorsed^ — it  was  held  to  be 
bad,  because  the  name  of  the  person  with  whom 
the  copy  was  left  was  not  mentioned,  and  be- 
cause it  was  not  stated  that  such  person 
was  one  of  si^ffieient  discretion. — Bamet  vs. 
Concord,  564 

6.  Wliere  a  constable  in  his  return  on  a 
warning-out  process  stated  he  had  served  the 
same  by  leaving  a  true  and  attested  copy  at  the 
dwelling- house  of  the  person  named  in  the  pro- 
cess^ without  slating  with  whom,  or  in  what 
situation,  he  left  the  copy, — it  was  held  that 
the  warning  was  insufficient. — Barre  vs.  Jlfor> 
ristoum.  574 

7.  The  statute  does  not  require  that  an  oflU 
eer  shall  affix  a  seal  to  a  return  made  on  an 
execution  levied  on  land. — Eastman  vs.  Cttr- 
tis,  616 

8.  Nor  that  a  certificate  of  the  appraisal 
should  accompany  the  return.  76. 

9.  The  return  of  an  officer  on  an  execution, 
as  to  the  facts  therein  stated,  is  conclusive  on 
the  parties  and  all  claiming  under  them.       lb. 

See  ExECUTioo,  1,  4,  1 1, 12, 13,  14,  15. 
Service  of  process. 

REVIEW. 

1.  The  statute  of  1811,  allowing  a  review 
in  certain  appealed  causes,  is  not  repealed  by 
the  statute  of  1826,  which  purports  to  take 
away  the  right  of  review  in  appealed  causes. — 
B/oss  vs.  Kilridge,  272 

2.  The  defendant's  filing^n  offset,  in  an  ap- 
pealed action,  matters  oT  which  the  county 
court  might  take  original  jurisdiction,  renders 
the  action  open  \p  a  review  in  the  county  court, 

lb. 


RULE  OF  COURT. 
SeeNBwTaiAi.,0. 


(S 


SALE. 
See  Contract,  1. 

Vendor  &  Vendee. 

AcCOUNTABlLltY. 


PRINCIPAL  Matters. 
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SCHOOL   DISTBtCT  TAX. 

1.  The  collector  of  a  school -diitrlcl  tax  if 
liable  io  trespan  ft  teiiing  property  by  Tirtue 
of  bis  warrant  and  rate-bilU  if  ibe  district  bavo 
oo  power  to  grant  tbe  tax,  or  iX  tbcre  be  any 
iHecaltty  in  Toting  It.— ^o/ert  ts.  Dainu. 

^      '  601 

2.  And  although  in  luch  case  the  rate-bill 
and  warrant  are  regular  on  their  face,  the  col- 
lector is  not  justified,  li* 

3.  The  inhabitants  of  a  school  district  can- 
not vole  a  tax  on  a  list  whidi  is  not  to  be  com- 
pleted u^il  after  thirty  days  from  voting  the 
tax,  /*• 

4.  Therefore,  where  a  school  district  voted 
a  tax  in  May  on  a  list  which  could  not  be 
completed  till  December  following,  and,  con* 
sequontly,  tbe  tax  could  not  be  assessed  with- 
in thiiiy  days  after  voting  the  tax,  as  required 
by  the  statute,  it  was  held  to  be  illegal,  aad 
that  all  the  subsequent  proceedings  bad  to«a- 
force  the  collection  of  tbe  tax  were  also  ille- 
gal. ^*. 

6.  A  school-tax  is  not  nccettarily  void  be- 
cause it  is  not  assessed  within  thirty  daye  af- 
ter it  is  voted*  t^* 

SCIRE  FACIAS. 
See  SHSRtrF,  I. 

TRCASURSR*8  sxtent,  5. 

SEAL. 

1.  It  is  a  question  of  law  for  tbe  court  to  de- 
cide what  constitutes  a  seal ;  but  it  is  for  the 
jury  to  determine  whether  tbat,which  the  court 
adjudges  to  be  a  ssal,  has  been  afilxed  to  an 
instr b ment.—  BeardtUy  vs.  Knighl.  47 1 

2.  A  seal,  such  as  is  required  to  a  deed  con- 
veying land,  must  be  of  wax  or  wafer,  or  some 
adhesive  substance  which  is  capable  of  receiv- 
ing an  impression.  lb. 

See  RsTURV,  7. 

SEIZIN. 

See  P088SS810N. 

SERVICE  OF  PROCESS. 

1,  An  office r*8  return  upon  a  teaming- oui 
protest,  that  he  made  service  in  one  ot  two 
ways,  without  stating  which,  one  of  them  being 
good,  and  the  other  bad,  is  a  deficient  return. 
^-MarthJUld  vs.  Montptlitr,  284 

2.  When  several  persons  aie  named  in  one 
precept,  and  the  officer  returns,  that  he  served 
it  regularly  on  some  of  them,  slating  the  man- 
ner particularly,  and  then,  as  to  the  service 
upon  others,  he  says,  he  served  it  oo  them,  tu 
above  stated  ;  by  its  incorporating  what  ie  re- 
ferred to,  and  that  being  correct,  it  is  a  good 
return.  Ib» 

82 


3.  Where  a  sheriff  attaches  property,  and 
returus,  that  he  left  m  copy  of  the  writ  at  the 
last  and  usual  place  of  abode  of  the  defeodtnt, 
without  stating  in  what  situation  such  copr 
wai  left,  the  service  Is  defective,  and  the  lull 
abatable ;  but  the  attachment  it  valid,  as 
against  subsequent  creditors,  and  trespftis  may 
be  sustained  by  virtue  of  the  lien. — JfewUm  ^s. 
Jdams  et  al.  437 

See  Dkyewdavt,  1,  2,  3,4. 

FVHV  COVKRT,  5. 
RSTITRN,  6.  6. 

BET-OFF. 

1.  In  an  action  brought  by  •&•  aa  MrviTtng 
partner,  to  recover  for  a  debt  due  to  the  firm, 
the  defendant  may  plead  in  offset  any  demand 
he  has  against  the  plaintiff  individually,  unless 
there  be  some  equitable  interest  in  another 
person  which  a  coort  of  law  can  protect.-— 
Meader  vs.^coff.  it 

2.  In  an  action  ofasHOhpsii  on  promliioCf 
note,  commenced  beford  ajusticeof  the  peace, 
and  appealed  to  the  county  court,  R  plea  Ia 
oflbet  in  two  counts,  one  In  assumpsit  on  ilmpta 
contract,  find  the  other  in  debt  on  Judgement, 
was  held,  on  demurrer,  to  b«  sufficient* — But' 
Unt  vs.  Brush.  40T 

See  Rsvixw,2. 

SETTLSMElffT. 
See  Pavpxri. 

SHERIFF. 

1.  It  Is  no  defence  to  scire  facias  oo  a 
judgement,  that  the  plaintiff  has  received  the 
amount  from  the  officer,  who  had  failed  to  col- 
lect of  the  debtor,  when  the  debtor  has  never 
paid  the  debt,  «nd  the  creditor  permits  his 
name  to  be  used  for  the  bestfit  of  the  officer. 
-» TVeasurer  vs .  Holmes.  110 

2.  When  an  officer  neglects  to  make  an  en- 
try on  an  execution,  of  the  true  day,  month 
and  year,  when  he  received  it,  and  the  same 
becomes  important  to  support  his  lien  upon  the 
property,  for  which  a  suit  is  brought,  the  court 
will  not  permit  such  officer  to  make  the  entry 
ntmc  pro  tune^  so  as  to  affect  the  suit  then 
pending — Fletcher  vs.  Prail  et  al  182 

3.  But  such  officer  may  support  his  lien  by 
such  parol  proof,  as  would  show  the  attaching, 
creditor's  lien  upon  the   property  kept  good, 
as  against  the   officer,  who  made  the  attach- 
ment, lb, 

4.  The  act  requiring  that  a  sheriff,  before 
entering  upon  the  duties  of  bis  office,  shall  be- 
come bound,  by  way  of  recognisance,  with 
suiety,  before  tbe  chief  juJge  of  the  county 
court,  or,  (in  case  of  his  absence  or  death,)  be- 
fore one  of  (be  assistaiit  judges,  i«  conjitUutioii- 
al  and  valid,  though  the  constitution  provide. 
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that  laid  rteognisance  chall  be  taken  bj  the 
chiefjudge  only.— TVeoturer  tb,  Kelaey.     37 i 

6.  In  a  case  where  the  bond  was  taken  by 
an  aetUtanI  judfe,  parol  evidence  was  held  to 
be  admissible  to  prove  ibo  absence  oi  death 
Of  the  chief  judge.  /^, 

6.  Sheriff's  deputies  are  recognised  by  the 
statute  as  distinct  officers  ;  and  their  doings 
should  be  certified  in  their  own  names,  and  not 
in  tin  name  of  the  sheriff.— £a«ARan  rs.  Cnr- 

^«-       ^  616 

See  Attachmsvt. 

ESCAPS. 

TRBA8irRB&*l  SXTBJVT. 

MoVBT. 

SkrVICE  or  PROCVM* 

POOII  JDKBTOPt. 

8LAMDXB. 

Where  in  an  action  for  charging  the  plain- 
tiff with  stealing  certain  sheep,  ihe  defendant, 
for  the  purpose  of  mitigating  thadam&ges,gave 
In  evidence  the  record  in  an  action  of  trespass 
brought.by  the  plaintiff  against  the  defendant 
for  taking  away  said  sheep,  in  which  judge- 
ment had  been  rendered  in  favor  of  Nie  defen- 
dant; it  was  held,  that  the  plaintiff  for  tlie 
purpose  of  showing  malice  in  the  defendant, 
and  to  enhance  the  damages,  might  prore,  by 
circumstantial  evidence,  that,  at  the  ti«ne  of 
accusing  the  plaintiff  as  complained  of,  the 
defendant  knew  the  accusation  to  be  false  — 
Bullock  vs.  Cloyei.  204 

STATE. 
See  LiMiTATiov  op  actioiti,  6. 

STlTE  TAEASURER. 
fee  Tbbasvrxr's  xxtbnt. 

STATUTE. 
See  RxTiEw,  1. 

COVSTITVTIOIVAI,   I,AW. 

SUBMISSION  TO  ARBITRATORS. 

See  CoiTBiDXRATioir,  4. 

ARBITRATlOir,  1. 

SURETY, 

1.  Where  the  surety  in  a  note  requested  the 
creditor  to  sue  the  principal,  and  informed  him 
Jie  did  not  wish  to  stand  as  surety  any  longer, 
and  the  creditor  delayed  to  sue  till  the  princi- 
pal had  become  Insolvent,— held,i  hat  the  surety 
was  not  thaieby  dischaiied.-/fo^a^oom  vs. 

«.  A  naked  agreement  between  a  creditor 
and  ona  who  Is  holden  to  him  as  sorefy,  that 
the  sorety  should  be  discharged,  and  no  longer 


holden   for  the  debt,  is  withoot  considaxatioR 
and  void  :  j^^ 

3.  But  if  such  an  agreement  so  quiet  the 
snrrtr  that  be  thereby  neglects  taking  nwaa- 
ures  to  secure  himself  till  :be  principal  has  be- 
come insolvent,  ^tMere,  whether  he  Is  not  dis- 
charged from  further  riability.  A. 

See  COVSIDBRATIOB,  4. 
DiSCHAROX,  2. 


T 


TENANTS   IN   COMMON. 

1.  Where  there  are  three  or  more  tenants  in 
common  of  land,  an  action  of  account  at  lavr 
cannot  be  maintained  by  one  against  another. 
In  such  case,  if  one  seek  to  recover  for  rents 
and  profits,  ha  mdst  resort  to  a  court  of  eoui- 
iy—Winoell  vs.  Wilkim,  137 

S.  If  the  interest  of  one  such  tenant  in  com- 
mon is  separate,  and  the  interest  of  the  others 
joint,  there  would  be  but  two  parties,  and  th»^ 
arton  of  account  would  lie.  /^, 

3.  If  a  chattel  is  owned  by  two  bs  tenants 
In  common,  and  a  creditor  of  one  attaches 
such  chattel,  he  must  attach  only  the  undivid« 
ed  hair  belonging  to  his  debtor— X,a(U  vs.  HilU 

See  Partitiob  op  rbal  bstatb. 
TOWNS. 

\»Attumptil  lies  by  a  town,erecting  a  bridge 
under  an  order  of  court  made  on  their  petition, 
against  any  town,  assessed  by  such  order,  in 
a  portion  of  the  expenses  of  erecting  such 
bridge.— i?roo^-2tn  vs.  Westminster.  224 

2.  Notice  of  the  expenditure  in  erecting  such 
bridge  should  be  given,  not  to  the  town  clerk, 
but  to  the  select-men,  and  payment  be  demand- 
ed of  them.  /^^ 

3.  The  order  of  the  county- court,  for  erect- 
ing a  bridge  and  apportioning  the  expense 
upon  several  towns,  is  conclusive  upon  the 
towns,  cited  befoie  them  on  the  petition,  if  the 
case  Is  within  their  jurisdiction  and  their  order 
within  the  powers  given  them  by  statute.     lb, 

4.  For  the  purpose  of  such  jurisdiction,  a 
river  is  to  be  considered  a«  running  between 
two  towns,  both  when  it  is  literally  so,  one 
bounding  on  each  side,  and  when  both  are 
bounded  together  upon  one  side,  and  when 
neither  can  erect  the  bridge  without  extending 
it  into  the  other  town.  7^, 

TOWN    CLERK. 

1.  Where  the  official  signature  of  a  town- 
cleik  was  subscribed  to  that  part  of  the  certi- 
ficate on  the  back  of  a  deed,  which  related  to 
the  receipt  of  the  deed  into  his  office  for  record, 
hot  not  to  the  following  part  which  ecrti/led 


PRINCIPAL  MATTERS- 


OS! 


At 


that  the  sanM  was  reeorded  inn  pirtictiUr 
book  and  page — thr>  whole  certiBcara  being  ev- 
idently in  the  band  ^riling  of  the  town  clerk, 
— euch  deed  was  held  to  be  admiMible  in  evl  • 
ilence. — JohntorCt  admr.  vs.  MeOutfe.  327 
S.  Snch  town -clerk  may  edd  hit  name  to 
evch  ceili6cnte  at  any  time.  Ih, 

TRCASDRER^S  EXTENT. 

1.  when  a  •heriflf  has  neglected  to  execute 
two  extents  against  different  constables,  the 
itate  treasurer  may  issue  oue  extent  against 
voch  sheriff  for  both  neglects. — TVeoiurer  rs. 
D^eelrt.  315 

t^.  When  a  sheriff,  who  has  neglected  to  ex- 
ecute an  extent,  is  out  of  office,  the  extent 
•gainst  him  may  be  directed  to,  and  served  by. 
the  sheriff^  who  is  in  office  at  the  time,  and 
need  not  t>e  directed  to  the  high  bailiff.         lb. 

3.  The  neglect  of  a  sheriff  in  not  serving 
and  returning  an  extent,  issned  by  the  state 
treasurer  against  a  delinquent  constable,  is  a 
neglect  happening  in  the  county  where  the 
treasurer  resides,  though  it  be  a  different  coun- 
ty from  that  in  which  such  sheriff  officiates. 
'-'Treaturer  vs.  Kthey,  371 

4.  Though  the  state  treasurer  have  a  right 
by  statute  to  issue  an  extent  against  a  sheriff 
for  his  neglect  in  levying  and  returning  an  ex- 
tent against  a  delinquent  constable,  he  is  not 
thereby  deprived  of  his  remedy  by  action  at 
law  for  the  same  neglect.  lb, 

6.  If  the  treasurer,  instead  of  issuing  an  ex- 
tent against  such  delinquent  sheriff,  bring  an 
action  agaiosciiim  for  such  neglect,  and  recov- 
er judgement  therefor,  and  the  sheriff  be 
committed  to  jail  on  the  execution, — such 
eheriff^s  bail  are  liable  in  $cire  facias  for  the 
amount  of  the  judgement,  and  cannot  plead  in 
bar  thereof  the  delay  or  neglect  of  the  trens- 
arer  to  issue  an  extent  against  such  sheriff.  lb. 

6.  Neither  can  the  sheriff's  beil,  in  such 
case,  plead  in  bar  ihat  the  treasurer's  extent 
against  the  delinquent  confutable  was  not  sen- 
fonably  issued.  Jb. 

Bee  Plbadiso,  3. 

TRESPASS. 

1.  Under  the  plea  of  not  guilty  in  impost^ 
and  notice  of  a  former  recovery  by  the  defen- 
dant in  a  suit  for  the  same  cause  of  action, 
the  proof  must  \m  such  as  would  support  a 
good  plea  in  bar,  if  pleaded  specially. — Clark 
vf.  Harrington  tt  al,  69 

2.  The  action  of  tretpast  for  the  actual  ta- 
king and  carrying  away  of  personal  property 
18  not  barred  by  the  defendant's  having  recoV' 
ered  judgement  in  a  suit  brought  by  the  same 
plaintiff  for  the  same  property,  commenced  be- 
fore the  actual  removal  of  the  property,  the 
irst  attachment  being  upon  a  writ  against  a 
third  pertoBv  f^. 


3.  Several  actions  will  net  lie  for*  differeat 
parcels  of  goor(8  taken  at  the  same  time.     ib. 
See  ScHoor.  DriTRicT  tax,  1,  S. 

ASSAITLT  Airs  B4TTSRT. 

TBOTER. 

1.  Parol  evidence  Is  admissible  la  trooef" 
against  a  third  person,  to  show  that  an  aaecu- 
tion  was  delivered  to  the  officer  who  serv^ 
the  attachment,  within  thirty  days  from  the 
rendition  ofthe  judgemenU — IrOfercy  vs.  fFk/- 
ker.  76 

2.  Such  third  person  cannot  be  permitted  to 
question  the  regularity  of  the  judgement  of  a 
justice  ofthe  {leace,  through  want  of  continu* 
nnces,  or  the  giving  of  bonds  as  the  law  re- 
quires, while  the  execution  is  not  set  aside  by 
regular  process.  Ib, 

3.  When  an  officer  attaches  personal  prop- 
erty, such  as  bay,  and  leaves  copies  with  the 
town  cledl  as  the  statute  provides,  the  attach- 
ment gives  him  sufficient  title  and  possession 
to  maintain  braver  against  one  who  has  con« 
verted  the  same  property.  Ibu 

4.  The  defendant,  in  such  ease,  is  only  lia- 
ble for  Hie  property  he  has  actually  converted, 
or  over  which  he  had  some  control,  when  ha 
forbade  the  officer's  selling  it.  ii« 

See  Mortgage,  2. 

TRUSTEE   ACTION. 

1.  This  Court  cannot  reverse  the  decision 
of  the  county  court  in  trustee  actions,  upttn 
matters  arising  beta'een  the  creditor  and  trus- 
tee, un1e»s  the  facts  are  all  placed  tpon  the 
record  in  the  county  court,  by  a  bill  of  excep- 
tions, or  otherwise. — HoKtUine  vs.  Page,  truS' 
tee.  49 

2.  It  makes  no  difference  in  this  respect, 
whether  the  notion  comes  up  by  oppeal,  or  by 
exceptions  to  the  decision  ofthe  county  court. 

Jbm 

3.  Exceptions  should  be  drawn  and  signed 
by  the  judges,  staling,  that  they  found  the  facts 
as  stated  in  the  disclosure,  or  found  such  to  be 
the  facts,  stating  them,  and,  upon  surh  facts, 
decide  in  favor  of  such  a  party.  Jb. 

4.  The  Supreme  Court  are  no  more  judges 
of  the  weight  of  evidence  in  such  actions  than 
they  are  upon  any  writ  of  error.  Ib. 

6.  A  trustee  of  an  absconding  debtor  will 
not  be  protected  by  a  previous  judgement 
against  him  in  that  capacity,  iriien  said  judge- 
ment is  to  be  satisfied  in  specific  property,  and 
cannot  be  enforced  till  a  future  time,  and  the 
monies  or  ci%dits  in  the  trustee*s  hands  are  due 
immediately.  Ib. 

6.  Neither  will  a  trustee  be  protected  by 
having  promised  to  pi^  the  amoont  of  his  in- 
debtedness to  the  creditors  of  the  absconded 
debtor,  if  such  promise  be  void  by  the  statute 
•f  frauds.  Ik. 
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&••  COMIDVRATIOIC*  4. 

VENDOR   AKB  tJCNDEE. 

1.  Where  goods  wereedd,  which  were  not 
in  thrf  pofteteion  of  the  vendor  at  the  time,  but 
in  the  poesettion  ofa  third  person,  who  was 
notified,  and  contented  to  Iieep  them  for  ihe 
vendee,  it  ww  held  that  the  sale  was  not 
fraudulent,  though  there  was  no  actual  change 
of  possession. — Harding  vs.  Janet,  462 

2.  Where  the  vendor,  in  such  case,  had  au« 
thoritj  from  tlie  vendee  to  sell  or  to  let  the 
goods,  and  he  accordingtf  sold  a  part,  and  let 
the  residue,  and  received  payment  therefor,  it 
was  botden  that  such  acts  of  the  vendor  were 
not  evidence  of  fraud.  76. 

3.  Where  a  contiact  for  the  sale  ofa  co^ 
was  inade  on  condition  that  if  the  vendee  paid 
for  her  Ihe  price  stipulated,  the  cow  was  to  be 
his,  otherwise  she  was  to  remain  the  property 
of  the  vendor;  and  the  vendee  took  the  cow, 
and  used  her  as  his  own  for  three  or  four  years, 
and  in  the  mean  time  paid  a  part  of  the  pur  * 
chase  money,  which  the  vendor  accepted  ;  but 
tin  vendee  neglecting  to  pay  the  balance  when 
requested,  the  vendor  directed  bis  son  to  take 
the  cow  away,  which  he  accordingly  did. — It 
was  held  in  m  action  of  trespass,  brought  by 
the  vendee  against  the  ton  of  the  vendor,  for 
seizing  and  driving  away  tlie  cnw,  that  the 
lilie  of  the  property  was  not  vested  in  the 
plaintiff  by  the  sale.-^J^es/  vs.  BoUon.      55(1 

4.1  n  such  case  the  vend  or  is  a  competent  «it- 
nessfor  the  defendant  to  prove  the  contract  of 
sale,  even  without  a  release,  on  the  ground 
that  he  is  a  co- trespasser  with  the  defendant. 

lb. 
See  Sals. 

Accountability. 

VENDUE  DEED. 

1.  When  one  claims  title  to  land  under  the 
venduc-deed  ofa  collector  of  taxes,  he  must 
prove  thai  ihe  several  essential  things  required 
by  law  to  be  done  previous  to  the  sa1e,have  been 
performed  accordingly. — Hall  vs.  Collins,  316 

S.  The  recitals  in  a  collector's  deed  are  not 
Evidence  of  what  has  been  done  by  other  per* 
ions  previous  to  Its  execution.  lb, 

3.  Qtxosre,  whether  such  recitals  are  evi« 
^nce  of  tlio  doings  of  the  collector  himself.  /6. 


and  not  much  embarrassed  with  debts  in  coii.> 
sideration  of  natural  lova  and  afifection  made 
a  voluntary  conveyance  to  his  daughter  of  a 
portie«i  of  bis  estate,  ieatHij  amply  sufficieut 
to  pay  all  lie  owed, — it  was  beld  that  such 
convey  aiice  was  good  and  valid  against  asub- 
sequent  mortgage  given  to  secure  a  debt  ex* 
isting  previous  to  such  voluntary  conveyance. 
->  Bracket  et  ux,  vs.  Waite  et  al,  389 

2.  If  a  voluntary  conveyance  be  good  and 
valid  in  law  at  the  time  it  is  made,  it  will  not 
be  rendered  fraudulent  hf  subsequent  events 
by  which  the  grantor  becomes  insolvent.      76. 

VOTES. 

Under  the  ecmstitotion  of  this  state,  printed 
votes  may  be  legally  received  for  Governor, 
Lieutenant  Governor,  Treasurer  and  Council- 
lors, who  are  to  be  chosen  annually  by  the 
freemen.— TTsmp/c  vs.  Mead.  535 

W 

WABRINTV. 
See  EviDKVCV,  2. 

WITNESS. 

1.  One  who  is  supposed  to  have  conveyed 
away  his  property  with  a  view  to  defiraud  his 
creditors,  U  a  competent  witness  for  the  pur« 
chaser  to  show  that  the  conveyance  was  not 
fraudulent. — Edgell  vs.  Lowell  et  al.         405 

2.  In  an  action  of  ejectment,  by  one  who 
claims  under  the  levy  of  an  execution,  against 
one  who  holds  under  a  deed  from  the  execu* 
tion  debtor,  made  prior  to  the  levy,  such  debt* 
or  cannot,  by  reason  of  interest,  be  a  witness 
for  the  plaintiff  to  prove  that  the  conveyance 
to  the  defendant  was  fraudulent. — S^fsnours 
adxnr,  vs.  Beach,  493. 

3.  But  the  plaintiff^  though  be  sues  as  ad- 
ministrator of  the  levying  creditor,  may  rendes 
the  witness  competent,  by  discharging  him 
from  any  liability  on  the  judgement,  which 
might  arise  in  case  the  plaintiff  failed  to  re* 
cover.  lb, 

4.  And  a  witness  under  such  circumataoces 
is  not  disqualified, on  the  ground  !>f  public  pol- 
icy, from  impeaching  the  validity  of  bis  eon* 
veyance.  fb. 

See  ACENT,  1. 
EyioBRCB,  1. 
Paojkibsort  notb,  6. 
Bblbabb,  1,  2,  3,  4, 5. 

VSNDOR  &  VEITDJBS,  4. 
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VOLUNTARY  CONVETANCE. 
1.  Where  oac^in-progperous  dreomstances, 

m 

tr  Tht  reader  will  pleaseiA  expunge  the  title  "  Cdnstkuiiim,'*  ia  the  foregoing  Index»  and  ineerl 
Instead  thereof  Vonsiderathm  .—there  beinf  in  reality  no  siieh  title  ts  Constitution. 
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